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In  the  District  Court  of  the  United  States 
for  the  District  of  Montana 

No.  245 
MARY  ANN  HARRINGTON, 


Plaintiff, 


vs. 


CHICAGO,  MILWAUKEE,  ST.  PAUL  &  PA- 
CIFIC RAILWAY  COMPANY,  a  corpora- 
tion. 

Defendant. 

COMPLAINT 

Comes  now  the  plaintiff  and  for  cause  of  action 
alleges : 

I. 

That  at  all  of  the  times  herein  mentioned  the 
plaintiff  was  a  resident  and  citizen  of  the  State 
of  Montana,  and  resided  in  the  City  of  Butte,  Mon- 
tana; that  the  defendant,  the  Chicago,  Milwaukee, 
St.  Paul  &  Pacific  Railway  Company,  is  a  corpora- 
tion duly  organized  imder  and  by  virtue  of  the  laws 
of  the  State  of  AVisconsin,  and  was  such  corjDoration 
during  all  of  the  times  herein  mentioned.  That 
the  matter  in  controversy  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  three  thousand  dollars. 

II. 

That  the  defendant  corporation  is  now,  and'  was 
at  all  of  the  times  herein  mentioned,  the  owner  of 
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and  engaged  in  the  operation  of  its  railroad  in  In- 
terstate Commerce;  that  defendant  corporation's 
main  passenger  line  has  its  Western  terminal  at  the 
City  of  Tacoma,  Washington,  and  passes  through 
the  City  of  Seattle  on  its  journey  eastward  through 
the  states  of  Washington,  Idaho,  Montana,  South 
Dakota,  Minnesota,  Wisconsin  and  into  the  State  of 
Illinois. 

III. 

That  on  the  26th  day  of  August,  1947,  the  plain- 
tiff, accompanied  by  her  daughter,  Margaret, 
boarded  the  eastbound  "Hiawatha"  train  of  the 
defendant  corporation  as  a  passenger  for  hire,  and 
was  at  said  time  the  owner  of  a  ticket  entitling  her 
to  passage  to  the  City  of  Butte,  Montana,  and  had 
in  addition  thereto  purchased  from  the  defendant 
corporation  a  sleeping  car  ticket  entitling  her  and 
her  daughter  to  the  possession  of  Section  12  of 
Car  A-16  Touralux ;  that  the  aforesaid  ' '  Hiawatha ' ' 
train  is  advertised  by  the  defendant  corporation, 
and  known  by  the  traveling  public  as  a  "Stream- 
liner"; that  the  aforesaid  "Streamliner"  is  also 
commonly  known  as  an  "Extra  Fare  Train,"  ad- 
vertised as  offering  superior  accommodations  for 
speed  and  comfort  to  its  passengers ;  that  the  plain- 
tiff and  her  daughter  boarded  the  said  train  as 
aforesaid  at  the  City  of  Seattle,  Washington,  at  or 
about  the  hour  of  2:45  p.m.  on  the  26th  day  of 
August,  1947,  and  presented  their  sleeping  car  ac- 
commodations   to    the    porter,    and    were    by   him 
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escorted  to  Section  12,  Car  A-16  Touralux;  that 
upon  reaching  the  aforesaid  Section  it  was  found 
to  be  occupied  by  a  person  or  persons  claiming  to 
hold  a  reservation  for  the  accommodations;  that 
thereupon  the  porter  summoned  the  conductor  who 
advised  the  plaintiff  and  her  daughter  to  take  one 
of  the  unoccupied  seats  until  the  matter  could  be 
adjusted;  that  the  aforesaid  porter  and  the  con- 
ductor were  each  acting  as  the  servant  and  employee 
of  the  defendant  corporation  in  escorting  and  direct- 
ing the  plaintiff  to  her  seat  in  the  aforesaid  Toura- 
lux car. 

IV. 

That  after  the  aforesaid  train  upon  which  the 
plaintiff  was  then  riding,  had  departed  from  Seattle 
for  a  period  of  time  estimated  by  the  plaintiff  to  be 
20-30  minutes,  the  train  came  to  a  stop ;  that  during 
the  stop  the  conductor  notified  the  plaintiff  that  the 
confusion  in  the  sale  of  the  same  Section  to  two 
different  parties  had  been  adjusted,  and  that  she 
could  occupy  Section  12  of  Car  A-16  Touralux. 
That  at  said  time  plaintiff's  daughter  was  absent 
from  said  car,  and  the  plaintiff,  without  the  assist- 
ance of  the  porter  or  the  conductor,  attempted  to 
make  the  change  from  her  temporary  seat  to  Section 
12  of  said  car;  that  the  plaintiff  at  said  time  was 
of  the  age  of  seventy-five  years,  and  the  conductor, 
in  the  exercise  of  reasonable  care  and  caution  for 
the  safety  of  his  passengers,  and  particularly  this 
plainti^,   knew,   or   in   the   exercise   of  reasonable 
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care  should  haA'e  known,  that  the  plaintiff  needed 
assistance  in  order  to  accomplish  the  move  to  Sec- 
tion 12;  that  the  defendant's  servant  and  employee, 
the  conductor,  negligently  failed  to  render  such  as- 
sistance, or  to  summon  the  porter  or  other  em- 
ployee of  the  defendant,  to  assist  the  plaintiff,  and 
I3ermitted  the  plaintiff,  an  elderly  woman,  to  make 
the  change,  herself;  that  while  in  the  act  of  moving 
to  Section  12  without  the  assistance  of  any  of  the 
employees  of  the  defendant,  and  while  in  the  act 
of  hanging  up  her  hat,  the  train  upon  which  the 
I)laintiff  was  riding  was  violently  and  suddenly 
jerked  and  put  into  motion  hy  the  employees  of  the 
defendant  without  any  notice  or  warning  whatso- 
ever, although  the  car  in  which  plaintiff  was  riding- 
was  equipped  with  a  public  address  system  for  such 
purpose;  that  in  order  to  hang  her  hat  on  the  hook 
provided  by  the  defendant  in  the  aforesaid  Section 
12,  it  was  necessary  for  the  j^laintiff  to  lean  over  the 
seat  to  reach  the  hook  situated  at  a  distance  of  five 
feet  a])ove  the  floor  of  the  car;  that  the  seat  over 
which  she  was  required  to  lean  was  approximately 
two  feet  in  width,  which  required  the  plaintiff  to 
lean  forward  in  order  to  reach  the  hook,  and  while 
in  such  an  off-balance  position  the  defendant's  em- 
ployees negligently  and  carelessly  put  the  train  into 
motion  with  a  violent  and  miusual  jerk,  which 
caught  the  plaintiff  off-balance,  and  catapulted 
plaintiff  backward  and  over  the  arm  of  the  opposite 
seat,  striking  her  back  and  knocking  her  to  the 
floor;  from  which  striking  and  falling  the  plaintiff 
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received  flic  injuries  hereinafter  set  forth.  That 
the  negligent  acts  and  omissions  of  the  defendant 
cor])oration,  its  servants  and  employees,  which 
proximately  caused  plaintiff's  injuries  hereinafter 
alleged,  were  as  follows: 

a)  By  negligently  and  carelessly  selling  to  the 
j)laintiff  and  to  other  ])ersons,  unknown  to  the  plain- 
tiff, the  same  Section  in  Car  A-16  Touralux 
whereby  through  such  negligence  and  carelessness 
the  plaintiff  was  unable  to  permanently  locate  her- 
self before  leaving  the  City  of  Seattle,  Washington, 
on  her  journey  to  her  home  at  Butte,  Montana. 

b)  That  the  defendant,  its  servants  and  em- 
ployees, were  negligent  and  careless  in  failing  to 
assist  the  plaintiff,  an  elderly  person,  to  make  the 
change  to  her  permanent  section,  upon  determination 
that  she  was  entitled  to  such  section. 

c)  That  the  defendant,  its  servants  and  em- 
ployees, were  negligent  and  careless  in  failing  to 
notify  or  warn  the  passengers,  and  particularly 
this  plaintiff,  that  the  train  was  about  to  start,  al- 
though the  car  in  which  plaintiff  w^as  riding  w^as 
equipped  with  a  public  address  system  provided  for 
such  purpose. 

d)  That  the  defendant  was  negligent  and  care- 
less in  failing  to  provide  proper  facilities  for  the 
accommodation  of  the  plaintiff's  coat  and  hat,  and 
knew%  or  in  the  exercise  of  reasonable  care  should 
have  known,  that  the  facilities  so  provided  were 
inadequate,  and  in  an  unsafe  condition  to  be  used 
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while  the  train  was  in  motion  or  being  put  into 
motion,  because  of  the  following  defects: 

1)  That  the  hook  was  small,  and  required  a 
person  standing  on  an  asphalt  tile  floor  between  the 
seats  to  reach  over  a  two  foot  seat  to  the  hook, 
placed  at  a  distance  of  approximately  five  feet  above 
the  floor  and  upon  the  wall  of  the  car  by  the  window. 

2)  That  the  footing  provided,  as  plaintiff  is  in- 
formed and  believes,  and  therefore  alleges,  is  con- 
stiiicted  of  a  composition  known  as  asphalt  tile,  and 
was  slippery;  whereas  the  aisle  of  said  car  was  cov- 
ered by  a  rug  flooring,  to  provide  secure  footing. 

e)  That  the  Defendant  in  the  exercise  of  the 
highest  degree  of  care  knew,  or  should  have  known 
that  injuries  were  liable  to  be  sustained  by  passen- 
gers, and  ]3articularly  this  plaintiff,  because  of  the 
insecure  footing  provided  by  the  Defendant  in  its 
Tour-alux  Coaches  in  those  portions  thereof  cov- 
ered by  a  hard  surface  composition,  namely  that 
portion  between  the  seats  provided  for  occupancy 
of  passengers  and  particularly  should  have  antici- 
I)ated  injuries  to  passengers  standing  upon  such 
hard  surfaced  material  when  the  train  lurched, 
swayed  or  gave  an  usual,  unexpected  or  violent 
jerk. 

V. 

Plaintiff  is  informed  and  believes  and  therefore 
alleges,  that  the  defendant  company  by  and  through 
its  servant  and  employee,  to  wit :  the  conductor 
of  said  train  on  which  the  plaintiff  was  a  passenger. 
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notifiod  its  doctor  at  Spokane,  Washington,  of  the 
injury  to  plaintiff,  and  upon  arrival  in  the  City 
of  Si)okaii(',  Washington,  the  said  company  doctor, 
whose  name  is  to  })laintiff  unknown,  boarded  the 
train  and  examined  the  plaintiff;  that  upon  plain- 
tiff's arrival  in  the  City  of  Butte,  Montana,  she 
was  taken  by  ambulance  from  the  train  to  St.  James 
Hospital  in  said  City,  on  the  27th  day  of  August, 
1947,  where  she  was  continuously  confined,  due  to 
the  injuries  hereinafter  set  forth,  until  the  26th  day 
of  November,  1947;  that  she  Avas  attended  by  her 
family  i)hysician  immediately  upon  her  arrival  at 
said  hospital,  and  has  been  continuously  under  his 
care  and  treatment  from  the  aforesaid  27th  day  of 
August,  1947,  to  the  present  time,  and  will  continue 
to  require  services  of  the  said  physician  for  an  in- 
definite period  of  time;  that  j^laintiff  is  informed 
and  believes,  and  therefore  alleges,  that  she  received 
the-  following  injuries  as  a  proximate  result  of 
negligent  acts  and  omissions  of  the  servants  and 
employees  of  the  defendant  company  as  hereinabove 
alleged,  to  wit : 

a)  Ruptured  right  kidney  accompanied  by  blood 
in  urine  with  urinary  retention. 

b)  Partial  paralysis  of  both  legs. 

c)  Tumor-like  mass  in  lower  abdomen  extending 
from  the  illium  on  the  right  side  to  about  two  inches 
past  the  mid-line  extending  up  about  mid-way  be- 
tween the  pubes  and  the  umblicricus. 
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d)  Shock,  which  persisted  and  continued  for 
over  two  weeks  after  the  injury. 

e)  Severe  pain  in  back  and  lower  right  abdomen. 

f)  Severe  headaches  which  have  continued  to 
the  present  time. 

g)  Noticeable  swelling  over  parotid  gland  on  left 
side  of  face. 

h)     An  infection  of  the  pelvis  of  the  kidney. 

j )  A  calcification  in  the  pelvis  of  the  right  kidney 
resulting  in  a  kidney  stone  of  large  size. 

That  by  reason  of  the  aforesaid  injuries  plaintiff 
has  been  bedridden  since  receiving  said  injuries, 
and  because  of  infection  which  accompanied  the 
injury  to  the  kidney  plaintiff  repeatedly  runs  a 
temperature. 

That  on  the  13th  day  of  Aj^ril,  1948,  plaintiff  was 
required  to  return  to  the  St.  James  Hospital  where 
she  remained  imtil  the  29th  day  of  April,  1948, 
at  which  time  she  suffered  a  slight  cerebral  embolus 
as  a  traumatic  hemoragic  nephritis,  and  was  un- 
conscious for  approximately  seventy-two  hours; 
that  said  recurrence  and  hospitalization  between  the 
13th  day  of  April,  1948,  and  the  twenty-ninth  day 
of  April,  1948,  were  a  direct  and  proximate  cause 
of  the  injuries  heretofore  alleged,  and  received  on 
the  26th  day  of  August,  1947,  while  a  j)a^senger  on 
defendant's  train. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges,  that  the  aforesaid  injuries  are  per- 
manent in  nature. 
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That  as  a  direct  and  proximate  result  of  the  afore- 
said injuries  plaintiff  was  required  to  pay  for  hos- 
l)italization  and  luirsing  care  the  sum  of  approxi- 
mately $3000.00,  and  will  be  required  to  pay  for  the 
services  of  her  physician  the  sum  of  $1500.00. 

VI. 

That  prior  to  receiving  the  aforesaid  injuries  the 
plaintiff  was  an  able-bodied  woman,  in  good  health 
in  mind  and  body,  and  of  the  age  of  seventy-five 
years;  that  since  receiving  said  injuries  the  plain- 
tiff has  suffered  great  physical  and  mental  pain, 
and  will  continue  to  suffer  great  physical  and  mental 
pain  for  some  time  to  come,  to  plaintiff's  damage 
in  the  sum  of  $50,000.00. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  $50,000.00  general  dam- 
ages, and  for  the  sum  of  $3500.00  special  damages, 
and  for  her  costs  of  suit  herein  expended. 

/s/  McCAFFERY  &  McCAFFERY, 
SMITHMOORE  P.  MYERS, 
Attorneys  for  Plaintiff. 

DEMAND  FOR  JURY  TRIAL 

Demand  is  hereby  made  for  trial  by  jury  herein. 
McCAFFERY  &  McCAFFERY, 
SMITHMOORE  P.  MYERS, 
Attorneys  for  Plaintiff. 

[Endorsed]  :    Filed  August  28,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  Defendant,  and  for  its  Answer  to 
the  Plaintiff's  Complaint  admits,  denies  and  alleges 
as  follows: 

I. 

Admits  the  allegations  of  Paragraph  I. 

11. 

Admits  the  allegations  of  Paragraph  II. 

III. 

Answering  Paragraph  III,  the  Defendant  admits 
that  on  the  26th  day  of  August,  1947,  the  Plaintiff, 
accompanied  by  her  daughter,  Margaret,  boarded 
the  Eastbound  Hiawatha  train  of  the  Defendant  as 
a  passenger  for  hire,  and  was  at  said  time  the  owner 
of  a  ticket  entitling  her  to  passage  to  the  City  of 
Butte,  Montana,  and  that  she  had  in  addition  thereto 
I)urchased  from  the  Defendant  a  sleeping  car  ticket 
entitling  her  and  her  daughter  to  the  occupancy  of 
Section  12  of  Car  A-16  Touralux;  the  Defendant 
also  admits  that  the  Plaintiff  and  her  daughter 
boarded  the  said  train  at  the  City  of  Seattle,  Wash- 
ington, on  or  about  the  hour  of  2:45  p.m.  on  the 
26th  day  of  August,  1947,  and  presented  their 
tickets  to  the  employees  acting  for  the  Defendant  in 
charge  of  said  car.  The  Defendant  further  admits 
that  the  Hiawatha  train  is  advertised  by  the  De- 
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fcndant  and  known  by  the  public  as  a  "Stream- 
liner" train  offering  excellent  accommodations  for 
speed  and  comfort  to  its  passengers.  The  Defend- 
ant denies  all  of  the  allegations  of  Paragraph  III 
not  herein  specifically  admitted. 

IV. 

Answering  Paragraph  IV,  the  Defendant  admits 
that  at  the  back  of  the  seat  in  Section  12  where  the 
Plaintiff  was  riding  there  was  placed  a  short  hook 
toward  the  top  of  the  panel  for  the  purpose  of  en- 
abling wearing  apparel  to  be  hung  there,  and  that 
to  do  so  it  was  necessary  for  the  person  hanging 
it  to  lean  over  the  seat  itself;  the  Defendant  admits 
that  the  car  in  wdiich  the  Plaintiff  was  riding  was 
equipped  with  a  public  address  system;  admits  that 
the  Plaintiff  at  that  time  was  of  the  age  of  seventy- 
five  (75)  years  or  upwards,  and  needed  assistance 
in  order  to  move  about  in  the  train;  the  Defendant 
further  admits  that  while  the  train  was  moving  the 
Plaintiff  was  moving  about  in  the  Section  where 
her  seat  was,  and  that  she  fell  therein,  as  a  result 
of  which  fall  she  received  some  injury.  The  De- 
fendant denies  all  of  the  allegations  of  Paragraph 
IV  not  herein  specifically  admitted. 

V. 

Answering  Paragraph  V,  the  Defendant  admits 
that  at  the  request  of  the  Plaintiff  or  her  daughter, 
it  called  a  physician  to  come  to  the  train  at  Spokane, 
Washington,  in  order  to  examine  the  Plaintiff,  and 
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that  he  did  so,  after  which  the  Plaintiff  continued 
on  said  train  to  her  destination  at  Butte,  Montana. 
The  Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  re- 
maining allegations  of  Paragraph  V,  and  therefore 
denies  the  same. 

VI. 

Defendant  denies  the  allegations  of  Paragraph 
VI,  and  all  of  the  allegations  of  the  Plaintiff's 
Complaint  not  herein  specifically  admitted  or  de- 
nied. 

And  for  Its  Affirmative  Defense  to  the  Plaintiff's 
Complaint,  the  Defendant  Alleges : 

I. 

That  the  Car  A-16  Touralux  in  which  the  Plain- 
tiff was  riding  is  a  car  of  new  and  modern  design, 
and  was  in  clean  and  satisfactory  condition  for  oc- 
cupancy by  the  Plaintiff.  That  at  the  side  of  each 
seat,  and  within  easy  reach  of  a  person  sitting  in 
the  seat  is  a  push  button  by  means  of  which  a  bell 
signal  can  be  sounded  to  call  the  porter  on  the  car 
for  any  desired  service  or  request.  That  on  this 
car  A-16  there  was  a  porter  assigned,  among  whose 
duties  it  was  to  render  personal  services  with  re- 
spect to  clothing  and  baggage  requested  by  pas- 
sengers, and  to  respond  to  signals  given  by  the  bell 
system  above  referred  to.  The  Defendant  further 
alleges  that  upon  information  and  belief  that  the 
Plaintiff  was  an  experienced  traveler  on  railroad 
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trains,  and  selected  the  Dc^fendant's  Hiawatha  train 
foi-  the  ])urpose  of  having  rapid  transportation  to 
hei'  destination,  and  that  she  knew  or  in  the  exercise 
of  reasonable  care  should  have  known  that  the  porter 
was  provided  on  the  car  for  the  service  of  passengers 
and  that  the  public  address  system  on  the  train  was 
not  used  to  notify  the  passengers  each  time  the  train 
stopped  and  started.  The  Defendant  further  al- 
leges that  the  Plaintitf  was  an  elderly,  frail  person, 
for  whom  it  was  difficult  to  move  about  with  safety 
and  security  except  with  the  assistance  of  another 
person. 

II. 

That  plaintiif  saw  and  realized,  or  l^y  the  exercise 
of  reasonable  care  should  have  seen  and  realized, 
that  the  floor  surface  between  the  seats  in  Section 
12  was  a  bare  composition  floor  instead  of  a  carpeted 
floor.  That  if  said  floor  rendered  the  footing  in- 
secure for  the  plaintiff  while  standing  thereon  dur- 
ing travel,  she  knew  and  realized  the  same,  or  by  the 
exercise  of  reasonable  care  should  have  done  so, 
and  should  not  have  incurred  the  risk,  if  there  was 
a  risk,  of  standing  and  moving  about  on  such  floor 
without  assistance. 

That  there  was  no  urgency  or  necessity  for  the 
Plaintiff  to  hang  her  hat  upon  the  hook  by  her  seat, 
all  as  described  in  Paragraph  IV  of  her  Complaint, 
and  that  the  Plaintiff  should  have  waited  to  do  so 
until  she  could  obtain  assistance,  or  should  have 
requested  someone  else  to  do  it  for  her.     The  De- 
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fendant  therefore  alleges  that  the  Plaintiff  negli- 
gently and  carelessly  failed  to  signal  by  the  bell 
system  which  was  readily  convenient  and  available 
to  her  for  the  assistance  of  the  porter,  or  otherwise 
to  request  his  assistance,  on  the  said  Car  A-16,  and 
negligently  and  carelessly  failed  to  wait  for  him 
to  come  and  take  care  of  her  articles  of  wearing  ap- 
parel as  she  desired,  or  to  wait  until  her  daughter 
traveling  with  her  could  do  those  things  for  her. 
The  Defendant  further  alleges  that  the  Plaintiff 
was  negligent  and  careless  in  putting  herself  in  a 
position  of  danger  from  falling  or  getting  herself 
off  balance  as  a  result  of  normal  train  movements, 
which  she  in  the  exercise  of  reasonable  care  should 
have  anticipated,  knowing  her  own  physical  limita- 
tions and  conditions  as  hereinabove  alleged.  The 
Defendant  therefore  alleges  that  such  injury  as  the 
Plaintiff  suffered  as  a  result  of  her  fall  in  said  car 
was  directly  and  proximately  caused  by  her  own 
contributing  fault  and  negligence  as  herein  alleged. 
Wherefore,  having  fully  answered,  the  Defendant 
prays  that  the  Plaintiff  take  nothing  by  her  Com- 
plaint, that  the  same  be  dismissed,  and  that  the  De- 
fendant have  judgment  against  the  Plaintiff  for  its 
costs  of  action  herein  expended. 

MURPHY,  GARLINGTON  & 
PAULY, 
By  /s/  J.  C.  DARLINGTON, 
/s/  J.  C.  GARLINGTON, 

Attorneys  for  Defendant. 

[Endorsed]  :    Filed  August  3,  1949. 
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[Titlo  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  in  the  above-entitled  cause,  find  our 
Verdict  in  favor  of  the  Plaintiff  and  against  the 
Defendant,  and  fix  Plaintiff's  damages  in  the 
amount  of  Fifteen  Thousand  Dollars  ($15,000)  Dol- 
lars. 

/s/  JOHN  F.  FERRY, 
Foreman. 

[Endorsed] :     Filed  October  25,  1949. 


In  the  District  Court  of  the  United  States,  District 
of  Montana,  Butte  Division 

No.  245 
MARY  ANN  HARRINGTON, 


Plaintiff, 


vs. 


CHICAGO,   MILWAUKEE,    ST.   PAUL   &   PA- 
CIFIC RAILWAY  COMPANY,  a  corporation, 

Defendant. 

JUDGMENT 

This  action  came  on  regularly  for  trial  in  the 
above-entitled  Court  and  before  the  Honorable  W. 
I).  Murray,  Judge,  on  the  19th  day  of  October,  1949 : 
The  Plaintiff  in  said  action  appeared  in  person  and 
was   represented   by  her  Attorneys,   McCaffery   & 


vs.  Mary  Ann  Harrington  Yl 

McCaffery  of  Butte,  Montana,  and  Smitbmoore  P. 
Myers  of  Seattle,  Washington,  and  the  Defendant 
Corporation  was  represented  by  its  Counsel, 
Murphy,  Garlington  &  Pauly  of  Missoula,  Mon- 
tana. A  Jury  of  twelve  (12)  persons  was  duly  and 
regularly  impaneled  and  sworn  to  try  said  action. 
Witnesses  on  the  parts  of  the  Plaintiff  and  Defend- 
ant were  sworn  and  examined,  and  cause  was  con- 
tinued on  the  20th  and  21st  days  of  October,  1949, 
and  resumed  on  the  24th  day  of  October,  1949,  when 
after  both  sides  had  rested  and  arguments  of  comisel 
had  been  heard,  and  instructions  of  the  Court  given, 
the  Jury  retired  to  consider  of  its  Verdict  and  sub- 
sequently returned  into  Court  in  the  morning  of 
the  25th  day  of  October,  1949,  and  announced  to  the 
Court  that  a  Verdict  had  been  reached.  That  the 
Verdict  of  the  Jury,  omitting  the  title  of  Court  and 
cause,  is  as  follows : 

Verdict 

We,  the  Jury,  in  the  above-entitled  cause,  find  our 

Verdict  in  favor  of  the  Plaintiff  and  against  the 

Defendant,    and    fix    Plaintiff's    damages    in    the 

amount  of  Fifteen  Thousand  ($15,000.00)  Dollars. 

/s/  JOHN  F.  FERRY. 

Wherefore,  by  virtue  of  the  law,  and  by  reason 
of  the  premises  aforesaid,  it  is  Ordered,  Adjudged, 
and  Decreed,  that  said  Mary  Ann  Harrington, 
Plaintiff,  have  and  recover  from  the  Chicago,  Mil- 
waukee, St.  Paul  &  Pacific  Railway  Company,  a 
corporation,  Defendant,  the  sum  of  Fifteen  Thou- 


18  C.M.St.P.dP.  Railroad  Co.,  Etc. 

sand  ($15,000.00)  Dollars,  together  with  her  costs 
aiul  disbursements  incurred  in  this  action,  amount- 
ing to  the  sum  of ($....)  Dollars. 

Dated  this  25th  day  of  October,  1949. 

/s/  W.  D.  MURRAY, 

U.  S.  District  Judge. 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
Certify  that  the  foregoing  papers  hereto  annexed 
constitute  the  Judgment  Roll  in  the  above-entitled 
action. 

Witness  my  hand  and  seal  of  said  Court  this  26th 
day  of  October,  1949. 

[Seal]        /s/  H.  H.  WALKER, 

Clerk. 

[Endorsed]  :    Filed  October  26,  1949. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION 
FOR  JUDGMENT 

Defendant  above  named  hereby  moves  the  Court 
for  an  Order  setting  aside  the  verdict  heretofore 
returned  in  favor  of  the  Plaintiff  in  above  entitled 
cause,  and  any  judgment  entered  thereon,  and  en- 
tering judgment  in  favor  of  the  Defendant  and 
against  the  Plaintiff  in  accordance  with  Defendant's 
Motion  for  directed  verdict  made  at  the  conclusion 
of  all  the  evidence  in  the  case. 

MURPHY,  GARLINGTON  & 
PAULY, 
/s/  J.  C.  GARLINGTON, 

Attorneys  for  Defendant. 

Recipt  of  copy  acknowledged. 

[Endorsed]:     Filed  November  1,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  defendant's  motion  to  set  aside  the  verdict 
heretofore  returned  in  favor  of  the  plaintiff,  and 
the  judgment  entered  thereon,  and  enter  judgment 
in  favor  of  the  defendant  and  against  the  plaintiff 
in  accordance  with  defendant's  motion  for  directed 
verdict  made  at  the  conclusion  of  all  of  the  evidence 
in  the  case  having  been  submitted  to  the  Court,  and 
the  Court  being  full}-  advised  in  the  premises. 
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It  Is  Therefore  Ordered  that  the  defendant's 
motion  to  set  aside  the  verdict  and  enter  judgment 
in  favor  of  the  defendant  and  against  the  plaintiff 
be  and  the  same  hereby  is  denied. 

It  Is  Further  Ordered  that  the  Clerk  of  this  court 
forthwith  notify  the  attorneys  of  record  for  the 
respective  parties  of  the  making  of  this  order. 

Done  and  dated  this  26th  day  of  November,  1949. 
/s/  W.  D.  MURRAY, 

U.  S.  District  Judge. 

[Endorsed]:     Filed  November  26,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Chicago,  Alilwaukee, 
St.  Paul  &  Pacific  Railroad  Company,  a  corporation, 
defendant  above  named,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeal  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  the  26th 
day  of  October,  1949,  in  favor  of  the  plaintiff  and 
against  the  defendant. 

Dated  this  22nd  day  of  December,  1949. 

MURPHY,  OARLINGTON  & 
PAULY. 
/s/  J.  C.  GARLINGTON, 
/s/  H.  C.  PAULY, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  December  22,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  OF  TRANSMISSION   OF 
ORIGINAL  EXHIBITS 

Upon  api^lication  of  counsel  for  defendant  above 
named,  and  it  appearing  that  the  following  exhibits, 
to-wit : 

Defendant's  Exhibit  1 

Defendant's  Exhibit  1-A 

Defendant's  Exhibit  1-B 

Defendant's  Exhibit  1-C 

Defendant's  Exhibit  1-D 
received  in  the  trial  of  this  cause  should,  by  reason 
of  their  contents,  be  sent  to  the  Appellate  Court 
pursuant  to  Rule  75  (i), 

It  Is  Hereby  Ordered,  That  all  such  original 
exliibits  be  by  the  Clerk  of  this  Court  duly  certi- 
fied to  the  United  States  Court  of  ApjDeals  for  the 
Ninth  Circuit,  and  transmitted  to  the  Clerk  of  said 
Court  by  mail  with  the  Record  on  Appeal  in  said 
cause,  said  exhibits  to  be  returned  to  the  Clerk  of 
this  Court  after  the  final  disposition  of  said  appeal, 
according  to  the  practice  of  said  Clerk  of  said  Cir- 
cuit Court  of  Appeals. 

Dated  This  9th  day  of  January,  1950. 
/s/  W.  D.  MURRAY, 
District  Judge. 

[Endorsed]  :     Filed  January  9,  1950. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH  DE- 
FENDANT INTENDS  TO  RELY  ON  AP- 
PEAL. 

I. 

The  Court  committed  error  in  refusing  to  grant 
the  defendant's  motion  for  directed  verdict  upon 
one  or  more  of  the  grounds  specified  by  the  defend- 
ant in  said  motion. 

II. 

The  Court  committed  error  in  refusing  to  grant 
defendant's  motion  for  judgment  in  its  favor  and 
against  the  plaintiff,  setting  aside  tlie  verdict  there- 
tofore returned  in  favor  of  the  plaintiff  in  said 
cause. 

III. 

The  Court  committed  error  in  giving  the  plain- 
tiff's instruction  designated  No.  30  for  each  of  the 
reasons  specified  by  the  defendant  in  its  exceptions 
stated  at  the  conclusion  of  the  Court's  charge  to  the 
jury. 

IV. 

That  the  Court  committed  error  in  charging  the 
jury  that  all  allegations  of  contributory  negligence 
on  the  part  of  the  plaintiff  were  withdrawn  from 
the  consideration  of  the  jury  except  the  question 
of  whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  putting  herself  in  a  position  of  danger 
from  falling  or  getting  herself  off  balance  as  a  re- 
sult of  normal  train  movements,  which  she,  in  the 
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exercise  of  reasonable  care,  should  have  anticipated, 
knowing  her  own  physical  limitations,  for  the  rea- 
son that  such  charge  eliminated  from  the  considera-  , 
tion  of  the  jury  other  allegations  of  contributory 
negligence  on  the  part  of  the  plaintiff  which  were 
supported  by  competent  evidence  which  should  have 
been  submitted  to  the  jury  for  consideration. 

MURPHY,  GARLINGTON  & 
PAULY. 
/s/  J.  C.  GARLINGTON, 
/s/  H.  C.  PAULY, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  December  28,  1949. 


In  the  District  Court  of  the  United  States,  District 
of  Montana,  Butte  Division. 

No.  245 


MARY  ANN  HARRINGTON, 


vs. 


Plaintiff, 


CHICAGO,  MILWAUKEE,  ST.  PAUL  AND  PA- 
CIFIC RAILROAD  COMPANY,  a  corpora- 
tion. 

Defendant. 

REPORTER'S   TRANSCRIPT 
October  19,  1949 

Be  It  Remembered,  that  this  cause  came  on  regu- 
larly for  trial  before  the  Honorable  W.  D.  Murray, 
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United  States  District  Judge  for  the  District  of 
Montana,  sitting  with  a  jury  at  Butte,  Montana,  on 
the  19th,  20th,  21st  and  24th  days  of  October,  1949, 
Messrs.  Joseph  J.  McCaifery,  Sr.,  Joseph  J.  Mc- 
Caffery,  Jr.,  of  Butte,  Montana,  and  Smithmoor  P. 
Myers,  of  Seattle,  Washington,  appearing  as  attor- 
neys for  the  plaintiff,  and  Messrs.  J.  C.  Garlington 
and  Harry  C.  Pauly,  of  Missoula,  Montana,  appear- 
ing as  attorneys  for  the  defendant. 

Thereupon,  the  following  proceedings  were  had: 

Court:  No.  245,  Mary  Ann  Harrington  vs.  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railroad. 
Are  the  parties  ready? 

Mr.  ^McCaft'ery,  Jr. :     Plaintiff  is  ready. 

^[r.  Garlington:  Defendant  is  ready,  your 
Honor. 

Court:     Ver}^  well,  call  the  jury. 

*     *     * 

THO^IxVS  FRANCIS  NOLAN 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Myers: 

Q.     State  your  name,  please. 

A.     Thomas  Francis  Nolan. 

Q.     Where  do  you  live,  Mr.  Nolan? 

A.     Chicago,  Illinois. 

Q.     What  is  your  occupation?  [8*] 

A.     I  am  a  Milwaukee  Sleeping  Car  Conductor. 

•  Page    numbering    appearing    at    bottom    of   page    of    original 
Reporter's  Transcript. 
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(Testimony  of  Thomas  Francis  Nolan.) 

Q.  Do  you  serve  on  one  particular  train  for  the 
Milwaukee?  A.     Yes,  sir. 

Q.     And  what  is  that  train? 

A.     The  Olympian  Hiawatha. 

Q.  On  August  26th,  1947,  were  you  attached 
to  and  working  on  chc  section  of  the  Olympian 
Hiawatha  which  left  Seattle,  Washington,  for  the 
East?  A.     Yes,  sir. 

Q.  The  Hiawatha  is  the  Milwaukee  line 's  stream- 
liner, is  it  not?  A.     Yes,  sir. 

Q.  Now,  by  the  term  "streamliner,"  do  you 
mean  it  offers  greater  speed  and  service  to  the 
public  ? 

A.  No,  sir,  not  necessarily;  I  don't  think  I  would 
give  that  as  a  description. 

Q.  What  do  you  mean  by  the  term  "stream- 
liner"? 

A.     To  me  it  means  that  particular  train. 

Q.  Do  you  know  the  comparative  speed  of  the 
Olympian  or  the  Hiawatha  and  of  the  Milwaukee's 
Olympian  between  Seattle,  Washington,  and  Butte  ? 

A.     No,  sir. 

Q.  Do  you  know  the  difference  between  the 
times  of  the  Hiawatha  and  the  Ohanpian  between 
Seattle  and  Butte,  Montana? 

A.     AVhat  do  you  mean  b}^  times? 

Q.  Elapsed  time  from  leaving  Seattle  until  ar- 
riving at  Butte,  [9]  Montana? 

A.     No,  sir,  I  couldn't  answer  that. 

Q.  Do  you  know  if  the  Hiawatha  is  considered 
a  faster  train  than  the  others? 
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(Testimon.y  of  Thomas  Francis  Nolan.) 

A.  1  will  have  to  ask  you  to  clarify  your  ques- 
tion.    By  "fast"  what  do  you  mean? 

Q.  That  its  schedule  gets  it  from  Seattle  to  any 
intermediate  point,  specifically,  Butte,  Montana,  in 
less  time  than  the  schedule  allowed  for  the  Olym- 
pian? 

A.  I  believe  it  makes  better  time.  May  I  ask 
you,  did  you  say  from  Seattle  to 

Q.     Butte. 

A.     I  believe  it  does. 

Q.  On  August  26,  1947,  were  you  serving  on  the 
car  of  the  Hiawatha  which  was  designated  as  A-16 
Touralux?        A.     Yes,  sir. 

Q.  Now,  for  our  information  and  that  of  the 
jury,  what  does  the  term  "Touralux"  mean? 

A.  It  is  my  understanding  that  "Touralux"  is 
a  name  that  has  been  applied  to  that  car  and  similar 
cars. 

Q.     It  is  a  particular  travel  class? 

A.     I  believe  it  is,  sir. 

Q.  Does  that  correspond  to  what  is  called  "Tour- 
ist Class"  in  most  trains? 

A.     That  is  my  understanding,  sir.  [10] 

Q.  Is  the  designation  "A-16"  a  peraianent  desig- 
nation for  that  car?  A.     No,  sir. 

Q.  It  was  so  designated  on  that  particular  day, 
is  that  correct?  A.     Yes,  sir. 

Q.  Do  you  know  which  car  was  designated  A-16 
on  that  particular  day?  A.     Yes,  sir. 

Q.     AVhat  is  the  name  of  that  car? 
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A.  I  cannot  tell  you  the  name  of  the  car.  I 
don't  know  the  name  of  the  car. 

Q.     But  you  are  familiar  with  the  particular  car  ? 

A.     Yes,  sir. 

Q.  Could  you  describe  that  car  in  any  other  way 
or  identif 3^  it  by  number  or  b}^  any  other  means  ? 

A.  That  car  is  described  by  another  number.  I 
couldn't  tell  you  at  this  time  what  the  number  was. 

Q.  Within  a  Touralux  car,  would  you  give  us 
the  approximate  location  of  Section  12  as  you  stand 
looking  forward  in  the  car? 

A.     Section  12  is  toward  the  front  of  the  car. 

Q.  And  is  it  to  the  right  or  left  of  the  center  as 
you  face  forward?  A.     It  is  to  the  left,  sir. 

Q.  To  the  left.  Where  would  Section  10  be  in 
relation  to  Section  12? 

A.  It  would  be— looking  forward  in  the  car  it 
would  be  immediately  behind  Section  12. 

Q.     On  the  same  side  of  the  aisle? 

A.     Yes,  sir. 

Q.     Where  would  Section  14  be? 

A.  Section  14  would  be  immediately  ahead  of 
Section  12. 

Q.     Section  13? 

A.  Section  13  would  be  on  the  opposite  side  of 
the  aisle  and  up  one  section. 

Q.  Would  it  be  one  section  nearer  the  front 
than  Section  12,  then?  A.     Yes,  sir. 

Q.  Will  you  describe  the  seat  arrangements 
within  these  sections? 
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A.  The  section  has  two  seats,  what  we  call  a 
forward  seat  and  a  backward  seat.  Both  seats  are 
double  seats. 

Q.     And  the  two  seats  face  each  other,  do  they  ? 

A.     Yes,  sir. 

Q.  What  is  between  the  sections,  what  type  of 
partition?  A.     May  I  ask  you  what  you  mean? 

Q.  Between  Section  12  and  Section  14,  for  ex- 
ample ? 

A.  There  is  what  you  might  call — I  would  call 
it  a  wall  or  partition.  [12] 

Q.  This  partition  extends  to  the  top  of  the  car, 
does  it '?  A.    Yes,  sir. 

Q.  What  is  the  approximate  width  of  these  seats 
from  the  back  to  the  front  ? 

A.     I  would  say  approximately  two  feet. 

Q.  They  are  rather  heavily  upholstered,  are  they 
not?  A.     They  are  upholstered. 

Q.  There  is  an  upholstered  back  next  to  the 
partition?  A.     Yes,  sir. 

Q.  What  is  the  distance  between  the  two  facing 
seats  in  a  particular  section? 

A.     You  mean  the  outer  edge  of  the  seats? 

Q.     Yes. 

Mr.  Pauly:  May  I  ask  a  question  for  my  infor- 
mation? You  mean  between  two  seats  in  the  same 
section  or  across  the  aisle? 

Q.     No,  between  two  seats  in  the  same  section. 

A.     I  would  say  approximately  two  feet. 

Q.     What  type  of  flooring  or  floor  covering   is 
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used  on  this  sfjace  between  facing  seats  in  the  same 

section  ? 

A.  It  is  a  composition.  That  is  about  the  only 
way  I  could  describe  it.  A  composition  of  some 
type. 

Q.  You  are  not  sure  of  the  particular,  precise 
name  for  if? 

A.     No,  sir,  I  have  never  heard  it. 

Q.  What  type  of  flooring  or  floor  covering  is 
used  on  the  [13]  aisle  of  this  car? 

A.     A  carpeting,  sir. 

Q.  A  carpeting.  What  facilities  for  hanging 
hats  and  coats  exist  in  each  of  the  sections  ? 

A.  Am  I  to  understand  you  mean  before  the 
sections  are  made  down  into  berths? 

Q.  Yes,  that  is  correct,  when  the  sections  are 
made  up  as  seats. 

A.  There  are  several  hooks  that  are  sometimes 
used  for  that  purpose,  and  at  other  times  a  garment 
will  be  placed  on  a  hanger  and  attached  to  what  I 
might  call  a  small  sort  of — not  a  shelf,  it  is  a  little 
width  of  wood  over  the  berth.  We  often  times  do 
that,  sir. 

Q.  There  are  particular  hooks  within  a  section, 
are  there  not? 

A.  There  are  hooks  within  a  section.  I  won't 
say  they  are  for  the  purpose  of  hanging  coats  on. 

Q.  There  are,  however,  hooks  on  the  partition 
between  the  sections,  is  that  correct? 
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A.     Yes,  sir. 

Q.  On  the  partition  back  of  each  seat  there  is 
one  hook?  A.     Yes,  sir. 

Q.  That  hook  is  some  distance  above  the  up- 
holstered back  of  the  seat,  is  that  right  ? 

A.     Yes,  sir.  [14] 

Q.     And  is  over  close  to  the  window^  ? 

A.     Yes,  sir. 

Q.  Mr.  Nolan,  are  you  familiar  with  the  accom- 
modations in  the  First  Class  cars  on  the  Hiawatha  ? 

A.  Well,  I  have  a  vague  familiarity  with  them. 
I  have  not  worked  there. 

Q.     You  do  not  yourself  work  there? 

A.     No,  sir. 

Q.     You  have  been  on  occasion  through  them? 

A.     I  have  been  through  them,  sir. 

Q.  Do  you  know  what  type  flooring  or  floor  cov- 
ering is  Tised  in  the  floor  space  between  the  two 
facing  seats  in  one  particular  section  in  the  First 
Class  cars? 

Mr.  Garlinglon :  Just  a  moment.  We  would  like 
now  to  make  an  objection  to  the  answer  to  this  ques- 
tion on  the  ground  that  the  evidence  called  for  is 
incompetent,  irrelevant  and  immaterial  in  that  it  is 
apparent  it  was  not  a  place  where  the  accident  oc- 
curred, and  is  offered  for  the  i^urpose  of  developing 
a  deficiency  in  the  type  of  floor  covering.  We  object 
to  that  for  the  reason  that  such  allegations  concern- 
ing the  floor  covering  do  not  appear,  from  the  eom- 
IDlaint  to  have  been  the  proximate  cause  of  anv  in- 
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jury  suffered  by  the  plaintiff,  and  for  the  further 
reason  that  this  witness  is  not  qualified  to  ex- 
press any  statement  concerning  the  comparison  of 
the  facilities  in  the  First  Class  cars,  as  distinguished 
from  the  Touralux  [15]  cars ;  for  the  further  reason 
that  any  failure  on  the  part  of  the  defendant  to 
provide  facilities  for  taking  care  of  hats  and  coats 
could  not  be  in  law  a  foreseeable  cause  of  physical 
injury  to  a  passenger,  particularly  when  an  ade- 
quate signal  system  and  porter  service  is  available. 
In  order,  your  Honor,  to  shorten  the  matter  and 
make  it  unnecessary  to  repeat  this  objection,  may 
it  be  understood  that  would  go  to  all  testimony  di- 
rected toward  this  point? 

Court:     Are  you  anticipating  the  Court's  ruling? 

Mr.  Garlington:  I  want  to  make  our  position 
clear  in  that  respect.  Perhaps  I  am  anticipating 
the  Court's  ruling,  I  hadn't  thought  of  that.  I  am 
anxious  to  shorten  the  matter. 

Court:  Yes,  well,  the  objection  is  overruled,  and 
if  you  are  satisfied,  counsel,  to  let  the  objection 
stand  as  to  all  similar  rulings,  it  is  all  right  with 
the  Court. 

Mr.  Garlington :  As  the  situation  develops,  there 
may  be  some  basis  for  an  additional  statement,  but 
in  order  not  to  keep  interrupting,  I  thought  we 
might  have  an  understanding. 

Court :  But  so  far  as  the  Court  is  concerned,  it 
may  go  to  similar  testimony  that  is  offered.  Pro- 
ceed. 
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(Question  read  back  by  reporter  as  follows: 
"Do  you  know  what  type  flooring  or  floor  cov- 
ering is  used  in  the  floor  space  between  the  two 
facing  seats  in  one  particular  section  in  the 
First  Class  cars'"?) 

A.     No,  sir.  [16] 

Q.  Isn't  it  true,  Mr.  Nolan,  that  rugging  or  car- 
peting is  used  in  that  location  throughout  First 
Class  sections'? 

A.     I  believe  so,  but  I  can't  describe  them. 

Q.  You  are  not  sure  what  type  carpeting  or 
rugging  is  used?  A.     No,  sir. 

Q.  Keturning  again  to  the  Touralux  accommoda- 
tions and  to  the  car  designated  as  A-16,  what  is  the 
approximate  width  between  seats  across  the  aisle? 

A.  Do  I  understand  you  to  mean  between  any 
two  sections  or  seats  directly  across  from  each 
other  ? 

Q.     Opposite  sides  of  the  aisle,  that  is  correct. 

A.     I  would  say  approximately  three  feet. 

Q.  The  composition  flooring  betw^een  the  seats 
within  a  section,  was  that  a  linoleum  type  composi- 
tion? 

A.  I  don't  believe  it  would  be  described  as  lino- 
leum type. 

Q.     Can  you  describe  its  appearance  for  us? 

A.  It  appears  to  be  a  hard  material;  I  believe 
it  is  blocked  off  in  little  squares.  Whether  those 
squares  are  just  a  diagram,  or  whether  it  actually 
consists  of  squares,  I  won't  say,  I  am  not  sure  of 
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that.    It  is,  I  would  say,  a  dark  gray  color.    That 
is  about  the  description  I  could  give  you. 
Mr.  Myers :    That  is  all,  Mr.  Nolan. 

Cross-Examination 
By  Mr.  Pauly: 

Q.  You  have  referred  to  yourself  as  Sleeping 
Car  Conductor.  [17]  For  our  information,  will  you 
tell  us  are  there  other  conductors  on  the  train 
ordinarily?  A.     Yes,  sir. 

Q.     What  other  conductors? 

A.     Train  conductor  and  Pullman  conductor. 

Q.  As  Sleeping  Car  conductor,  what  portion  of 
the  train  do  you  concern  yourself  with  at  all  times  ? 

A.  AYith  the  Touralux  sleeping  car  accommoda- 
tions. 

Q.     That  is  all?  A.     Yes,  sir. 

Q.     You  have  nothing  to  do  with  the  day  coaches  ? 

A.     No,  sir. 

Q.  You  have  nothing  to  do  with  the  club  car 
and  observation  car?  A.     No,  sir. 

Q.     You  have  nothing  to  do  with  the  dining  car? 

A.     No,  sir. 

Q.  Do  you  have  anything  to  do  with  the  Pullman 
section?  A.     No,  sir. 

Q.  Your  duties  then  are  confined  merely  to  the 
tourist  sleeping  cars?  A.     Yes,  sir. 

Q.  How  many,  ordinarily,  are  there  of  such  cars 
on  the  streamliner? 

A.  May  I  ask  you  if  you  are  referring  to  ordi- 
narily at  that  [18]  time  ? 
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Q.     Yes.  A.     Three  cars,  sir. 

Q.  What  in  general  do  your  duties  consist  of, 
Mr.  Nolan'? 

A.  I  supervise  those  sleeping  ears,  I  lift  tickets, 
that  is  the  berth  tickets  and  transportation  tickets. 
I  am  charged  with  seeing  that  the  cars  are  kept 
clean  and  that  the  service  in  the  cars  is  satisfactory. 

Q.  Do  you  have  anything  to  do  with  the  opera- 
tion of  the  train?  A.     No,  sir. 

Q.  Do  any  of  the  conductors  you  refer  to  have 
anything  to  do  with  the  general  supervision  of  the 
whole  train?  A.     The  train  conductor,  sir. 

Q.  Would  it  be  correct  to  say  the  Pullman  con- 
ductor occupies  a  position  corresponding  to  yours, 
only  he  has  charge  of  the  Pullman  sections  or  first 
class  sleeping  accommodations'?  A.     Yes,  sir. 

Mr.  McCaffery,  Jr.:  If  the  Court  please,  could 
we  have  your  indulgence  for  just  a  minute ?  (Exam- 
ining photographs.) 

Court:    Yes,  surely. 

Q.  (By  Mr.  Nolan)  :  I  hand  you  some  photo- 
graphs marked  Defendant's  Exhibit  1-A  to  1 — and 
I  will  give  you  the  last  number  in  a  minute,  and 
ask  you  if  those  photographs  in  general  depict  a 
section  iii  the  Touralux  car  such  as  you  have  de- 
scribed on  direct  testimony  here?  [19] 

A.     Yes,  sir. 

Q.     The  last  number  is  Exhibit  1-D. 

A.     Yes,  sir. 

Q.     Would   you  be   able  to   tell   us,   Mr.   Nolan, 
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if  those  pictures  are  pictures  of  Section  12  in  Car 

A-IG?  A.     Yes,  sir. 

Q.  Directing  your  attention  to  Defendant's  Ex- 
hibit 1-A,  I  will  ask  you  if  that  is  a  picture  showing 
the-  aisle  in  Touralux  car  A-16  ?  A.     It  is,  sir. 

Q.  And  if  Exhibit  1-B  is  a  view  of  Section  12 
in  that  car?  A.     Yes,  sir. 

Q.  I  have  Exhibit  1-A  here  and  ask  you  if  that 
is  a  picture  of  Section  12?  A.     Yes,  sir. 

Q.  Showing  the  seats  of  Section  12  in  each  of 
those  pictures  I  last  referred  to  ?  A.     Yes,  sir. 

Q.     And  similarly  in  Exhibit  1-C? 

A.     Yes,  sir. 

Q.  And  Exhibit  1-D  being  a  picture  of  the  upper 
portion  of  Section  12  above  the  seats? 

A.     That's  right,  sir. 

Mr.  Pauly :  We  would  like  to  offer  these  pictures 
in  amplification  of  the  testimony.  [20] 

Mr.  Myers:  I  have  one  question  in  connection 
with  them.  Not  to  challenge  the  pictures,  but  how 
do  you  know  these  pictures  are  of  Section  12  in 
Car  A-16,  Touralux? 

A.  It  is  marked  in  the  photographs,  the  number 
of  the  berth  shows  in  the  photo. 

Mr.  Myers:  You  were  not  present  when  the 
pictures  were  taken?  A.     No,  sir. 

Mr.  Myers:  By  looking  at  the  photographs,  you 
see  the  designation  of  the  particular  section? 

A.     Yes,  sir. 

Mr.  Myers:    There  is  nothing  about  this  picture 
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or  about  these  pictures  which  tie  them  specifically 

to  the  car  A-16  Touralux,  is  there?  A.     No,  sir. 

Mr.  Myers:  Is  Section  12  on  all  Touralux  cars 
the  same?  A.     The  same  in  what  respect  sir? 

Mr.  Myers:  Would  it  have  the  same  dimensions 
and  same  accommodations  so  that  a  picture  of  Sec- 
tion 12  of  one  car  would  be  a  fair  representation  of 
Section  12  in  any  car?  A.     I  believe  so. 

Mr.  Myers:    We  have  no  objection. 

Court:     Very  well,  admitted  without  objection. 

(At  this  point  Defendant's  Exhibits  1,  1-A, 
1-B,  1-C  and  1-D,  being  the  photographs  above 
identified  were  admitted  in  evidence  without 
objection.  [21]  The  same  will  be  certified  by  the 
Clerk  of  this  Court  to  the  Court  of  Appeals.) 

Q.  In  referring  to  the  flooring  on  this  particular 
car,  you  have  briefly  described  the  flooring  as  it 
exists  between  the  seats  and  in  the  aisle  between  the 
seats.  Let  me  ask  you  what  kind  of  flooring  does 
the  car  have  at  either  end? 

A.  You  would  mean,  I  presume,  in  the  aisleways 
at  either  end? 

Q.    Yes. 

A.  I  believe  it  is  the  same  material,  same  com- 
position as  that  which  is  between  the  seats  in  any 
particular  section. 

Q.  By  that  do  I  understand,  then,  it  is  of  the 
same  composition  material? 

A.     I  believe  so,  sir. 
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Q.  And  that  is  in  the  aisle  portion  at  the  end 
of  the  car  after  you  leave  the  seats'? 

A.     Yes,  sir. 

Q.  Let  me  ask  you  if,  in  addition  to  the  seats 
contained  in  the  car,  there  are  rest  rooms  or  smoking 
rooms  located  at  either  end  of  the  car? 

A.     Yes,  sir. 

Q.  There  is  an  aisle,  is  there  not,  that  passes 
alongside  of  the  smoking  room  or  rest  room  in  each 
end  of  the  car?  A.     That's  right,  sir. 

Q.  In  that  aisle  or  passageway,  as  it  passes  the 
smoking  compartments  or  rest  rooms,  I  take  it  from 
your  testimony  that  [22]  is  covered  by  the  same 
composition  material  as  used  in  the  section  between 
the  seats'?  A.     That  is  my  opinion. 

Q.     It  isn't  covered  with  carpet? 

A.     No,  sir. 

Q.  What  kind  of  floor  covering  is  there  in  the 
smoking  rooms,  rest  rooms,  located  in  each  end  of 
the  car? 

A.     It  differs,  sir,  in  each  one  it  differs  slightly. 

Q.     What  do  you  mean? 

A.  We  have  the  Ladies  lounge  and  Men's  smok- 
ing lounge. 

Q.     What  is  in  each,  if  you  will  describe  it  to  us  ? 

A.  The  men's  smoking  lounge  in  approximately 
half  of  the  room  it  has  carpeting  and  on  the  other 
half,  it  has  a  composition  that  I  believe  is  similar 
to  that  mentioned  before,  although  it  is  a  different 
color,  generally  it  is  a  different  color.    Whether  that 
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indicates  it   is   a   different   composition   or   not,   I 

wouldn't  be  in  a  position  to  say. 

Q.  The  men's  room,  then,  is  divided  into  two 
compartments  ? 

A.  Not  exactly  into  two  compartments.  There 
is  a  long  conch,  you  might  call  it,  along  one  side 
of  the  room  for  lounging  purposes.  It  is  in  front 
of  that  we  have  carpet.  Then,  there  is  a  i)artial 
partition,  what  you  might  call  a  pai*tial  partition, 
coming  out  from  either  wall  in  front  of  this  car^jet- 
ing.  It  comes  out  part  way,  if  you  understand 
what  I  mean,  it  doesn't  go  all  the  way  across,  sort 
of  a  couple  wings,  [23]  you  might  describe  it. 

Q.     What  is  contained  in  that  portion? 

A.     Back  of  those  so-called  wings? 

Q.     Yes. 

A.  It  is  back  there  where  you  have  benches  for 
lounging  purposes  and  the  floor  in  that  section  has 
carpeting. 

Q.  There  is  another  section  in  there  that  you 
say  is  partially  walled  off.  What  is  in  that  part 
partially  walled  off? 

A.  What  I  mean  to  say,  this  whole  thing  might 
be  called  one  room.  It  has  two  wings  coming  out 
on  either  side.  On  one  side  is  the  lounge  and 
carpeting,  on  the  other  side  the  wash  basins,  and  off 
that  the  men's  toilet. 

Q.     What  is  the  flooring  there  ? 

A.     It  is  a  composition. 


vs.  Mary  Ann  Harrington  39 

(Testimony  of  Thomas  Francis  Nolan.) 

Q.  What,  in  the  ladies'  room,  does  the  flooring 
consist  of '? 

A.     The  ladies'  room,  I  believe,  is  all  carpeted. 

Q.     Including  a  portion  that  has  wash  basins'? 

A.     Yes,  sir. 

Q.  At  the  end  of  each  car  there  is  a  vestibule, 
is  there  not,  connecting  that  car  with  the  car  behind 
it?  A.     Not  in  each  end  of  it. 

Q.     At  one  end?  A.     One  end. 

Q.     There  is  only  one  vestibule? 

A.     Yes,  sir,  only  one  vestibule  on  these  cars.  [24] 

Q.     What  kind  of  flooring  does  it  have? 

A.  That  has,  I  believe,  sheeting  of  some  kind. 
I  would  describe  it  as  steel  sheeting  or  some  kind 
of  metal. 

Q.  Are  you  familiar  with  the  type  flooring  that 
may  exist  on  the  day  coaches? 

A.     Not  too  familiar,  sir,  I  am  not  sure  of  it. 

Q.  Would  3^ou  be  able  to  tell  us  whether  they  are 
carpeted  or  whether  they  consist  of  composition 
similar  to  the  composition  used  in  portions  of  the 
Touralux  car? 

A.     I  can  definitely  say  it  isn't  carpeted. 

Q.  But  as  to  whether  or  not  it  is  composition 
similar  to  that  in  the  Touralux  car  ? 

A.  I  don't  know.  It  is  composition,  but  whether 
it  is  the  same  kind,  I  wouldn't  know.  If  there  is 
any  great  similarity,  I  wouldn't  know. 

Q.  The  dimensions  you  gave,  Mr.  Nolan,  being 
approximate  dimensions  of  the  seats  and  distance 
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between  the  seats  and  between  the  seats  across  the 
aisle — let  me  ask  you  are  those  tigures  that  you  gave 
us  based  on  measurements  ov  your  own  estimation? 

A.  It  was  not  based  on  measurements.  It  is 
what  I  might  say  on  my  own  estimation.  I  am 
purely  estimating  those. 

Q.  The  figures  you  gave  us  might  then  be  in 
error  to  some   extent?  A.     Quite   likely,   sir. 

Q.  Directing  your  attention  to  the  photograph 
which  is  marked  "Defendant's  Exhibit  1-C",  and 
whieli  ap]:)ears  to  show  one  seat  in  Section  12,  I 
will  ask  you  whether  or  not  it  shows  any  hooks  on 
the  walls?  A.     Yes,  sir. 

Q.     And  how  many? 

A.  By  the  "wall"  you  are  including  the  whole 
portion  from  the  back  of  the  seat  up  to  the 

Q.     To  the  ceiling,  yes.  A.     I  see  two,  sir. 

Q.  AVould  it  be  correct  to  say  that  one  is  located 
near  the  aisle  and  at  the  very  top  of  the  car  or 
near  the  top  of  the  car? 

A.     Yes,  sir,  that  is  correct. 

Q.  And  there  is  another  one  which  is  located 
somewhat  lower  and  below  the  berth  as  it  is  closed 
and  near  the  window?  A.     Yes,  sir. 

Q.  The  latter  hook  appears  to  be  a  small  hook, 
the  high  hook  appears  to  be  a  larger  hook? 

A.     Yes,  sir.  • 

Q.  Directing  your  attention  to  the  small  hook 
that  is  located  on  the  side  nearest  the  window  and 
below  the  berth,  let  me  ask  you  if  you  know  what  is 
that  hook  generally  used  for? 
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A.  I  believe  that  hook  is  used  to  hang  the  lower 
berth  hammock  on.  [26] 

Q.     After  the  berth  is  made  up? 

A.     Yes,  sir. 

Q.     After  it  is  made  up  for  occupanc}^  as  a  bed? 

A.     Yes,  sir. 

Q.  A  hammock  of  netting  is  strung  between  that 
hook  at  one  end  of  the  section  to  a  similar  hook  at 
the  opposite  end  of  the  section?  A.     Yes,  sir. 

Q.  What  is  the  other  hook  generally  used  for, 
the  larger  hook,  which  is  located  higher  up  and  near 
the  top  of  the  car,  if  you  know? 

A.  I  am  not  so  sure.  I  hesitate  to  answer  that 
because  I  am  not  sure. 

Q.  There  are  two  other  hooks  similar  to  the  ones 
shown  in  Exhibit  1-C  located  on  the  opposite  wall 
of  the  section,  are  there  not? 

A.     That's  right,  sir. 

Q.    And  the  same  is  true  of  each  section? 

A.     Yes,  sir. 

Mr.  Pauly :    That  is  all. 

Mr.  Myers:     No  further  questions. 

(Witness  excused.)  [27] 

MARY  ANN  HARRINGTON 

plaintiff,  called  as  a  witness  in  her  own  behalf,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  McCaffery,  Jr.: 

Q.    Would  you  please  state  your  name? 
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A.  Mary  A.  Harrington,  Mrs.  j\lary  Ann  Har- 
rington. 

Q.  Mrs.  Harrington,  if  yon  will  speak  as  loudly, 
or  a  little  louder  so  that  the  jury  and  judge  may 
hear  you.  A.     Yes,  I  will. 

Q.     What  is  your  age,  Mrs.  Harrington  ? 

A.     77. 

Q.     What  is  your  birth  date? 

A.     December  10th,  I  will  be  78. 

Q.     You  will  be  78  in  December?  A.     Yes. 

Q.  At  the  time  when  you  were  in  Seattle  on  the 
26th  day  of  August,  1947,  how  old  w^ould  you  have 
been  at  that  time,  Mrs.  Harrington? 

A.     45,  I  would  be  46  in  December, 

Q.     It  would  have  been  75s? 

A.     Yes,  I  was  75. 

Q.  That  is  what  I  mean.  AYhere  had  you  been, 
Mrs.  Harrington,  before  you  came  to  the  City  of 
Seattle? 

A.  I  had  been  in  Marysville,  California.  I  had 
been  down  at  [28]  Salinas,  California. 

Q.  Are  your  children,  some  of  your  children,  in 
California,  Mrs.  Harrington? 

A.  Yes,  one  in  Salinas,  one  in  Sacramento  and 
one  in  San  Francisco  that  died  in  May. 

Q.  Did  you  make  the  train  trip  from  Marys- 
ville to  Seattle  with  your  daughter,  Marjory? 

A.     I  made  it. 

Q.  Do  you  recall  the  time  of  day,  Mrs.  Har- 
rington, that  you  arrived  in  Seattle,  on  the  26th  of 
August,  1947? 
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A.  In  the  afternoon.  We  come  on  the  Southern 
Pacific  to  Portland,  then  had  to  change  the  trains 
in  Portland  to  go  to  Seattle. 

Q.  Could  you  recall,  Mrs.  Harrington,  whether 
or  not  the  train  that  brought  you  to  Seattle  was 
late,  or  had  it  arrived  on  schedule*? 

A.     I  couldn't  say. 

Q.  Could  you  say,  Mrs.  Harrington,  or  could 
you  recall,  whether  or  not  you  had  much  time 
to  board  the  Hiawatha  before  it  departed  for 
Butte  *?  A.     No,  not  much  time. 

Q.  Did  you  go  into  the  station  at  Seattle  to  pur- 
chase a  ticket? 

A.  My  daughter  went  in  and  bought  the  ticket. 
We  walked  up  the  steps.  I  sat  down  in  the  waiting 
room.  She  went  in  and  got  the  ticket.  You  see,  I 
went  down  to  Seattle  in  May  and  [29]  drove  down 
as  far  as  Spokane,  and  then  took  the  train  out  of 
Spokane  for  Seattle,  and  I  had  a  married  daugh- 
ter who  lived  in  Seattle.  I  visited  with  her  until 
the  latter  part  of  June  when  my  daughter  came 
down  after  school  was  out.  We  stayed  there  awhile 
before  we  started  for  California. 

Q.     This  was  your  return  trip"? 

A.     This  was  my  return  trip. 

Q.  Did  you  board  the  Hiawatha  car  A-16  on 
that  day  ?  A.     On  that  day,  yes. 

Q.  Can  you  recall  whether  or  not  you  were 
assisted  in  boarding  the  train  by  a  porter  ? 

A.     No,  I  can't. 
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Q.     Yon   don't  rccalU 

A.     1  guess  maybe  I  was,  but  I  can't  recall. 

Q.  AVhen  yon  reached  the  inside  of  car  A-16, 
Mrs.  Harrington,  did  anything  happen  which  you 
can  recall  as  you  were  going  into  the  train? 

A.  We  had  Section  12,  and  when  we  got  to  12, 
wliy  a  lady  and  her  two  children  had  the  section, 
and  my  daughter  showed  the  porter,  I  guess,  the 
tickets  we  had  from  California  straight  through  to 
BUtte,  and  so  he  went  out,  and  so  the  conductor, 
I  guess,  I  don't  know  who,  but  anyhow,  he  came 
back;  and  when  we  went  in  the  first  time,  see,  our 
Section  was  12.  He  went  in  10,  which  was  back, 
so  I  sat  down  on  the  outside  of  the  seat,  you  know, 
and  my  daughter  didn't — she  went  on  after  I  [30] 
was  seated,  she  didn't  sit  down  with  me,  you  know. 
Then,  when  he  came  back,  he  had  moved  the  ladies 
over  in  13  then,  so  he  said  we  could  have  our  seat, 
and  all  I  had  to  do  was  to  get  up  and  slide  into  the 
other  seat.  Then  I  discovered  I  was  riding  back- 
wards on  the  train,  and  I  wanted — the  coats  and 
hats  was  right  opposite  me  on  the  other  seat  that- 
was  facing  east,  and  I  was,  you  know,  riding  back- 
wards. The  hat  was  on  top  the  coats,  and  I  said, 
''When  the  train  stops,  I  will  pick  up  my  hat,  hang 
it  up  and  get  on  the  seat  near  the  window  on  the 
other  side,"  so  I  got  up  and  I  picked  up  the  hat, 
and  I  took  one  step  and  I  reached  to  put  it  up. 
At  that  point  the  two  trains  went  together,  and 
I  fell  back. 
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Q.  Did  your  feet  slip  in  any  way,  Mrs.  Har- 
rington ? 

A.  Just  with  the  jerk,  they  went  straight  out 
from  under  me  and  I  went  flat.  I  don't  know  how 
long  I  was  there  before  the  people  on  the  other 
seat  saw  me  and  they  picked  me  up  and  set  me 
back  in  the  seat.  Then  the  conductor  came  along 
and  said,  "Tickets,"  and  I  said,  ''Well,  I  haven't 
got  my  ticket.  I  have  been  hurt,  but  my  daughter 
has  got  them."  The  sleeping  car  conductor,  the 
two  were  together,  he  said,  "I  picked  up  her  ticket 
in  the  aisle  or  some  place."  So,  they  went  on  and 
they  went  out  and  a  man  in  gray  came  in  with 
them.  He  said,  "Did  any  of  you  people  see  this 
lady  fall?"  They  said,  "We  never  saw  her  fall, 
but  we  picked  her  up."  And  the  little  girl,  I  guess 
maybe  five  or  around  there,  I  would  say — she  had 
two  children — she  said,  "Well,  mother,  I  saw  the 
lady  go  to  put  her  hat  up,  and  she  fell,"  and 
she  said,  "Shh,  child,  you  are  too  young."  So  then 
(interrupted) . 

Q.     Mrs.  Harrington  (interrupted). 

A.  In  the  meantime,  this  lady  went  and  got  my 
daughter,  and  she  arrived  when  he  was  taking  my 
statement.  So  then  I  sat  there  for  awhile,  and  my 
daughter  went  and  looked  for  the  porter.  He  wasn't 
around,  I  don't  know  where  she  found  the  porter, 
and  she  asked  him  to  make  up  my  berth,  and  she 
helped  me  into  the  dressing  room.  There  was  a 
lounge  and  I  laid  down  on  the  lounge  imtil  the  bed 
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was  fixed,  and  she  came  and  got  me.  I  don't  know 
liow  I  was  able  to  take  those  steps;  it  mnst  have 
been  the  sliock.  I  laid  on  the  bed.  She  said,  **I 
will  undress  you."  I  said,  "No,  I  can't  be  un- 
dressed," I  said,  "I  will  just  lie  here." 

Q.  Mrs.  Harrington,  when  you  were  told  by  the 
])orter  that  you  could  move  into  your  own  section, 
did  the  porter  assist  you  to  move  from  Section  10 
to  Section  12? 

A.  He  may  have  taken  the  suitcase.  As  I  say,  I 
didn't  need  much  assistance,  you  know,  because  all 
I  had  to  do  was  to  just  turn  around  and  sit  from 
10  to  12  on  the  outside.  The  little  suitcase  was  on 
the  other  side  of  me  and  the  coats  was  in  front. 

Q.     He  had  placed  the  suitcase  on  the  seat? 

A.     Yes,  a  little  kit. 

Q.  You  negotiated  the  change  by  coming  around 
the  section  [32]  yourself? 

A.     Yes,  just  coming  around. 

Q.  You  described  a  fall,  Mrs.  Harrington.  Do 
you  recall  in  which  part  of  the  car  you  were  after 
you  had  fallen? 

A.  Of  course.  My  head  went  out  in  the  aisle.  I 
couldn't  open  my  mouth  the  next  morning.  Then, 
a  few  days  afterwards,  my  son  said  to  me,  "How 
did  you  get  that  bump  up  here?"  I  said,  "I  don't 
know." 

Q.  Mrs.  Harrington,  I  think  you  said  that  the 
train  came  to  a  stop  before  you  got  up  to  hang  up 
vour  hat.  is  that  correct? 
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A.  Certainly.  Sure  the  train  stopped,  and  then 
I  got  up  and  picked  up  the  hat  and  took  a  step.  I 
had  my  hand  up.  I  don't  know  whether  I  could 
have  reached  it  or  not.  It  was  up  further,  and 
just  then  it  was  like  two  cars  went  together,  like 
that.    Then  my  feet  went  out  and  I  went  down. 

Q.  Mrs.  Harrington,  how  would  you  describe 
the  jerk? 

A.  I  couldn't  describe  it  in  any  other  way  than 
like  it  was  two  cars  went  together  and  my  feet  went 
out  from  under  me  on  the  slippery  floor.  There 
wasn't  any  carpet  there.  My  head  must  have  struck 
on  carpet.  If  it  hadn't,  it  would  have  been  split 
open.    I  thought  I  was  gone. 

Q.  Would  you  say  the  movement  of  the  train 
was  a  sudden  movement  *?  A.     Certainly. 

Q.     Did  you  have  any  warning  of  it  of  any  kind  ? 

A.     No  w^arning  whatever. 

Mr.  Garlington :  Just  a  minute,  objected  to,  your 
Honor 

Mr,  McCaff ery,  Jr. :  We  will  withdraw  the  ques- 
tion. 

Q.  Mrs.  Harrington,  do  you  know  whether  the 
train  had  stopped  at  a  scheduled  stop  at  a  station, 
or  where? 

A.  I  don't  know  anything  about  it,  I  couldn't 
say. 

Q.  Was  Marjory  Harrington,  your  daughter, 
with  you  at  the  time  ? 

A.     No,  she  was  down  in  the  dressing  room. 
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Q.  Do  you  recall  or  can  you  recall  how  long 
you  were  out  of  Seattle  when  this  stop  was  made? 

A.     I  couldn't  say. 

Q.  Would  you  say  that  it  was  the  first  stop  that 
was  made  outside  of  the  station? 

A.  I  think  I  would.  I  think  I  would  say  it  was 
the  first  stop  because  I  know  I  was  thinking  when 
it  stops,  I  will  set  over  there  near  the  window  and 
hang  up  my  hat.  That  was  my  thought.  I  wasn't 
thinking  about  falling  down  or  any  lawsuit,  I'll 
tell  you  that. 

Q.  Mrs.  Harrington,  would  you  describe  the 
shoes  which  you  were  wearing  at  that  time? 

A.     I  have  them  on  now,  rubber  heels. 

Q.  Are  they  what  women  would  understand  as 
a  low  heel?  A.     Yes. 

Q.  They  had  rubber  heels  on  at  the  time  that 
this  happened?  [34] 

A.     When  I  bought  them. 

Q.     When  you  bought  them? 

A.     I  never  wear  any  other  kind. 

Q.  Can  you  describe  in  any  way,  Mrs.  Harring- 
ton, your  fall  at  that  time? 

A.  Well,  I  can't  describe  it  any  more  than  my 
two  feet  went  right  out  when  the  jerk  came  from 
under  me.  I  fell  flat  on  my  back.  I  don't  know 
how  long  I  was  lying  there,  maybe  just  a  few  min- 
utes, when  people  came  over  and  picked  me  up. 
They  set  mo  where  I  was  sitting,  right  near  the 
aisle. 
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Q.  Mrs.  Harrington,  could  you  say  at  this  time 
whether  or  not  you  had  struck  the  arm  of  the  seat 
or  any  other  objects'? 

A.  No,  I  couldn't  say.  The  only  thing  I  know, 
I  couldn't  open  my  mouth  the  next  morning  with 
my  jaw,  so  I  don't  know  whether  it  was  just  the 
jar  or  what  that  did  it. 

Q.  I  believe  you  have  stated  that  some  people 
assisted  you  and  placed  you  on  your  seat? 

A.  Yes,  there  was  a  couple  of  men  and  this 
lady.  I  think  the  lady  took  me  by  the  head  and 
shoulders.  I  don't  know  how  they  got  me  up.  I 
think  they  called  the  conductor  after  this,  because 
he  said,  "Did  any  of  you  see  this  lady  fall?"  They 
said,  "No,  we  didn't  see  her  fall,  but  we  picked 
her  up." 

Q.  How  long  would  you  say  it  was  before  any 
of  the  employees  of  the  train  arrived  at  your  berth  ? 

A.  The  conductor  was  the  first  one,  the  two  con- 
ductors. [35] 

Q.     Did  he  come  in  answer  to  a  call? 

A.  No,  he  was  picking  up  tickets.  He  asked  for 
my  ticket.  I  said,  "I  don't  have  a  ticket,"  that  my 
daughter  had  it  and  that  she  was  down  in  the  train, 
and  I  said  I  had  been  hurt.  He  said,  "Your  ticket?" 
I  said,  "I  haven't  my  ticket.  I  have  been  hurt.  My 
daughter  has  my  ticket.''  One  of  them  spoke  up 
and  said  he  had  picked  up  the  two  tickets. 

Q.  Did  you  tell  the  conductors  that  you  had 
fallen? 
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A.  I  told  them  I  fell  and  was  hurt  and  tliey 
went  out  and  got  a  man  in  gray.  I  don't  know  who 
he  was.  Three  of  them  were  there  and  they  asked 
])eo])le  if  they  saw  me  fall. 

Q.  State  whether  or  not  they  asked  you  if  you 
needed  a  doctor  or  needed  any  attention'? 

A.  No,  not  right  at  that  point  they  didn't.  The 
lady  said,  "I'll  call  your  daughter."  I  said,  "May- 
be I  will  be  all  right  for  a  few  minutes."  I  said, 
"If  you  know  where  she  is,  why  get  her  for  me." 
They  got  her. 

Q.  Marjory  returned,  Marjory  being  Miss  Har- 
rington, your  daughter? 

A.     In  the  meantime  the  conductors  were  there. 

Q.  A¥as  Marjory  there  when  the  man  you  de- 
scribe as  the  man  in  gray,  was  she  there  when  he 
came  ? 

A.  Yes,  I  think  she  was,  I  think  she  just  came 
do^vn. 

Q.     Did  the  man  in  gray  ask  you  any  questions? 

A.  I  can't  say  that  he  did  or  not.  I  was  in  too 
much  pain.  [36] 

Q.  Do  you  recall,  Mrs.  Harrington,  whether  he 
asked  questions  of  any  people  in  the  car? 

A.  I  don't  know.  Some  of  them  said,  "Did  any 
of  you  people  see  this  lady  fall?"  They  said,  "No, 
but  we  picked  her  up." 

Q.  Was  the  porter  there  at  that  time,  Mrs.  Har- 
rington ? 

A.     No,  I  didn't  see  the  porter  at  all. 

Q.    When  was  the  last  time  you  saw  the  porter? 
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A.  When  I  waited  by  in  that  seat.  He  was  very 
busy.  I  think  he  ran  right  down  to  the  (inter- 
rupted). 

Q.  When  did  you  next  see  the  porter,  Mrs.  Har- 
rington ? 

A.  I  don't  remember  seeing  the  porter  any 
more. 

Q.     Did  you  see  him  make  up  your  berth? 

A.  No,  I  was  lying  on  the  sofa  in  the  rest  room 
when  he  was  making  up  the  berth. 

Q.     Who  assisted  you  to  the  ladies'  rest  room? 

A.  My  daughter  helped  me  to  the  rest  room 
and  then  she  led  me  back  out  w^hen  the  berth  was 
made  and  I  just  dropped  into  it.  I  didn't  take 
off  my  clothes,  didn't  undress  until  I  got  in  the 
hospital. 

Q.  Mrs.  Harrington,  some  of  the  jury  can't  hear 
you.  If  yoTi  would  speak  a  little  louder  so  they 
could  hear.  When  you  were  brought  back  from  the 
ladies'  rest  room,  Mrs.  Harrington,  did  anybody  as- 
sist you  back? 

A.  My  daughter.  I  just  threw  myself  in  the  bed 
and  stayed  there.  [37] 

Q.     Had  the  berth  been  made  up? 

A.  The  berth  was  made  up.  Then,  when  I  got  to 
Seattle,  or  to  Spokane,  the  doctor  got  on  the  train 
and  he  examined  my  arms  and  my  limbs.  He  said 
there  wasn't  any  bones  broken.  I  said,  "I  am  in 
awful  pain."  He  said,  "I  will  give  you  something 
for  that."    He  gave  me  two  pills  that  knocked  me 
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out.   I  wont  off  to  sleep  and  I  think  I  slept  nearly 

until  I  got  into  Butte. 

Q.     Mrs.  Harrington  (interrupted). 

A.     I  wasn't  undressed  at  all. 

Q.     You  were  not  undressed  at  any  time? 

A.  No,  I  couldn't  let  them  undress  me,  I  was  in 
too  much  pain. 

Q.  You  remained  in  that  condition  until  you  ar- 
rived in  the  City  of  Butte? 

A.  City  of  Butte.  Then  they  got  a  wheel  chair 
and  my  daughter  and  a  young  man  from  Seattle 
that  we  knew  helped  me  to  get  off  the  train  and  put 
me  on  the  wheel  chair. 

Q.  Did  the  porter  or  conductor  or  any  railroad 
employees  assist  you  in  leaving  the  train? 

A.  No,  my  daughter  and  a  young  man  took  me 
off  and  got  me  in  the  wheel  chair  and  wheeled  me 
all  the  ways  up  to  the  depot.  Before  we  got  to 
the  depot,  the  train  had  pulled  out.  There  was 
a  sister  and  they  had  called  a  taxi  for  her,  so  I 
got  in  the  taxi  with  her  and  it  went  up  to  the 
hospital. 

Q.  Did  anybody  ask  whether  there  was  a  doctor 
on  the  train,  if  you  know?  [38] 

A.  They  asked,  yes,  Marjory  did.  They  said 
a  doctor  would  meet  the  train  in  Spokane  and  he 
did.  He  was  right  there  when  the  train  stopped  in 
Spokane. 

Q.  Do  you  know  whether  or  not  that  was  a  doc- 
tor for  the  railroad  company? 
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A.     Yes,  that  was  the  railroad  doctor,  yes. 

Q.  It  was.  And  did  the  porter  or  conductor  or 
anybody  inquire  concerning  your  condition  from 
the  time  that  you  were  talking  to  them  after  your 
fall  until  the  doctor  administered  those  drugs  to 
you  in  Spokane? 

A.  No,  because  I  was  lying  in  the  berth  all  the 
time  in  pain. 

Q.  Were  you  in  pain  at  that  time,  Mrs.  Har- 
rington ? 

A.  I  was  in  pain  from  the  time  I  fell  until — 
I  am  really  not  over  all  the  pain  yet. 

Q.  Mrs.  Harrington,  you  say  you  were  trans- 
ported from  the  station  in  the  City  of  Butte  to 
where?  A.     City  of  Butte. 

Q.  When  you  arrived  in  the  City  of  Butte,  you 
had  a  wheel  chair,  and  you  were  taken  to  a  taxi? 

A.  No,  I  was  taken  up  to  the  depot,  and  the  taxi, 
the  sister  had  got  into  the  taxi.  She  was  in  the  taxi, 
so  she  let  me  get  in  with  her. 

Q.     Where  were  you  taken  from  there? 

A.     To  the  hospital. 

Q.  That,  I  believe,  was  the  27th  day  of  August, 
1947,  Mrs.  [39]  Harrington? 

A.    Yes,  that  was  the  date. 

Q.     How  long  were  you  in  the  hospital? 

A.  The  day  before  Thanksgiving.  I  think  that 
was  the  27th  day  of  November,  and  I  had  three 
trained  nurses  all  the  time.  I  was  in  a  coma  for 
10   days  after  I  got  into  the   hospital.    Then,   in 
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April,  I  wont  back  to  the  hospital  and  I  went  into 

a  coma  again,  and  I  was  in  there   17  days  that 

time. 

Q.  That  would  be  April,  Mrs.  Harrington,  of 
1948? 

A.  Yes,  that  would  be  about — no,  not  April, 
1948.  It  would  be  last  April,  1947,  wouldn't  it? 
Yes,  1948,  pardon  me,  this  is  1949. 

Q.     You  were  in  there  for  17  days? 

A.  17  days.  Then  they  took  me  home  and  put 
me  to  bed  again. 

Q.  From  the  27th  day  of  November,  1947,  to 
the  17th  day  of  April,  or  to  the  month  of  April, 
on  whichever  date  it  was,  in  1948,  describe  your 
activities  to  the  jury  with  reference  to  being  up 
and  about  and  able  to  attend  to  your  household 
duties. 

A.  They  had  to  get  me  from  the  bed  to  the 
chair  at  first,  and  I  would  go  back  and  until  I  guess 
it  was,  probably,  let  me  see,  I  can't  remember  ex- 
actly. 

Q.  Would  it  refresh  your  recollection,  Mrs.  Har- 
rington, that  you  came  down  for  the  first  time  on 
Easter  Sunday? 

A.  Yes,  I  came  down  on  Easter  Sunday.  I 
came  down  after  dinner.  I  hadn't  come  down  for 
dinner.  I  come  down  for  a  half -hour  [40]  and  they 
took  me  back  upstairs.  I  could  get  one  foot  on 
the  stairs  and  they  would  lift  the  other  foot.  That 
is  the  way  I  got  upstairs  and  I  stayed  there  imtil, 
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I   guess  maybe  it  was   June  that   I   would  come 

downstairs  with  the  cane  and  bannister. 

Q.  Did  you,  previous  to  the  time  of  this  acci- 
dent, Mrs.  Harrington,  did  you  have  use  for  a  cane  ? 

A.     No,  never,  never. 

Q.  You  stated,  I  believe,  that  in  the  month  of 
June,  1948,  you  were  able  to  get  about  with  a  cane  ? 

A.  With  a  cane  I  would  get  down.  They  would 
get  me  out  and  my  daughter  would  take  me  in  the 
car  and  I  would  go  out  for  a  little  ride  as  far  as 
the  Five  Mile  or  Nine  Mile  and  then  back.  To  this 
day,  I  can't  lift  a  pot  of  coffee  off  the  stove,  so 
you  know  how  weak  I  got. 

Q.  Mrs.  Harrington,  then,  from  the  time  of  the 
occuiTence  of  this  accident  on  the  26th  day  of 
August,  1947,  until  the  month  of  June,  1948,  you 
were  absolutely  bedridden"? 

A.     Most  of  the  time. 

Q.     Is  that  correct"?  A.     Yes. 

Q.  You  stated,  I  believe,  you  had  trained  nurses, 
three  of  them  a  day  while  you  were  in  the  hospital  ? 

A.  In  the  hospital,  and  just  one  for  four  days 
after  I  came  home.  [41] 

Q.     I  didn't  hear  that,  Mrs.  Harrington. 

A.  Then  one  I  just  had  four  days  when  I  came 
home. 

Q.  Did  you  have  the  assistance  of  your  daugh- 
ters at  home "? 

A.  Always.  They  had  to  take  care  of  me.  They 
do  vet. 
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Q.  Mrs.  Harrington,  then,  during  the  siunmer 
of  1948,  you  were  able  to  get  out  occasionally? 

A.    Yes. 

Q.     Were  you  able  to  do  any  household  work? 

A.     No. 

Q.  May  I  ask  you,  Mrs.  Harrington,  before  this 
accident  occurred,  did  you  do  your  household  work  ? 

A.     Helped  with  it,  yes. 

Q.    You  were  able  to  get  about? 

A.  Perfectly.  I  had  very  good  health,  I  think, 
for  a  woman  my  age. 

Q.     You  were  able  to  visit  your  children? 

A.     Around  in  Butte? 

Q.     No  around  the  country? 

A.  Yes,  around  the  country  for  years,  over  30 
years.  I  travelled  back  and  forth  to  California, 
Seattle,  and  home  from  California  to  Butte. 

Q.  How  many  children  were  in  the  family,  Mrs. 
Harrington  ? 

A.  13.  11  now.  One  died  as  a  baby  and  the 
other  boy  died  in  May.    (Sobbing.) 

Q.     Mrs.  Harrington (interrupted)   [42] 

A.     Pardon  me,  but  I  couldn't  help  it. 

(Whereupon,  at  3:10  P.M.,  a  recess  was 
taken  until  3:20  P.M.,  the  same  day,  at  which 
time  the  following  proceedings  were  had:) 

Mr.  McCaffery,  Jr. :  If  the  Court  please,  at  this 
time  I  would  like  to  withdraw  Mrs.  Harrington 
and  put  Dr.  Kane  on  the  stand. 

Court:     Verv  well. 
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called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  McCaffery,  Jr. : 

Q.     Please  state  your  name. 

A.     P.  E.  Kane. 

Q.     What  is  your  profession,  Doctor? 

A.     Physician  and  surgeon. 

Q.  How  long  have  you  been  a  practicing  physi- 
cian and  surgeon  in  the  State  of  Montana  % 

A.     31  years. 

Q.  You  were  duly  licensed  at  the  time  you  were 
admitted  to  practice?     ' 

Mr.  Pauly:  May  it  please  the  Court,  we  will 
stipulate  Dr.  Kane  is  qualified  as  a  doctor  to 
testify. 

Mr.  McCaffery,  Jr.:     Thank  you.  [43] 

Court:     Very  well. 

Q.  Doctor,  are  you  acquainted  with  Mary  Ann 
Harrington?  A.     Yes,  sir. 

Q.  Have  you  acted  as  her  physician  for  some- 
time? A.     Yes,  sir,  I  have. 

Q.  How  long  would  you  say  that  relationship 
has  existed.  Doctor? 

A.     I  would  say  probably  25  years. 

Q.  Do  you  recall  the  27th  day  of  August,  1947, 
when  Mrs.  Harrington  was  brought  to  St.  James 
Hospital  in  the  City  of  Butte,  Montana? 

A.     Yes,  sir. 
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Q.  When  did  you  first  see  Mrs.  Harrington 
that  day? 

A.  I  disremember  what  time  it  would  be.  She 
came  to  Butte  on  the  train  and  was  taken  directly 
to  the  hospital.  I  don't  recall  whether  it  was  morn- 
ing or  afternoon  to  be  honest  with  you. 

Q.  Was  she  able  to  give  you  any  history  of 
injury  at  the  time  you  first  talked  to  her? 

A.  Yes.  The  history  I  got  was  she  was  injured 
in  the  train,  I  believe,  in  Seattle,  in  the  coach. 

Q.     Was  she  conscious  at  that  time,  Doctor? 

A.     Yes,  sir. 

Q.     What  diagnosis  did  you  make  at  the  time? 

A.  On  that  particular  visit,  I  didn't  make  any. 
She  was  in  [44]  quite  severe  pain,  complained 
severely  of  her  back  and  numbness  of  both  legs. 
I  had  in  mind  a  spinal  injury  there,  some  injury 
to  the  spinal  column  or  cord.  Subsequent  X-rays, 
I  think  taken  the  following  morning,  didn't  reveal 
any  pathology  to  the  spine  or  pelvis ;  and  very  soon 
after  that,  the  third  or  fourth  day,  she  started  to 
pass  blood  in  the  urinary  bladder. 

Q.  Would  that  indicate  anything  to  you  as  to 
the  nature  of  the  injury? 

A.  Yes,  I  came  to  the  conclusion  then  it  was 
an  injury  to  the  kidneys  or  at  least  kidney. 

Q.  Was  that  diagnosis  further  demonstrated  by 
physical  signs  later?  A.     Yes,  sir. 

Q.  Would  you  describe  the  physical  signs  that 
developed  later  to  the  jury? 
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A.  Bleeding  was  quite  profuse.  In  fact,  she  got 
acute  retention  of  urine  where  she  could  not  urinate 
herself  and  had  to  be  eatheterized,  and  with  each 
catheterization,  it  was  almost  pure  blood.  There 
developed  on  the  fourth  or  fifth  day  in  the  abdomen 
a  mass  extending  on  the  right  side  from  the  lower 
kidney  region  down  to  the  top  of  the  pubic  bone, 
very  hard  and  firm,  not  only  being  able  to  feel  it, 
but  you  could  see  it,  which,  in  my  opinion,  was 
what  we  call  a  retroperitoneal  hemorrhage,  or 
bleeding  outside  of  the  peritoneum,  outside  of  the 
bowels,  which  came  from  the  kidneys.  [45] 

Q.     How  long  did  the  condition  exist.  Doctor? 

A.  Practically  three  months  while  she  was  in  the 
hospital,  and  there  has  been  evidence  of  bleeding 
from  that  time  on  and  off  from  that  time  to  the 
present. 

Q.  Doctor,  did  the  tumor  or  mass  which  you 
have  described  eventually  absorb?  A.     Yes. 

Q.  That  was  a  physical  manifestation  of  the 
bleeding  in  the  kidney? 

A.     And  from  the  outside  of  the  kidney,  yes. 

Q.  Yes.  Doctor,  how  would  you  describe  the 
injury  to  the  kidney? 

A.  I  have  come  to  the  conclusion  that  Mrs.  Har- 
rington suffered  a  ruptured  kidney  at  the  time  of 
the  ac^'ident. 

Q.  Has  that  condition  persisted  from  that  time 
until  the  present  time?  A.     Yes,  it  has. 

Q.     From   your  treatment   of  the   patient,   Mrs. 
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Harrington,  were  you  acquainted  with  her  j)hysical 

condition  ])rior  to  the  time  of  her  injury? 

A.     Yes,  sir,  I  was. 

Q.  State  whether  or  not  that  condition  or  any 
condition  similar  to  that  existed  before  you  saw  her 
on  the  27tli  day  of  August,  1947? 

A.     No,  not  to  my  knowledge,  it  didn't.  [46] 

Q.  What  would  you  say  relative  to  Mrs.  Har- 
rington's physical  condition  before  this  accident? 

A.  I  would  say  it  was  average  or  normal  with 
the  exception  of  a  few  colds  or  things  the  average 
person  w'ill  have. 

Q.  As  you  were  treating  or  administering  to 
Mrs.  Harrington  in  the  hospital,  Doctor,  what  was 
her  condition  with  reference  to  consciousness  after 
the  first  day  or  two  she  was  in  the  hosptial? 

A.  I  would  say  after  about  the  fifth  day — her 
condition  grew  steadily  worse.  After  about  the  fifth 
day  she  got  semi-conscious  and  irrational,  and  in 
fact  went  into  complete  unconsciousness  and  which 
lasted  over  a  period  of  72  hours,  and  that  condition 
of  semi-consciousness  and  being  irrational  persisted 
over  a  period  of  12  or  14  days. 

Q.  Was  it  necessary  to  prescribe  trained  nurses 
for  her  attendance?  A.     Yes,  sir. 

Q.  How  long  was  it  ne-cessary  that  they  be  em- 
ployed. Doctor? 

A.  I  don't  know  definitely,  but  as  I  recall,  it 
seems  to  me  almost  the  entire  time  she  was  in  the 
hospital. 
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Q.  With  respect  to  an  injury  of  that  nature,  is 
that  accompanied  by  pain  ? 

A.     Very  much  so  as  a  rule,  yes. 

Q.  Was  it  necessary,  Doctor,  in  your  treatment 
of  the  patient  to  administer  intravenous  injections? 

A.  Yes,  she  had  numerous  intravenous  injections 
of  salines  and  glucose  and  a  number  of  intravenous 
injections  of  plasma  to  replace  the  lost  blood,  blood 
plasma. 

Q.  How  long  did  that  treatment  continue,  doc- 
tor? A.     Practically  two  months. 

Q.  Would  you  say  that  the  patient  was  in  shock 
for  any  period? 

A.  Yes,  I  would.  I  would  say  she  was  practically 
in  shock  for  a  month,  30  days,  approximately. 

Q.  In  your  diagnosis,  what  administrations  did 
you  recommend  for  the  relief  of  pain.  Doctor? 

A.  Well,  just  the  ordinary  remedies,  opiates, 
morphine,  codeine. 

Q.  How  often  would  you  say  you  visited  her  in 
the  hospital  from  the  27th  day  of  August  to  the 
27th  day  of  November,  1947? 

A.  I  saw  her  several  times  a  day  for  the  first 
four  to  six  weeks,  and  then  every  day  after  that 
at  least. 

Q.  Was  there  any  surgical  repair  indicated  from 
the  injury? 

A.  In  Mrs.  Harrington's  case,  no.  So  far  as 
surgery,  I  deemed  it  out  of  the  question  due  to  her 
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physical  condition,  her  age.    I  would  consider  it  a 

case  of  had  jndoinent  to  use  any  surgery. 

Q.     In  a  younger  person,  Doctor,  it  would  have 
heen  indicated? 

A.     It  might  have  heen,  yes,  possihly  removal  of 
the  kidney. 

Q.     Doctor,  did  you  make  a  suhsequent  examina- 
tion on  yesterday  of  the  kidney  ?  [48] 

A.     Yes,  sir,  I  did. 

Q.     Did  you  find  any  complications  which  have 
arisen? 

A.     I  found  calcification  in  the  pehds  of  the  right 
kidney  on  X-ray. 

Q.     Do  you  have  the  X-ray  with  you.  Doctor? 

A.     Yes,  sir. 

Q.     Doctor,  handing  you  Plaintiff's  Exhibit  No. 
1  for  identification,  I  will  ask  you  what  that  is? 

A.     That  is  an  X-ray  of  the  kidney  region  of 
Mrs.  Mary  Harrington. 

Q.     Was  that  made  under  your  direction? 

A.     Yes,  sir. 

Q.     By  whom?  A.     Dr.  Joe  Kane. 

Q.     You  were  present  at  the  time  the  examination 
was  made  and  X-ray  taken?  A.  ,  Yes,  sir. 

Q.     Doctor,  when  was  that  taken? 

A.     Yesterday  afternoon. 

Q.     At  your  offices  in  the  Lewisohn  Building? 

A.     Yes,  sir. 

Mr.   McCaffery,   Jr.:     We   will   offer   Plaintiff's 
Exhibit  1  for  identification  in  evidence. 
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Mr.  Pauly:     No  objection. 

Court:  Ver}^  well,  it  is  admitted  without  ob- 
jection. [49] 

(At  this  point,  Plaintiff's  Exhibit  1,  being 
X-ray  picture  of  the  kidney  region  of  the  plain- 
tiff, Mary  Ann  Harrington,  was  admitted  in 
evidence  without  objection.  The  same  will  be 
certified  by  the  Clerk  of  this  Court  to  the  Court 
of  Appeals.) 

Q.  Doctor,  from  your  X-ray  examination,  what 
complication  did  you  find  that  had  resulted  from 
this  injury? 

A.  Calcification  filling  the  pelvis  of  the  right 
kidney. 

Q.  Could  you  explain,  Doctor,  for  the  benefit  of 
counsel  and  the  jury  how  this  calcification  could 
arise  from  the  injury? 

A.  Well,  in  case  of  hemorrhage  of  that  type, 
there  is  no  doubt,  and  which  we  see  frequently 
happen  in  hemorrhages  of  this  type,  this  certain 
amount  of  blood  left  in  the  pelvis  of  that  kidney 
formed  what  we  call  an  organized  clot.  It  didn't 
absorb.  Day  by  day  it  kept  getting  harder  and 
harder,  until  what  we  call  calcification,  or  commonly 
known  as  a  stone,  developed. 

Q.  Doctor,  would  you  explain  to  the  jury  the  re- 
lation which  the  kidney  has  through  the  pelvis  tube 
to  the  bladder? 

A.     Well,  it  is  hard  to  explain.     The  kidnev  it- 


64  CM. St. PAP.  Railroad  Co.,  Etc. 

(T(»stiiiioiiy  of  P.  E.  Kjine.) 

solf,  the  solid  substance  of  the  kidney  is  a  special- 
ized organ,  the  primary  function  of  which  is  to  re- 
move waste  products  from  the  blood  that  circulates 
in  and  through  the  kidney.  The  kidney  is  made  up 
of  pyramids,  shaped  like  what  we  call  pyramids, 
where  blood  flows  through  and  waste  products  are 
extracted ;  and  the  pelvis  of  the  kidney,  as  we  speak 
of  it,  is  a  sac  on  the  [50]  side  of  the  kidney  that 
collects  urine  after  it  is  extracted  from  the  blood; 
and  from  the  pelvis  in  the  kidney,  there  is  a  small 
tube  about  the  diameter  of  an  ordinar}^  match  that 
I'uns  from  the  kidney  to  the  urinary  bladder  down 
under  the  pubes  that  takes  the  urine  to  the  bladder. 
The  pelvis  of  the  kidney  is  sort  of  a  primary  reser- 
voir in  the  kidney  itself  for  the  collection  of  urine. 

Q.  Then,  the  urine  would  pass  from  the  kidney 
into  the  pelvis  sac  and  then  into  the  bladder? 

A.     Down  the  tube  into  the  bladder,  yes. 

Q.  When  the  kidney  is  obstructed  in  the  manner 
in  which  you  have  described  Mrs.  Harrington's  in- 
jury, does  that  make  elimination  very  painful? 

A.  As  a  rule,  yes,  and  in  her  case,  I  believe  a 
certain  amount  of  blockage  existed  in  that  tube, 
too. 

Q.  Would  you  say,  Doctor,  that  Mrs.  Harrington 
had  suffered  a  considerable  amount  of  pain  from 
her  condition?  A.     Very  much  so,  yes. 

Q.  Doctor,  did  you  make  any  diagnosis  of  head- 
aches or  pain  in  the  head? 

A.     Yes,  she  did  complain  quite  severely  of  head- 
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aches,  and  it  was  a  week  or  ten  days  after  she  was 
admitted  to  the  hospital  there  was  a  visible  swelling 
on  the  side  of  the  face  here  (indicating),  appar- 
ently due  to  striking  it,  I  presume. 

Q.  Doctor,  would  you  describe  that  as  a  swelling 
of  the  parotid  [51]  gland  ? 

A.     Yes,  parotid  gland,  yes. 

Q.  When  Mrs.  Harrington  was  released  from  the 
hospital  on  the  27th  day  of  November,  1947,  Doc- 
tor was  she  dismissed  as  cured?  A.     No. 

Q.  What  recommendations  did  you  have  for  her 
care  at  home? 

A.  Absolute  bed  rest  as  she  was  having  in  the 
hospital.  In  fact,  the  pain  in  her  back  was  so  se- 
vere she  could  not  help  herself.  She  had  to  stay 
in  bed. 

Q.  Would  you  say  her  physical  condition,  Doc- 
tor, had  been  impaired  considerably  because  of  her 
confinement  to  bed  for  that  period? 

A.     Yes,  I  would. 

Q.     Had  she  lost  considerable  weight? 

A.     Yes. 

Q.     Nourishment  was  provided  how,  Doctor? 

A.  In  the  hospital  most  of  it  was  intravenous. 
We  relied  most  on  glucose,  salines  and  plasma.  For 
a  long  time  she  was  unable  to  tolerate  solid  foods 
at  all,  lived  mostly  on  liquids. 

Q.  Did  you  visit  Mrs.  Harrington  when  she  was 
confined  at  home  ?  A.     Yes,  sir. 

Q.  Do  you  recall  how  long  a  period  of  time  those 
visits  were  indicated  ?  [52] 
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A.  I  visited  her  at  home  from  thv  time  she  went 
home  up  to  April. 

Q.  Would  you  say  you  visited  her  once  a  week, 
once  a  day,  or  what? 

A.  A  couple  of  times  a  week  or  better,  sometimes 
three. 

Q.  That  would  be  in  the  latter  part  of  1947  and 
early  part  of  1948,  up  to  the  month  of  April? 

A.     Yes. 

Q.  In  the  month  of  April,  did  anything-  occur 
which  required  her  removal  to  the  hospital? 

A.  Yes,  she  had  another,  as  we  call  it,  accute 
suppi'ession  of  urine.  She  couldn't  urinate.  What 
we  were  able  to  eatheterize,  we  found  blood  again, 
quite  profuse.  At  that  time,  she  comi3lained  of  se- 
vere headaches  and  nausea  and  vomiting,  and  I  sent 
her  back  into  the  hospital.  She  was  there,  I  ])e- 
lieve,  three  or  four  days  when  she  complained  of 
this  terrific  pain  in  her  head  and  again  lapsed  into 
unconsciousness  and  was  irrational.  At  that  time 
there  was  a  diagnosis  made  of  a  j^yelitis,  which  is 
an  infection  present  in  the  pelvis  of  the  kidney,  and 
also  she  had  at  that  time  a  cerebral  embolus,  a  clot 
in  the  brain. 

Q.  That  condition  which  was  found  to  exist  in 
April,  1948,  Doctor,  could  you  say  that  was  directly 
caused  by  the  injury  which  she  had  received  the  27th 
of  August,  1947? 

A.     In  my  opinion  it  was,  yes. 

Q.     AVliat  was  the  physical  effect  of  the  embolus? 
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A.  She  was  semi-conscious  for  several  days  and 
unable  to  help  herself  at  all. 

Q.  Did  the  embolus  manifest  itself  in  the  limbs 
in  any  way,  Doctor? 

A.  The  arms,  one  arm,  I  believe  the  right  arm, 
and  the  right  side  of  the  face. 

Q.     Did  the  embolus  dissolve  subsequently? 

A.     Apparently  so,  yes. 

Q.  For  the  benefit  of  the  jury,  Doctor,  would  you 
describe  what  an  embolus  is? 

A.  It  is  a  clot  of  blood.  Frequently  it  might  be 
vegetation  off  the  heart.  It  gets  loose  in  the  blood 
stream  and  lodges  some  place  where  it  is  too  small 
to  intervene  through  the  vessel  and  it  cuts  off  the 
supply  to  that  particular  part  of  the  body. 

Q.  Where  an  infection  is  present  in  a  part  of 
the  body,  Doctor,  such  as  the  pelvis  sac,  would  that 
indicate  that  the  foreign  material  had  probably 
come  from  the  situs  of  the  infection? 

A.     We  presume  that,  yes. 

Q.  Doctor,  from  your  diagnosis  made  on  the 
27th  day  of  August,  1947,  and  subsequently,  would 
you  say  that  her  injuries  could  have  been  sustained 
from  the  fall  which  she  described  having  had  in  the 
Milwaukee  train? 

A.     Yes,  I  took  that  as  the  cause  of  it,  yes.  [54] 

Q.  Doctor,  I  believe  you  have  stated  that  Mrs. 
Harrington  was  confined  in  the  hospital  for  approxi- 
mately 17  days  in  April,  1948?  A..    Yes. 

Q.     When  she  was  discharged  in  April,  1948,  what 
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was  hor  condition  witli  relation  to  being   in  good 

health,  or  what  was  her  condition,  Doctor? 

A.  No,  she  was  still  confined  to  bed  at  home 
after  that. 

Q.  From  your  professional  care  of  the  patient, 
Doctor,  state  what  yon  think  her  condition  was  from 
the  27th  of  August,  1947,  to  the  month  of  June, 
1948,  after  she  went  home  from  the  hospital,  with 
particular  reference  to  whether  or  not  she  was  bed- 
ridden and  incapable  of  self  care. 

A.     She  was,  yes. 

Q.  Can  you  describe,  Doctor,  at  what  time  in 
your  treatment  of  the  patient,  from  the  date  of  the 
injury  on  the  27th  day  of  August,  when  you  first 
saw  her,  to  the  present  time,  as  to  whether  or  not 
she  has  returned  to  a  state  of  health? 

A.  She  has  improved.  I  wouldn't  consider  her 
back  to  normal  health  yet,  no. 

Q.  When  was  the  first  time.  Doctor,  she  was  able 
to  get  about  with  any  aid  of  any  crutch  or  cane  or 
other  aid? 

A.  I  don't  believe  she  is  getting  along  without  a 
cane  as  yet  that  I  know  of. 

Q.  I  had  meant.  Doctor,  to  direct  your  attention 
to  the  first  [55]  time  she  was  able  to  even  get  about 
with  a  cane? 

A.  I  don't  recall  the  exact  date;  I  wouldn!t  be 
able  to  state  that. 

Q.  It  would  be  sometime  after  her  second  visit 
to  the  hosi)ital?  A.     Long  after  that,  yes. 
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Q.  Have  you  had  occasion,  Doctor,  to  visit  Mrs. 
Harrington  since  she  was  released  from  the  hospital 
in  April,  1948?  A.     Oh,  yes. 

Q.  On  how  many  occasions,  would  you  say,  by 
the  day  or  week  or  month,  have  you  visited  her  since 
that  time? 

A.     Probably  three  or  four  times  a  month. 

Q.  Have  you  been  called  to  the  home  of  Mrs. 
Harrington,  recently,  with  a  setback  that  she  had, 
Doctor?  A.     Yes,  on  two  occasions. 

Q.  Are  you  of  the  opinion  at  this  time  that  she 
has  recovered  from  her  injuries? 

A.  No,  I  am  not,  I  don't  think  she  has  fully 
recovered  yet. 

Q.  Doctor,  did  you  send  a  bill  to  the  plaintiff  for 
your  services?  A.     No,  I  didn't. 

Q.  Would  you  state  what  your  bill  is  at  the  pres- 
ent time  for  services  rendered  to  Mrs.  Harrington 
during  her  illness? 

A.     I  think  I  said  sometime  ago  it  is  $1,500. 

Q.  Would  you  say  that  the  siun  of  $1,500  would 
be  a  reasonable  [56]  sum  for  the  services  which  you 
had  rendered  to  Mrs.  Harrington  over  the  past  two 
years,  as  rendered  in  Silver  Bow  County,  Montana? 

A.     I  think  so,  yes. 

Q.  Do  you  believe  at  this  time  your  services  are 
at  an  end?  A.     Do  I  what? 

Q.  Do  you  believe  at  this  time  your  services  have 
been  completed?  A.     No,  I  don't. 

Q.    You  think  she  will  require  care  in  the  future  ? 
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A.  She  has  up  to  the  present  time,  and  that  is 
what  I  am  basing"  my  future  judgment  on. 

Q.  Doctor,  I  had  forgotten  to  ask  you  whether 
or  not  your  bill  has  been  paid?  A.     No. 

Q.  Doctor,  I  recall  you  stating  that  when  you 
first  treated  Mrs.  Harrington  in  the  hospital,  at  one 
time  in  the  first  five  or  10  days,  she  experienced 
some  paralysis  of  both  limbs'?  A.     Yes. 

Q.  Did  that  persist  for  any  length  of  time,  Doc- 
tor? 

A.     As  I  recall,  no.   Several  days,  I  would  say. 

Q.  What  did  that  condition  indicate  with  respect 
to  injury? 

A.     I  diagnosed  it  traumatic  neurosis  of  both  legs. 

Q.  Explain  the  condition  of  traumatic  neurosis 
to  the  jury,  Doctor,  how  would  you  say  it  in  common 
ordinary  street  language?  [57] 

A.  Well,  "traumatic'',  being  due  to  external  vio- 
lence or  an  injury;  and  ''neurosis",  an  inflammation 
of  the  nerve  duo  to  the  trauma,  and  it  ap})arently 
affected  the  sciatic  nerves  of  both  legs  from  the  back 
down  the  leg. 

Q.  That  is  an  effect  which  occasionally  is  experi- 
enced where  an  injury  has  been  received,  or  a  blow? 

A.     Yes. 

Q.  Do  you  recall,  Doctor,  the  length  of  time  that 
that  persisted? 

A.  Not  exactly.  I  think  several  days  she  com- 
plained. 

Q.     Is  that  considered  painful? 
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A.  In  her  particular  case,  the  legs,  not  so  much 
painful  as  loss  of  use  of  them. 

Mr.  McCaffery,  Jr. :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Pauly: 

Q.  Doctor  Kane,  I  take  it  from  your  testimony 
that  your  diagnosis  of  her  principal  injury  was  a 
rupture  of  the  kidney,  is  that  correct '? 

A.     Yes,  sir. 

Q.  Will  you  explain  to  us  just  what  constitutes 
a  ruptured  kidney? 

A.  It  is  a  tearing  of  tJie  capsule  of  the  kidney, 
that  is,  the  covering  of  it,  and  to  some  extent  the 
kidney  itself,  the  kidney  [58]  substance. 

Q.  A  rupture  could  be  a  breakage  or  disturbance 
of  any  kind  in  any  part  of  the  tissue  making  up  the 
kidney,  could  it  not,  or  of  the  blood  supply  of  the 
kidney,  could  it  not? 

A.  Well,  I  wouldn't  say  blood  supply  to  the 
kidney,  no. 

Q.     Or  of  the  blood  vessels  in  the  kidney? 

A.     In  the  kidney,  yes. 

Q.  Any  kind  of  a  leakage  or  bruising  to  the 
kidney  or  to  the  blood  system  of  the  kidney,  would 
constitute,  in  your  language,  a  rupture  of  the  kid- 
ney, wouldn't  it?  A.     Yes,  sir. 

Q.  The  rupture  might  consist  of  simply  a  break- 
age of  one  blood  vessel,  might  it  not? 

A.     It  might,  yes. 
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Q.  It  might  be  more  extensive  than  that,  it  might 
involve  the  tissue  of  the  kidney  itself? 

A.     Yes,  sir. 

Q.  Do  you  have  any  opinion  yourself  as  to  what 
specifically  may  have  been  involved  here  in  this 
particular  case? 

A.     I  don't  understand,  sir. 

Q.  Do  you  have  any  opinion  yourself  as  to  what 
specifically  was  involved  in  this  particular  case? 

A.  Yes,  I  have.  It  seems  to  me,  in  my  opinion, 
it  must  Have  been  a  rupture  of  the  perinephrium  or 
functioning'  part  of  the  kidney.  [59] 

Q.     How  do  you  determine  that? 

A.  From  the  extravasation  of  blood  and  urine 
she  had  and  the  blood  and  tumor  she  had  in  the 
abdomen,  the  blood  in  the  urine  in  large  amounts 
are  two  ways. 

Q.  Both  conditions  could  equally,  or  at  least 
could  result  equally  as  well,  could  they  not.  Doctor, 
from  simply  a  rupture  of  the  blood  system  in  the 
kidney  ? 

A.  Yes,  but  it  would  have  to  have,  as  we  call 
leak  out  of  the  kidney,  extravasation,  in  order  to 
get  this  mass.  That  would  have  to  be  outside  of  the 
kidney  itself. 

Q.  That  would  indicate  some  puncture,  some 
leak,  that  would  permit  a  blood  mass  to  form  here 
outside  ?  A.     Yes. 

Q.  The  rupture,  then,  as  I  understand  it,  would 
still  V)e  a  case  of  a  loss  of  some  blood  of  the  kidney, 
which  formed  a  growth  or  mass  outside? 
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A.  Coming  from  inside  the  kidney  to  the  outside 
tissues,  yes. 

Q.  An  X-ray  is  of  no  help  to  you  in  diagnosing 
that  condition  is  it,  Doctor? 

A.  Not  at  that  time  particularly  it  wouldn't  be, 
no.  That  is  the  X-ray  itself.  I  might  qualify  that 
by  saying  a  cystoscopic  examination  with  X-ray 
would  have  shown  it. 

Q.     Did  you  make  such  examination? 

A.  No,  it  was  an  acute  condition,  and  it  is  to  be 
avoided  if  it  can,  and  it  wasn't  done  for  that  reason, 
and  secondly,  she  [60]  was  in  such  shock,  I  deemed 
it  unwise  to  ]out  her  to  that  examination. 

Q.     Particularly  a  person  of  that  age? 

A.     Yes,  sir. 

Q.  Your  diagnosis  was  based  on  such  inferences 
as  you  might  be  able  to  draw  from  other  signs? 

A.     Symptoms. 

Q.  And  simply  represents  your  opinion  as  to 
what  the  condition  is?  A.     Yes,  sir. 

Q.  That  is  not  a  matter  that  you  or  any  doctor 
could  assume  to  speak  positively  and  with  finality 
and  without  admission  of  some  error? 

A.  From  what  Mrs.  Harrington's  present  condi- 
tion was  and  what  it  turned  out  to  be  afterwards,  I 
would  say  yes,  I  could. 

Q.  As  to  the  extent  of  the  rupture,  that  sort  of 
thing,  however,  doctors  might  disagree? 

A.     Yes,  that  is  true,  the  extent  of  it. 

Q.  That  would  be  largely  a  matter  of  your  opin- 
ion of  it? 
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A.  If  I  understand  what  you  mean  right,  you 
mean  the  extent  the  kidney  might  have  been  torn  % 

Q.     Yes. 

A.  No,  I  don't  know  how  that  could  be  deter- 
mined unless  you  opened  it  up  and  looked  at  it, 
there  would  be  no  way  of  doing  it. 

Q.  Did  I  understand  you,  in  referring  to  the 
})elvis,  you  are  [61]  speaking  of  the  pelvis  of  the 
kidney  and  not  the  pelvis  bone  that  most  of  us 
think  of  if  we  have  ever  heard  of  it? 

A.  No,  they  are  two  different  structures.  The 
semi-reservoir  of  the  kidney  is  known  as  the  pelvis 
of  the  kidney.   It  isn't  bone,  it  is  tissue. 

Q.     No  injury  to  the  pelvis  bone? 

A.     No,  sir,  none  we  could  determine. 

Q.  Did  you  take  any  X-rays  of  Mrs.  Harrington 
at  the  time  of  your  earliest  examination? 

A.  Yes,  X-rays  were  taken  of  the  whole  spinal 
column  and  the  whole  pelvic  region. 

Q.  That  for  the  reason,  as  I  recall  you  explained, 
you  thought  there  might  be  some  injury  to  her  back? 

A.  A  spine  or  spinal  cord  fractures  particularly 
we  were  looking  for. 

Q.     Fracture  of  some  bones,  perhaps? 

A.     Yes. 

Q.    What  was  the  result  of  those  X-rays,  Doctor? 

A.     Negative  as  regards  fractures,  no  fractures. 

Q.     No  fractures  of  any  bones  at  all  ? 

A.     No. 
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Q.  So  that  is  not  involved  in  Mrs.  Harrington's 
case?  A.     No. 

Q.  The  blood  in  the  urine  that  you  referred  to, 
Doctor,  I  take  it,  was  simply  part  of  the  elimination 
of  the  blood  which  [62]  escaped  from  the  same  rup- 
ture, is  that  true?  A.     Yes. 

Q.  Some  may  have  passed  through  her  system 
with  urine  and  the  other  collected  within  her  abdo- 
men as  })art  of  the  blood  clot?  A.     Yes. 

Q.  I  understood  you  to  say  that  the  blood  clot 
had  not  been  fully  absorbed? 

A.  In  the  abdomen,  yes;  in  the  pelvis  of  the 
kidney,  I  would  say  no,  it  was  not. 

Q.  In  that  sac  that  is  attached  to  the  kidney,  it 
is  not  fully  absorbed?  A.     Yes. 

Q.  But  so  far  as  the  portion  that  previously 
existed  in  the  abdomen,  that  has  been  absorbed? 

A.     Yes. 

Q.  That  clot,  as  I  understand  it,  is  now  a  small 
stone  ? 

A.  Yes,  as  I  explained,  the  clot  becomes  what 
we  call  organized.  Then,  in  the  kidney  particularly, 
waste  products  such  as  urates,  phosphates,  solids, 
are  embodied  in  the  normal  urine,  and  they  impreg- 
nate the  clot  and  it  becomes  what  we  call  calcified 
and  turns  into  stone. 

Q.  It  isn't  at  all  uncommon  to  find  kidney  stones, 
is  it.  Doctor?  A.     No.  [63] 

Q.  This  is  the  kind  of  kidney  stone  generally 
referred  to  as  a  kidney  stone,  is  it  not? 
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A.     Yes,  sir. 

Q.  Stones  sometimes  occur  without  any  history 
of  injury  as  you  have  in  this  case? 

A.  In  tliis  particular  case,  the  original  plates 
didn't  show  it.  It  has  occurred  since  the  first  plates 
were  taken. 

Q.     It  wasn't  present  in  the  first  pictures? 

A.    No. 

Q.     Is  it  present  now  ?  A.     Yes. 

Q.  Kidney  stones  do  result,  however,  from  func- 
tions in  a  person's  body  without  the  necessity  of 
having  any  injury  or  rupture  such  as  involved  in 
this  case?  A.     Yes,  sir,  that  is  true. 

Q.  In  this  particular  case,  then.  Doctor,  there  is 
no  way  you  can  determine  definitely  that  this  par- 
ticular stone  you  found  here  recently  is  necessarily 
connected  with  any  blood  clot  occasioned  at  the  time 
of  this  injury? 

A.  I  am  basing  my  opinion  on  the  fact  that  the 
stone  wasn't  there  previous  to  the  injury  or  imme- 
diately afterwards.  It  is  considerable  size  now,  and 
the  fact  she  had  a  hemorrhage  there  would  lead  me 
to  believe  it  is  an  organized  clot  that  became  cal- 
cified. 

Q.  However,  it  would  be  possible  for  that  stone 
to  come  from  [64]  ordinary  solids  in  the  waste  mat- 
ter of  the  kidney  without  in  any  way  being  connected 
with  the  blood  clot,  is  that  true,  Doctor? 

A.     I  suppose  it  would  be  possible. 

Q.     In  your  case  you  associate  it  with  the  injury 
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l^rimarily  since  it  has  developed  since  the  accident? 

A.     And  since  there  was  bleeding  there,  yes. 

Q.  But  it  is  not  im])ossible,  of  course,  for  it  to 
have  occurred  wholly  independent  of  and  without 
any  connection  to  the  injury  involved  in  this  case? 

A.     It  is  possible. 

Q.  So  far  as  that  little  stone  is  concerned,  does 
it  interfere  with  the  functioning  of  the  kidney? 

A.  Yes,  this  is  large  enough  I  presume  it  would, 
yes. 

Q.     In  what  way? 

A.  I  think  it  is  beginning  to  impinge  upon  the 
kidney  substance  itself;  it  is  large  enough  to  do  it. 
It  is  certainly  filling  up  the  pelvis  of  that  kidney 
to  the  extent  it  doesn't  hold  the  amount  of  urine  it 
should. 
.    Q.     Purely  a  mechanical  obstruction?  . 

A.     Yes. 

Q.  It  would  be  comparable,  would  it  not,  to  hav- 
ing a  rock  in  a  bottle,  preventing  it,  in  the  first 
place,  from  holding  as  much  fluid  as  it  would  with- 
out the  rock,  and  in  the  second  place,  it  might 
interfere  with  the  flow  of  water  out  of  the  bottle? 

A.    Yes. 

Q.  It  is  the  only  effect  the  kidney  stone  would 
have  in  this  case? 

A.  It  might  cause  some  pain,  some  distress, 
which  they  usually  do. 

Q.  In  that  condition,  a  kidney  stone  of  this  size 
is  not  at  all  uncommon  in  elderly  people,  is  it? 

A.     I  would  certainly  say  they  wouldn't  be  com- 
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mon  in  elderly  people.    I  haven't  seen  too  many  of 

them. 

Q.     It  isn't  average,  it  isn't  normal? 

A.     No,  not  normal. 

Q.     But  many  people  do  have  kidney  stones? 

A.    Yes. 

Q.  And  that  doesn't  interfere  with  ordinary  ac- 
tivity? A.     Of  the  kidney? 

Q.     Yes. 

A.  Yes,  it  would.  That  kidney  doesn't  function 
as  well  as  the  other  one. 

Q.     People  do  get  along  all  right  with  stones? 

A.     Yes. 

Q.  There  is  no  treatment  that  can  be  given  to 
stones? 

A.     Surgical  removal  is  the  treatment. 

Q.     That  is  the  only  treatment?  A.     Yes. 

Q.  In  this  case,  no  surgery  was  advisable  because 
of  her  age?  [66]  A.     No,  sir,  that  is  true. 

Q.  Now,  Doctor,  accepting  your  judgment  as  to 
the  kind  of  injury  that  had  occurred  to  her  kidney, 
bearing  in  mind  Mrs.  Harrington's  general  condi- 
tion as  you  knew  it  before  and  the  state  of  her  age 
and  all,  that  sort  of  injury  would  not  be  at  all  un- 
expected to  you  as  a  Doctor  from  any  ordinary  fall, 
isn't  that  true? 

A.  That  it  wouldn't  be  miexpected  from  an  ordi- 
nary fall? 

Q.     Yes.  A.     Yes,  it  would. 

Q.    Well,  Doctor,  of  course,  everyone  recognizes 
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that  a  fall,  any  kind  of  a  fall,  by  an  older  person  is 
a  more  hazardous  matter  than  a  fall  by  a  younger 
person,  isn't  that  true'?  A.     True. 

Q.  It  is  true,  is  it  not,  Doctor,  that  that  is  be- 
cause of  the  fact  that  they  are  more  subject  to 
injury,  are  they  not? 

A.  Yes,  I  would  say  that  their  tolerance  for 
injury  probably  is  low.  You  might  put  it  that  way. 

Q.  Of  course,  the  principal  fear  that  most  people 
have  to  a  fall,  or  elderly  people  falling,  is  danger 
of  breaking  bones  ?  A.     Yes. 

Q.  But  any  fall  of  a  person  of  her  age  could 
i-esult  in  the  bruising  of  tissue  in  the  surface  and 
interior,  could  it  not?  A.     Yes. 

Q.  That  is  actually  what  happened  here,  was  a 
bruising  of  the  [67]  tissue  of  the  kidney? 

A.  No,  it  was  a  tearing  of  it  more  than  a  bruis- 
ing, a  rupturing. 

Q.  That  would  not  be  a  surprising  consequence 
of  a  fall? 

A.  It  would  be  to  me,  yes,  because  we  don't  see 
ruptured  kidneys  very  often  from  any  type  of 
injury. 

Q.  In  this  case,  you  believe  it  resulted  from  the 
fall?  A.     Yes. 

Court :  Then,  the  fall  was  more  than  just  an 
ordinary  fall? 

A.  In  my  opinion,  it  would  ])e.  Judge,  yes.  I 
would  consider  for  a  ruptured  kidney,  it  w^ould  have 
to  have  V)een  a  severe  fall. 
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Q.  Well,  Doctor,  it  might  also  reflect  what  sort 
of  object  she  miiiht  have  struck  in  the  process  of 
falling,  too,  isn't  that  true? 

A.  I  don't  know  in  Mrs.  Harrington's  case  that 
I  could  answer  that  question.  In  my  mind,  I  doubt 
very  much  if  that  kidney  were  struck.  It  may  have 
been.  I  can't  prove  or  disprove  that,  only  from  the 
history,  and,  as  in  all  accident  cases,  the  patient  w^as 
very  vague.  All  we  know,  she  hit  with  force  that 
hurt  her  back  considerably.  Whether  she  struck 
the  kidney  proper,  or  whether  it  was  due  to  just 
the  force  of  striking  on  her  back  that  ruptured  the 
kidney,  I  am  unable  to  state.  I  would  say  it  was  a 
severe  fall  that  did  it.  I  would  say  it  would  have 
to  be  a  severe  fall  to  rupture  a  kidney.  [68] 

Q.  A  severe  fall,  or  j^robably  striking  some  ob- 
ject in  the  process  of  falling? 

A.     Or  a  severe  blow  in  that  region. 

Q.     Or  a  combination  of  both  %  A.     Yes. 

Q.  Her  recovery  from  the  time  you  first  dis- 
missed her  from  the  hospital  around  Thanksgiving 
of  1947,  until  her  return  in  April,  1948,  was  gener- 
ally satisfactory  to  you,  was  it  not,  Doctor? 

A.  No,  I  would  say  that  her  recovery  was  any- 
thing but  pleasing  to  me.  She  was  in  bed,  was  in 
bed  all  that  time.  She  had  frequent  upsets  of  the 
stomach,  and  frequent  kick-ups  in  the  urinary  sys- 
tem, pain  on  urination,  blood  in  the  urine.  There 
was  some  of  that.  It  was  good  one  day,  bad  the  next. 
Progress  wasn't  satisfactory  at  all. 
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Q.  Of  course,  in  a  person  of  her  age,  you  would 
expect  the  recovery  would  be  slower  ?  A.     Yes. 

Q.  What  was  the  reason  primarily  for  her  return 
to  the  hospital  in  April,  1948? 

A.  The  primary  reason  w^as  she  was  passing 
large  amounts  of  blood  in  the  urine,  vomiting,  not 
being  able  to  retain  any  solids  or  liquids  whatever, 
headaches,  pain  in  the  back  which  she  was  complain- 
ing of  having.  I  was  more  concerned  with  her 
imtritional  welfare,  that  is,  w^here  she  was  vomiting, 
not  [69]  retaining  liquids  and  losing  large  amounts 
of  blood. 

Q.  What  about  the  cerebral  embolus  you  stated 
she  had? 

A.  She  had  that  three  or  four  days  after,  in  the 
hospital. 

Q.  An  embolus  you  described  as  being  a  stop- 
page of  the  blood  supply? 

A.  It  is  a  clot  in  the  artery  to  some  particular 
part  of  the  body,  brain,  lung,  finger.  It  is (inter- 
rupted). 

Q.    A  mechanical  obstruction?  A.     Yes. 

Q.  And  again,  what  might  be  the  source  of  that 
obstruction  is  merely  a  matter  of  opinion,  is  it  not? 

A.  We  base  that  on  the  tissue  injured,  where 
very  frequently  is  found  the  embolus  site,  for  in- 
stance a  varicose  vein  or  a  bruise  on  the  arm.  This 
particular  case,  I  took  it  it  was  from  the  kidney. 

Q.     Because  of  the  injury  to  the  kidney? 

A.     Yes,  and  the  blood  in  the  urine. 
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Q.  Tliat  sort  of  cerebral  condition  can  also  result 
from  a  constriction  in  the  blood  vessel  itself  with- 
out any  foreign  object  stopping  it? 

A.  Not  in  the  brain,  I  doubt  that  very  much.  We 
have  a  condition,  which  is  open  to  argument,  in  the 
lieai-t,  or  what  they  call  coronary  thrombosis  where 
there  may  be  and  can  be  a  constriction  of  the  cor- 
onary vessels  in  the  heart  that  would  give  the  same 
symptoms  as  a  clot,  but  in  the  brain  that  would  not 
be  [70]  true.  You  have  not  the  muscular  structures 
present  in  the  brain  that  you  do  in  the  other,  the 
body  of  the  heai*t. 

Q.  You  do  have  cases  of  stoppages  of  blood  in 
the  brain  such  as  this  where  there  is  no  accompany- 
ing case  of  injured  organs  involved? 

A.  We  frequently  get  them  from  what  I  term 
vegetation  clots  from  the  heart,  what  is  commonly 
known  as  leakage  of  the  heart.  They  sometimes  will 
let  go  and  get  in  the  blood  stream  of  the  head,  brain 
and  heart  too. 

Q.  Is  that  sort  of  condition,  Doctor,  the  same  as 
that  what  we  generally  refer  to  as  a  stroke? 

A.  Yes,  with  the  exception  of  the  explanation  of 
the  mechanics  of  it.  A  stroke,  primarily,  in  nine 
cases  out  of  ten,  is  due  to  a  rupture  of  the  1)1  ood 
vessel  due  to  hypertension  or  high  blood  pressure. 
In  other  words,  the  vessel  just  blow^s  out.  It  can't 
stand  the  pressure.  The  physical  signs  of  a  stroke 
or  emboli  or  vegetation  clot  from  the  heart,  they 
likewise  can  be  the  same. 
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Q.  In  any  event,  it  is  simply  a  matter  of  inter- 
ference of  circulation  or  supply  %  A.     Yes,  sir. 

Q.  It  may  be  the  result  of  a  blowing  up  of  a 
blood  vessel,  or  in  eithc]-  case,  an  obstruction  of  the 
blood  vessel,  either  coming  from  an  injured  part, 
or  a  part  that  is  in  no  way  involved  in  an  injury? 

A.     Yes,  sir. 

Q.  I  realize  in  this  case  because  of  the  fact  she 
had  the  kidney  condition  you  found  to  exist,  with 
that  condition,  you  attributed  the  kidney  as  being 
the  source  of  that  stoppage?  A.     Yes,  sir. 

Q.  But  there  again  you  have  no  way  of  deter- 
mining positively  it  w^as  due  to  that  and  not  some- 
thing else? 

A.  Medicine  is  nothing  but  good  detective  work. 
You  rule  out  each  and  every  other  possibility,  and 
you  come  to  the  conclusion.  In  Mrs.  Harrington's 
case,  I  found  no  reason  to  blame  it  on  anything  else 
but  that. 

Q.  I  realize  that,  but  at  the  same  time,  you,  as 
a  good  doctor,  would  have  to  admit  your  opinion 
could  be  w^rong  and  it  could  have  been  attributed  to 
some  other  fact?  A.     Yes,  sir. 

Q.     There  is  no  way  of  proving  it? 

A.     No,  sir. 

Q.  And  your  opinion  is  as  good  as  anybody 
elses  ?  A.     Yes. 

Q.  In  any  event.  Doctor,  whatever  numbness 
there  might  have  been  involved  in  connection  with 
that   condition  of  the   right  arm   and   face   which 
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would  indicate  an  involvement  of  some  part  of  the 
brain,  that  condition  has  cleared  up  and  been  cor- 
rected, has  it  not?  A.     Yes.  [72] 

Q.  So  that  whatever  cerebral  embolism  may  have 
existed,  it  wasn't  a  matter  of  any  particular  concern 
or  lastins^  consequence?  A.     No,  it  is  cleared. 

Mr.  Pauly:     That  is  all. 

Redirect  Examination 

By  Mr.  McCaifrey,  Jr. : 

Q.  Doctor,  with  reference  to  the  calcification 
found  in  the  pelvis  of  the  kidney,  you  stated,  I  be- 
lieve, that  condition  did  not  exist  when  you  first 
made  your  examination  in  August,  1947? 

A.     Yes,  sir. 

Q.  However,  you  did  tind  the  stone  and  calcifi- 
cation to  exist  on  yesterday,  the  18th,  or  19th  day 
of  October,  1949.  Is  there  any  way,  Doctor,  that  you 
can  describe  the  size  of  the  stone  at  this  time  ?  Is  it 
a  large  stone  or  small. 

A.  I  would  describe  it  as  large,  but  it  is  hard  to 
describe,  it  is  irregular.  In  designating  size  of  stones 
in  kidneys,  I  would  say  it  is  large,  yes. 

Q,  Would  you  say.  Doctor,  that  if  a  person  of 
Mrs.  Harrington's  age  were  to  have  been  susceptible 
to  a  kidney  stone  prior  in  her  life,  that  it  would 
have  developed  at  the  age  of  75,  before  her  accident  ? 

A.  I  couldn't  answer  that.  It  is  possible,  I  sup- 
pose. [73] 

Q.  Is  there  any  way  to  determine.  Doctor,  the 
growth  of  a  kidney  stone  in  any  elapsed  period  of 
time? 
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A.  No,  there  isn't,  I  wouldn't  know  of  any. 
Some  may  foi*m  slow,  some  may  form  fast,  but  I 
don't  know  of  any  way  you  could  calculate  that. 

Q.  You  said  in  answer  to  a  question  by  Mr. 
Pauly  that  the  condition  in  the  kidney  could  have — 
it  w^as  possible  for  that  condition  to  have  developed 
without  injury,  or  did  I  misinterpret  your  state- 
ment? 

A.  I  think  what  Mr.  Pauly  referred  to  was  that 
the  stone  could  or  does  form  without  injury.  I 
think  I  answer  that  as  yes,  they  do. 

Q.  Did  you,  at  any  time,  diagnose  Mrs.  Harring- 
ton's illness  as  serious,  Doctor? 

A.  Yes,  a  week  after  she  was  in  the  hospital,  I 
frankly  didn't  think  she  would  live. 

Q.  Did  you  despair  of  her  life  on  any  occasion 
or  any  nmnber  of  occasions'?  A.     Yes. 

Q.     How  many  occasions'? 

A.  On  three  different  occasions  I  recall  distinctly 
I  told  the  family. 

Mr.  McCaffery,  Jr. :     That  is  all. 

Mr.  Pauly :     That  is  all. 

Court:  Tell  me  this,  what  is  the  effect  of  the 
stone  in  [74]  the  kidney  on  the  physical  well  being 
of  the  person? 

A.  The  first  effect  is  of  an  impediment  to  the 
free  flow  of  urine  into  that  pelvis.  The  second  effect 
— and  then  physical  pain  accompanies  that  lots  of 
times.  Then,  the  second  effect  and  most  dangerous 
is  that  the  stone  will  continue  growing  or  accumu- 
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lating  more  calcium  in  the  kidney  until  it  fills  the 
kidne}'  itself  and  goes  so  far  it  will  destroy  a  kidney 
if  not  removed. 

Mr.  McCaffery,  Jr.:  May  I  ask  the  Doctor  a 
question  I  should  have  asked  on  direct  examination, 
please  ? 

Court:    Very  well. 

Q.  (By  Mr.  McCaffery,  Jr.) :  Doctor,  handing 
you  Plaintiff's  Exhibit  2  for  identification,  I  will 
ask  you  to  examine  the  exhibit,  which  is  a  bill  from 
the  St.  James  Hospital  for  services  rendered  to 
Mary  Harrington  on  the  27th  day  of  August,  1947, 
for  her  first  confinement.  Have  you  examined,  the 
Exhibit,  Doctor?  A.     Yes,  sir. 

Q.  1  will  ask  you  whether  the  sum  of  $1018.80 
is  a  reasonable  sum  for  the  services  rendered  as  in- 
dicated on  the  bill  to  Mrs.  Harrington  from  the  27th 
day  of  August,  1947,  to  the  26th  day  of  November, 
1947? 

A.  I  am  not  familiar  with  their  room  rates  down 
there,  ])ut  the  laboratory.  X-ray  and  other  services, 
I  would  say  yes,  it  is  very  reasonable.  [75] 

Q.  Would  you  say.  Doctor,  that  those  are  sums 
usually  charged  for  such  care? 

A.     I  don't  know,  I  presume  they  are. 

Q.  Handing  you  Plaintiff's  Exhibit  2- A,  which 
is  the  bill  from  St.  James  Hospital  for  confinement 
from  the  13th  of  April,  1948,  to  the  29th  day  of 
April,  1948,  is  that  a  reasonable  charge  for  the 
services  rendered  ? 
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A.  Just  being  familiar  with  what  work  we  do 
in  the  laboratory,  what  orders  we  may  leave,  the 
necessary  use  of  oxygen  or  drugs  is  all  I  am  familiar 
with,  I  would  say  yes,  it  is  reasonable. 

Q.  Yes.  Then,  as  to  items  other  than  room  rent, 
may  the  testimony  of  the  Doctor  go  as  to  those  being 
reasonable  charges  in  Silver  Bow  County,  Montana  ? 

Court :     Yes. 

Mr.  McCaffery,  Jr. :     That  is  all. 

Court:     Any  further  q-uestions,  Mr.  Pauly? 

Mr.  Pauly :     No,  your  Honor. 

(Witness  excused.) 

MARY  ANN  HARRINGTON 

plaintiff,  recalled  as  a  witness  on  her  own  behalf, 
having  previously  been  sworn,  testified  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  McCaffery,  Jr. : 

Q.  Mrs.  Harrington,  do  you  recall  going  to  St. 
James  Hospital  [76]  when  you  arrived  in  the  City 
of  Butte <?  A.     That's  right,  I  recall  it. 

Q.  Do  you  remember  the  first  doctor  you  met 
there '?  A.     Dr.  Joe  Kane  going  in  the  door. 

Q.     Dr.  Joe  Kane?  A.     Going  in  the  door. 

Q.  Yes,  were  you  admitted  to  a  room  in  the  hos- 
i:)ital  immediately,  Mrs.  Harrington? 

A.     I  don't  remember. 

Q.     You  don't  remember? 
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A.  1  don't  think  I  was,  I  think  they  had  to,  you 
know,  take  my  name,  find  out  about  me,  I  guess, 
tirst.   1  can't  recall  very  much  about  it. 

Q.  Have  you  had  any  occasion,  Mrs.  Harrington, 
to  despair  of  regaining  your  health? 

A.  No,  I  have  been  pretty  brave  about  it.  I  am 
always  hoping  I  will. 

Q.  Have  you  had  any  doubts  in  your  mind 
about  it? 

A.     I  might  have  had  at  first,  I  don't  know. 

Q.  Did  you  at  any  time  ask  any  of  the  children 
what  their  ideas  were?  A.     No,  I  didn't. 

Q.     You  don't  remember  asking  Jerry? 

A.     No. 

Q.  Mrs.  Harrington,  in  June  of  last  year  you 
said  you  felt  [77]  lietter  and  you  were  able  to  get 
out  during  the  summer  time  ?  A.     Yes. 

Q.  When  were  you  again  confined  to  your  home 
without  being  able  to  get  out?  A.     This  year. 

Q.  That  would  be  last  year  in  September  or 
October,  or  the  fall  of  last  year,  was  it? 

A.  No,  sir,  I  wasn't  able  to  get  out.  I  was  able 
to  be  around  the  house,  but  I  didn't  feel  very  good. 

Q.  Did  you  get  out  again  this  summer,  Mrs. 
Harrington?  A.     Yes,  I  got  out  this  summer. 

Q.     Have  you  been  able? 

A.  I  have  been  able  to  be  helped  in  the  car  and 
get  over  to  church  in  the  side  door  and  out  into  the 
car  again.  That  is  about  the  extent  of  my  amuse- 
ment. 
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Q.  Mrs.  Harrington,  state  whether  or  not  the 
fall  which  you  experienced  in  the  railroad  car  was 
a  severe,  hard  fall,  or  was  it  just  an  easy  fall? 

A.  Oh,  m}^,  it  was  a  terrible  fall,  I  thought.  I 
said,  "I  am  done  for". 

Q.  Did  that  come  from  a  slight  movement  of  the 
car,  or  was  it  a  violent  movement,  or  what  w^as  it, 
Mrs.  Harrington? 

A.  It  was  a  very  violent  jerk.  As  I  said,  it  was 
just  like  two  cars  went  together,  like  that.  My  feet 
went  out  from  under  me  and  I  fell  flat,  my  head 
striking  out  towards  the  aisle.  [78] 

Q.  Can  you  state,  Mrs.  Harrington,  whether 
your  head  was  in  the  aisle  and  part  of  your  body, 
or  was  it  just  your  head,  or  what? 

A.  I  can't  state  it.  I  am  sure  my  head  must 
have  struck  the  rug  or  it  would  have  been  cut 
open  with  the  fall  the  way  I  felt.  The  people  that 
picked  me  up,  they  should  knoAV  how  far  I  was, 
you  know. 

Q.  Mrs.  Harrington,  handing  you  Plaintiff's 
Exhibit  2  and  2-A,  these  are  the  bills  for  your  hos- 
pital and  doctor  bills,  Mrs.  Harrington,  at  the  St. 
James  Hospital.  You  know  that  the  sum  of  $1,- 
018.80  was  paid  for  you? 

A.  Yes,  my  daughter  paid  it.  I  couldn't  write 
any  checks. 

Q.     You  couldn't  do  anything  yourself? 

A.     Yes. 

Q.     That  was  for  your  account,  however? 
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A.    Yes. 

Q.  You  know  the  sum  of  $196.35  was  paid  for 
that  second  trip  for  you*?  A.     Yes. 

Q.  State  whether  or  not  you  were  in  Section 
12  before  the  train  left  Seattle. 

A.  No,  I  am  confused  about  that.  I  couldn't 
swear  to  that,  althous^h  I  think  I  thought  I  was  at 
the  time,  but  I  can't  swear  to  it  now  that  I  was 
seated  when  the  train,  before  it  started.  I  don't 
think  I  could  have  been.  [79] 

Q.     You  don't  think  you  could  have  been? 

A.  I  don't  think  I  could  have  been  because  I 
think  I  would  have  hung  up  the  hat  and  coat  where 
I  was  sitting  if  I  was  in  the  train,  I  mean  in  my 
right  seat.   I  never  got  in  the  right  seat. 

Q.  Mrs.  Harrington,  how  do  you  feel  at  the 
present  time? 

A.  Oh,  I  feel  ])retty  good,  very  weak.  My 
strength  is  returning  very  slowly,  but  I  think  I  am 
pretty  good  considering  what  I  have  gone  through. 

Q.  Do  you  still  experience  the  headaches,  Mrs. 
Harrington?  A.     Off  and  on. 

Q.  Have  you  been  required  to  take  innumerable 
pills  and  other  medicine? 

A.  Well,  about  two  or  three  weeks  ago  I  took 
some  ]iills.  I  was  upset  and  didn't  feel  good  and 
had  pains  all  over  me. 

Q.  Did  you,  at  any  time,  Mrs.  Harrington,  de- 
cide yon  weren't  going  to  take  any  more  pills? 

A.     Yes,  I  have  thought  I  took  enough  of  them, 
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although  I  think  what  I  took  of  them  did  me  good. 

I  know  they  eased  the  pain  in  my  back. 

Q.  Mrs.  Harrington,  have  you  travelled  con- 
siderably in  your  lifetime  on  trains? 

A.  For  the  last  42  or  43  years,  I  have,  between 
CaUfornia  and  Montana. 

Q.  Have  you  ever  experienced  in  your  travels 
a  jerk  like  the  [80]  one  which  you  experienced  on 
this  train? 

A.  I  couldn't  say  that  I  did.  I  have  often 
noticed  jerks  in  the  train,  but  I  was  never  standing 
up  on  one. 

Mr.  McCaffery,  Jr.:  I  think  that  is  all.  You 
may  examine. 

Cross-Examination 
By  Mr.  Pauly : 

Q.  Mrs.  Harrington,  previous  to  this  accident 
you  testified  that  you  went  to  Seattle  and  to  Cali- 
fornia almost  every  year?  A.     Yes. 

Q.     To  visit  your  children? 

A.  Yes,  sometimes  by  automobile  and  sometimes 
by  train. 

Q.     Sometimes  by  Milwaukee  train? 

A.     Yes,  as  far  as  Seattle. 

Q.  You  were  accustomed  to  train  travel,  then, 
were  you  not?  A.     Very  much  so. 

Q.     Riding  on  trains  was  no  novelty  to  you? 

A.  ■  No. 

Q.  You  had  never  been  on  this  particular  Mil- 
w^aukee  train  before,  had  you  ? 
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A.  No,  because  1  drove  down  in  May  by  auto- 
mobile. 

Q.     I  didn't  liear  you. 

A.  I  say  1  drove  down  by  automobile  in  May 
to  S})okane. 

Q.     Who  was  with  you  driving  to  Spokane  ?  [81] 

A.  Why,  my  son-in-law,  Mr.  Roach  and  my 
niece,  Miss  Roach. 

Q.     And  from  there? 

A.  He  drove  as  far  as  Spokane  and  we  took  the 
train  out  in  the  morning  and  it  was  a  Great  North- 
ern train.  There  was  no  other  train  to  take  in  the 
morning.   We  didn't  want  to  wait  over  until  night. 

Q.  On  previous  trips  you  had  returned  from 
Seattle  to  Butte  on  some  occasions  using  the  Mil- 
waukee train?  A.     Yes,  sir. 

Q.  In  this  particular  case,  as  I  understand  it, 
you  were  coming  back  from  Marysville,  California? 

A.     From  Marysville,  California. 

Q.    You  had  to  make  a  change  in  Seattle? 

A.  We  did.  They  don't  have  a  regular  train 
coming  up  to  Portland  from  Marysville.  You  have 
to  take  a  train  that  comes  from  San  Francisco. 
It  stops  at  Marysville  and  takes  you  up  to  Gerber 
to  get  on  the  regular  train.  On  that  train  we  had 
standard  tickets,  but  we  couldn't  get  a  standard 
ticket  out  of  Seattle  unless  we  waited  longer. 

Q.     You  had  a  Pullman  up  to  Seattle? 

A.     Up  to  Seattle. 

Q.     You  couldn't  get  one  out  of  Seattle? 
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A.  My  daughter  got  tickets  all  the  way  through 
from  Seattle  to  Marysville  and  to  Butte,  but  on  the 
standard  only  as  far  as  Portland.  [82] 

Q.  So  I  get  this  straight,  your  daughter  in 
Marysville  got  your  sleeper (interrupted) 

A.     No,  this  daughter  here. 

Q.  Yes.  While  in  Marysville  she  got  a  sleeper 
ticket  clear  from  Marysville  to  Seattle  and  from 
Seattle  on  to  Butte? 

A.  On  to  Butte,  yes.  She  has  the  tickets  there 
with  her.  ^ 

Q.  You  had  a  Pullman  ticket  from  Marysville 
to  Seattle  and  a  tourist  sleeper  accommodation  from 
Seattle  to  Butte?  A.     Prom  Seattle  to  Butte. 

Q.  Now,  your  daughter  also  had  her  transporta- 
tion ticket  clear  through  from  Marysville  to  Butte, 
didn't  she? 

A.  The  transportation  from  Butte,  wasn't  it? 
You  see,  she  bought  her  tickets  in  Butte,  and 
bought  mine  from  Seattle,  a  round  trip  to  Cali- 
fornia and  then  back  to  Seattle.  Then,  when  we 
got  back  to  Seattle,  she  had  her  ticket  to  Butte,  but 
I  had  to  buy  my  ticket  from  Seattle  to  Butte,  but 
she  had  hers,  and  we  had  a  section. 

Q.  All  right.  On  arriving  in  Seattle,  your 
daughter  had  her  own  transportation  from  Seattle 
to  Butte.  She  also  had  sleeper  accommodations  for 
the  two  of  you?  A.     Yes. 

Q.     In  Section  12?  A.    Yes,  Section  12. 

Q.     Car  A-16?  A.     Yes.  [83] 
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Q.  I)nt  didn't  have  your  transportation  ticket 
f]"om  Seattle  to  Butte.  She  had  to  pick  that  up  in 
Seattle?  A.     Yes. 

Q.  Going  back  to  what  I  started  with,  the  train 
you  came  into  Seattle  on  from  Portland  stopped 
and  ended  its  run  there  at  Seattle,  did  it  not? 

A.    Yes. 

Q.  You  had  to  get  off  that  train  and  get  on  the 
Milwaukee  train?  A.     Yes. 

Q.  Did  both  those  trains  use  the  same  station  in 
Seattle? 

A.  I  don't  know,  but  I  know  I  walked  up  the 
steps  to  the  waiting  room  when  she  went  in  to  get 
my  tickets,  you  know,  then  I  walked  back  on  down. 

Q.     You  did  not  leave  that  station? 

A.     No. 

Q.  You  got  on  the  Milwaukee  train  at  the  same 
station?  A.     At  the  same  station. 

Q.  Do  you  know  how  much  time  elapsed  be- 
tween the  time  you  arrived  on  the  ti'ain  from 
Marysville  and  the  time  your  Milwaukee  train  left, 
approximately  how  much  time  elapsed,  do  you 
know  ? 

A.  1  didn't  pay  any  attention,  but  it  wasn't 
very  long.    You  mean  from  Marysville? 

Q.  I  just  mean  how  long  in  the  station  at 
Seattle,  15  or  20  [84]  minutes? 

A.     Just  long  enough  to  get  the  ticket, 

Q.  What  luggage  did  you  have  with  you  at  that 
time,  do  you  know? 
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A.  We  just  had,  we  just  took  one  suitcase  and 
a  little  kit  case  for  ourselves,  a  small  suitcase. 

Q.  That  is  all  you  had  with  you  to  take  on  the 
Milwaukee  train?  A.     Yes. 

Q.     Did  you  have  any  other  bags  you  checked? 

A.     We  checked  through. 

Q.     You  had  other  bags? 

A.  We  checked  other  bags  through  from  Cali- 
fornia. 

Q.  You  didn't  have  to  bother  with  them  from 
Seattle? 

A.  I  don't  know  whether  we  checked  some  from 
Seattle,  I  am  not  sure  of  that.  I  didn't  have  any- 
thing to  do  with  that. 

Q.  But  in  any  event,  the  only  bags  you  had  to 
take  with  you  on  the  Milwaukee  train  was  one 
suitcase  and  a  small  overnight  case?  A.     Yes. 

Q.     You  had  coats  with  you?  A.     Yes. 

Q.  Did  you  have  a  red  cap  at  the  station  to 
help  you  mth  the  luggage  and  coats?    ' 

A.     No.  [85] 

Q.     Who  carried  your  luggage? 

A.  I  believe  the  porter  took  the  suitcase  himself 
for  carrying  it  on  down.  I  guess  he  carried  it  in. 
I  am  confused  about  it.  I  said  w^e  had  no  porter, 
but  then  I  would  guess  we  did  because  I  wasn't 
carrying  any  baggage  myself. 

Q.  Regarding  your  boarding  the  train,  Mrs. 
Harrington,  was  the  porter  present  in  the  train 
when  you  got  on,  do  you  know? 


96  CM.St.P.&P.  Bailroad  Co.,  Etc. 

(Testimony  of  Mary  Ann  Harrington.) 

A.  Yes,  I  think  he  must  have  taken  the  suitcase 
when  wo  got  on. 

Q.  You  think  he  took  your  suitcase  and  took 
you  on  the  train? 

A.  I  mean  when  we  got  on  the  steps.  You  mean 
getting  on  the  train? 

Q.     Yes. 

A.     As  far  as  I  can  remember,  he  was  ahead. 

Q.     The  porter  was  there?  A.     Yes. 

Q.     And  he  helped  you  on  the  train? 

A.  I  suppose  ho  did.  He  had  the  stool  there, 
you  know.  I  am  confused  about  that.  I  might  have 
walked  up  on  it. 

Q.     Did  he  show  you  to  your  space? 

A.  Yes  and  the  lady  and  two  children  had  the 
space. 

Q.     That  was  in  Section  12? 

A.     In  Section  12. 

Q.     The  porter  was  with  you  at  that  time? 

A.  Yes,  because  my  daughter  showed  him  we 
had  tickets  through  [86]  from  California,  so  he 
went  out,  and  I  don't  know  who  he  saw,  but  he 
came  back  and  told  us  ho  had  moved  the  lady  in 
the  meantime  and  her  children  over  to  13  across 
the  aisle. 

Q.  Before  we  get  into  that,  when  you  first  ar- 
rived at  Section  12,  there  was  a  lady  and  two 
children  sitting  in  it  ?  .  A.     Yes. 

Q.     Did  they  get  out  of  there  immediately? 

A.     No,  they  didn't  got  out  of  there  until  the 
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porter  got  our  tickets.    He  went  out  and  saw  the 

conductor  there,  I  guess. 

Q.     Where  did  you  sit  then? 

A.     Right  in  10,  right  back  of  12. 

Q.     You  recall  definitely  that  was  Section  10? 

A.  Yes,  the  seat  right  near  the  aisle.  All  I  had 
to  do  when  he  said  we  could  have  our  section  was 
to  just  get  up  from  the  seat  and  get  into  the  other 
right  there. 

Q.     There  was  nobody  sitting  in  Section  10? 

A.     No,  not  at  that  time. 

Q.  You  sat  on  the  seat  in  Section  10  which  was 
nearest  to  Section  12?  A.     Yes,  12. 

Q.  What  was  done  with  your  bags  at  that  time, 
do  you  know? 

A.  I  don't  know  whether  he  slipped  the  bag 
under  12  when  he  went  out  or  not,  but  the  little 
one  was  on  the  seat  next  to  me. 

Q.  You  don't  know  what  happened  to  the  big 
bag? 

A.  No,  I  don't  know  whether  he  dropped  it 
there  when  he  looked  [87]  to  see  about  the  tickets 
or  not. 

Q.  You  don't  know  whether  the  big  bag  was 
put  in  Section  10  along  with  you? 

A.     I  can't  remember  that  part. 

Q.  You  don't  have  any  recollection  as  to  what 
happened  to  the  bag? 

A.     I  just  didn't  pay  any  attention. 

Q.     Were  the  coats  put  in  Section  10  with  you? 
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A.  Yes,  the  coats  were  in  Section  10  right  on  the 
seat. 

Q.     Was  3"our  daughter  with  yon  at  that  time? 

A.  Until  I  sat  down,  yes,  then  she  went  on. 
She  didn't  sit  down  at  all. 

Q.     Had  the  train  left  Seattle  then? 

A.  I  think  the  train  must  have  left  Seattle.  I 
didn't  think  it  did,  but  I  am  sure  it  must  have  left 
Seattle. 

Q.     The  porter  hadn't  come  back  yet? 

A.  He  came  back  when  he  said  we  could  have 
our  seats,  and  then  he  went  right  on  again. 

Q.  Let's  just  back  up  again.  I  am  confused 
myself  as  to  what  the  facts  are.  As  I  get  it,  you 
and  your  daughter  got  on  the  train  with  the  porter  ? 

A.    Yes. 

Q.    You  went  down  the  aisle  to  Section  12? 

A.     Yes. 

Q.  There  was  a  lady  and  two  children  there  in 
your  seat,  so  [88]  that  you  sat  in  Section  10? 

A.     Yes. 

Q.  You  don't  know  what  happened  to  your  bag, 
but  the  overnight  case  and  your  coats  were  left 
there  in  Section  10  with  you  and  the  porter  then 
left.   Now,  did  your  daughter  then  leave? 

A.     My  daughter  left,  yes. 

Q.     While  you  were  sitting  in  Section  10? 

A.     No,  no,  after  I  had  moved  into  Section  12. 

Q.  Then  before  your  daughter  left,  did  the 
porter  come  back?  A.     No. 
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Q.     How  did  you  get  into  Section  12,  then? 

A.  He  came  back  to  Section  10  and  told  us  we 
could  have  that,  he  had  moved  the  lady  and  two 
children,  he  or  someone  else  had  moved  her  over 
to  13. 

Q.     Was  your  daughter  there  then? 

A.  Yes,  she  w^ent  right  on  then  after  I  got  up 
and  was  sitting  in  the  next  seat.  You  see,  I  was 
sitting  this  way,  my  back  facing  east,  and  the  other 
seat  in  front  of  me  in  number  12  was  facing — any- 
how, I  was  facing  west  and  going  east. 

Q.  You  just  got  up  out  of  the  seat  in  Section 
10  and  went  around  the  partition  and  sat  down  in 
Section  12  in  the  seat  nearest  to  Section  10,  is  that 
right  ?  A.     Yes. 

Q.  You  moved  as  soon  as  the  porter  came  and 
told  you  the  lady  [89]  had  gotten  out  of  there? 

A.  Yes,  I  don't  know  how  long  the  lady  was 
out,  but  she  was  all  seated. 

Q.  The  porter  was  there  and  you  moved  as  soon 
as  he  told  you?  A.     Yes. 

Q.  All  you  did  was  get  up,  turn  around  and  go 
into  the  other  space?  A.     Yes. 

Q.     The  porter  was  right  there,  was  he  not? 

A.  He  was  right  there  when  he  told  us  we  could 
have  it,  then  he  went  on  right  down  the  aisle.  He 
was  pretty  busy  getting  people  straightened  out. 

Q.     You  don't  know  where  your  suitcase  was? 

A.  No.  The  little  one  was  on  the  seat,  but  he 
nuist  have  put  the  other  one  under  12. 
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Q.  You  think  he  ])ut  the  other  suitcase  under 
12?  A.     I  am  not  sure. 

Q.  Do  you  know  what  happened  to  the  over- 
niglit  bag?  Do  you  know  whether  he  put  that  in 
Section  12  ? 

A.  He  must  have,  he  must  have  dropped  it  in 
there. 

Q.     While  you  were  going  around? 

A.    Yes. 

Q.     Do  you  know  whether  he  moved  your  coats'? 

A.  I  don't  know^  w^hether  he  moved  my  coats 
or  whether  my  daughter  moved  them.  [90] 

Q.     Your  daughter  was  still  there,  is  that  right? 

A.  I  don't  know.  She  was  right  there  when  he 
said  we  could  have  our  seats,  and  she  may  have 
picked  them  up  then.  I  didn't  ask  her  anything 
about  them,  but  I  know  she  put  the  hat  right  on 
top  of  the  coats.  Then  I  discovered  I  was  riding 
backwards (interrupted) 

Q.  Your  daughter  was  still  with  you  when  you 
moved  out  of  10  into  12? 

A.     She  was  still  there,  but  she  didn't  sit  down. 


Q 
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She  didn't  sit  down? 

She  didn't  sit  down. 

Where  did  she  go? 

She  went  to  the  waiting  room. 

Waiting  room? 

Waiting  room  or  dressing  room,  I  guess. 

At   the   time   you  made   the   move,   do   you 


know  whether  you  were  still  in  Seattle? 
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A.  I  don't  know,  but  the  train  must  have  been 
moving  because  I  knew  I  was  riding  backwards. 

Q.  Do  you  know  the  train  was  moving  at  the 
time  you  moved  from  Section  10  to  12 '^ 

A.     When  I  got  up? 

Q.     Yes.  A.     I  couldn't  say. 

Q.  You  don't  know  whether  the  train  was  mov- 
ing or  standing  [91]  still? 

A.  I  remember  that  right  away  I  thought,  ''I 
am  riding  backwards." 

Q.  At  the  time  you  walked  from  10  to  12,  you 
don't  know  whether  the  train  was  then  standing 
still   or  moving?  A.     No. 

Court:  She  has  answered  the  question  half  a 
dozen  times,  counsel,  I  don't  think  you  have  to  go 
over  and  over  it  again.  She  said  she  don't  remem- 
ber. 

Mr.  Pauly:  I  misunderstood,  I  am  sorry.  I 
haven't  understood  that  she  definitely  answered 
that.  I  don't  intend  to  repeat,  no,  but  I  do  want 
to  have  an  answer. 

Court:  Mrs.  Harrington,  didn't  you  say  you 
don't  remember  whether  the  train  was  moving  or 
not  at  the  time  you  moved  from  Section  10  to 
Section  12? 

A.  I  can't  recall,  but  I  know  right  away  I 
noticed  I  was  riding  backwards. 

Q.  (By  Mr.  Pauly)  :  Where  were  your  coats 
and  your  overnight  bag  put? 

A.     The   overnight   bag   was   lying   on   the   side 
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near  the  window  and  I  was  seated  along  side  of  it 

near  the  aisle. 

Q.  The  overnight  bag  was  put  on  the  same  seat 
yon  were  sitting  on?  A.     Yes. 

Q.     The  coats  were  put  where?  [92] 

A.     Opposite  me. 

Q.     On  the  opposite  seat? 

A.     On  the  opposite  seat. 

Q.  Do  you  recall  near  the  aisle  or  near  the 
window  ? 

A.  Near  the  aisle.  I  never  got  near  the  window. 
That  was  my  idea  in  picking  up  the  hat  and  get- 
ting up. 

Q.    Where  was  the  hat? 

A.  On  top  of  the  coats.  I  said,  ''When  the 
train  stops,  I'll  hang  up  my  hat  and  get  over  near 
the  window,  change  my  seat."  When  the  train 
stopped,  I  got  up  and  picked  up  my  hat.  My  hat 
was  right  in  the  seat  opposite  me.  I  picked  up  the 
hat  and  made  one  step  down  towards  the  window, 
and  I  had  my  hand  up  like  this  (indicating)  to 
throw  the  hat  up.  The  hook  was  up  high,  and 
before  I  could  even  throw  it,  why  the  train  gave  a 
terrible  jerk  and  the  hat  went  imder  the  seat. 

Q.  Was  the  train  stopped  or  in  motion,  do  you 
know,  when  you  first  started  to  move  the  hat? 

A.  The  train  was  stopped,  or  I  wouldn't  get  up 
to  try  it.  The  train  was  stopped,  and  I  picked  it 
up  and  when  I  gave  one  step  down  to  throw  up 
the  hat,  the  train  just  gave  a  jerk,  just  like  that. 
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My  two  feet  went  out  from  mider  me,  and  I  fell 

dOA\Tl. 

Q.  Is  it  your  thought  the  jerk  occurred  as  the 
train  started  or  after  it  had  gotten  under  way? 

A.     I  was  so  knocked  out,  I  can't  remember  that. 

Q.     You  don't  know?  [93] 

A.  I  don't  know  whether  it  was  going  then  or 
not.  It  was  just  like  one  car  bumped  into  another, 
the  jerk. 

Q.  Mrs.  Harrington,  I  show  you  a  picture  here 
marked  Defendant's  Exhibit  Number  1-A,  and  I 
will  ask  you  if  that,  if,  according  to  your  recollec- 
tion, that  is  a  fair  picture  of  the  section  you  were 
sitting  in  at  the  time  of  the  accident? 

A.  That  is.  I  was  sitting  right  here  (indi- 
cating). 

Q.  Just  answer  the  question.  Do  you  recognize 
it? 

A.  Yes,  here  it  shows  the  hook  away  over  here 
up  high  (indicating). 

Q.  That  is  what  I  am  going  to  ask  you.  Does 
that  show  the  hook? 

A.  I  can't  see  the  hook.  It  was  there  (indi- 
cating). 

Q.  As  a  matter  of  fact,  you  are  pointing  to 
the  hook  in  the  picture  as  you  point. 

A.  That  is  all  I  saw.  I  reached  over  and  picked 
the  hat  u])  here  (indicating).  I  just  made  about 
one  step  and  got  my  hand  about  half  ways  up  to 
throw  it  when  the  jerk  came. 
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Q.  Mrs.  Harrington,  will  you  again  point  out 
to  Mr.  McCaffery  where  the  hook  is  that  you  were 
tiying  to  hang  your  hat  on? 

A.  Riglit  here  (indicating).  That  is  the  only 
hook  I  saw. 

Mr.  McCaffery,  Jr.:  If  the  Court  i)lease,  I  will 
make  this  with  the  letter  X  on  the  Exhibit,  which 
is  Defendant's  Exhibit  1-A. 

Witness:  I  could  see  it  very  distinctly  when  I 
was  sitting  [94]  down. 

Q.     And  3^ou  were  sitting  here  next  to  the  aisle? 

A.     Right  here  (indicating). 

Q.     In  the  seat  opposite  the  hook? 

A.  The  seat  opposite  the  hook.  That  is  the  only 
hook  I  saw.  I  saw  that  hook  and  picked  up  the 
hat  off  the  coat  right  here  (indicating). 

Q.  Mrs.  Harrington,  if  I  write  the  word 
''seated"  here  where  you  have  just  pointed — I 
have  written  the  word  "seated."  That  is  the  place 
you  were  sitting  before  you  tried  to  hang  the  hat? 

A.  Yes,  and  this  is  where  the  hat  was,  right 
opposite  (indicating). 

Q.  I  will  write  the  word  "hat"  where  you  have 
pointed. 

A.  I  picked  up  the  hat  and  took  it  and  just 
took  about  one  step  down  here  (indicating),  as 
near  as  I  can  remember,  the  one  step,  and  lifted 
up  my  hand  just  like  that  (indicating)  to  throw 
up  the  hat  when  the  jerk  came  and  my  two  feet 
W'ent   straight   out   from   imder   me,    and    I    went 
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backwards,  flat  on  my  back,  and  the  hat  went  under 
the  seat.    It  was  still  there  when  the  conductors 
came  in. 

Q.  You  don't  know  how  far  from  Seattle  the 
train  was  at  that  time'? 

A.  No,  I  wasn't  paying  any  attention  to  how 
far  it  was  out. 

Q.  Are  you  familiar  with  any  of  the  other  sta- 
tions after  you  leave  Seattle*?  [95] 

A.  No,  I  am  not  familiar  with  them,  because 
mostly  always  when  I  left  Seattle  before,  I  left 
at  night. 

Q.  AVould  you  be  able  to  tell  us  how  long  it  was 
after  you  left  Seattle? 

A.  No,  I  can't  even  tell  you  how  long  it  was, 
whether  it  was  10,  15  or  20  minutes  even,  I  don't 
know.  All  I  remember  I  am  riding  backwards.  I 
am  going  to  get  up  when  the  train  stops  and  hang 
up  my  hat  and  move  over  there. 

Q.  You  have  referred  to  this  as  being  a  jerk 
like  two  cars  coming  together? 

A.     Yes,  just  an  awful  jerk. 

Q.  Am  I  correct  in  understanding  that  you 
mean  by  that  a  jerk  such  as  if  they  had  coupled 
on  another  car  to  the  train? 

A.     That  is  what  I  thought  it  must  have  been. 

Q.  You  thought  they  were  coupling  another  car 
on  to  the  train?  A.    Yes. 

Q.  You  didn't  mean  by  that  you  thought  an- 
other train  had  run  into  the  one  you  were  riding 
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on? 

A.  No,  I  thought  they  had  put  on  another  car 
and  gave  a  jerk. 

Q.  I  don't  suppose  you  are  familiar  with  the 
way  ears  are  coupled  together,  are  you,  Mrs.  Har- 
rington ?  A.     No. 

Q.  In  hanging  up  the  hat,  did  you  lean  over 
the  seat  so  as  to  reach  the  hook?  [96] 

A.  No,  I  never  leaned  over  the  seat.  If  I  was 
leaning  over  the  seat,  I  guess  maybe  I  would  have 
been  protected. 

Q.     Did  you  have  one  knee  on  the  seat? 

A.     No,  I  did  not. 

Q.     You  had  both  feet  on  the  floor. 

A.  Both  feet  on  the  floor,  and  both  feet  went 
out  together. 

Q.  I  understand  in  the  complant  it  is  alleged 
you  were  off  balance.  Were  you  off  balance  at  the 
time  you  were  trying  to  hang  up  the  hat  and  this 
jerk  occurred? 

A.  Off  balance,  you  mean  standing  in  the  middle 
of  the  aisle  to  throw  up  the  hat? 

Q.  In  the  middle  of  the  space  between  the  two 
seats. 

A.  Yes,  in  the  middle  of  the  space,  I  would  say, 
close  to  the  seat  near  the  window,  that  maybe  I 
got  that  far.  I  must  have  when  I  tried  to  hang  up 
the  hat.   That  is  when  the  jerk  came. 

Q.     You  were  facing? 
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A.  I  was  facing  tJie  window,  and  the  hook  was 
riglit  along  side  the  window, 

Q.     You  were  not  bending  over? 

A.     I  was  not  bending  over. 

Q.     You  had  both  feet  on  the  floor? 

A.     Both  feet  on  the  ground. 

Q,     Did  you  fall  backwards? 

A  Fell  backwards,  yes.  My  two  feet  went  to- 
ward the  window  and  my  head  went  toward  the 
aisle.  I  can't  say  how  far  my  head  [97]  went,  be- 
cause I  don't  know  how  long  I  was  lying  there 
before  the  people  saw  me. 

Q.  Do  you  know  whether  you  hit  the  seat  be- 
fore striking-  the  floor?  A.     No,  I  don't. 

Q.     Your  daughter  wasn't  present? 

A.     No,  she  wasn't  present. 

Q.     She  had  not  returned? 

A.  She  had  not  returned.  This  lady  said,  ''I'll 
go  and  get  your  daughter,"  she  said.  I  said  to  her 
first,  "Oh,  maybe  I  will  be  all  right."  I  remember 
that. 

Q.     That  was  after  you  had  been  picked  up? 

A.  After  I  had  been  picked  up.  Then  I  said, 
"Do  you  know  where  my  daughter  is?"  Then  she 
said,  "Yes,"  so  she  went  and  got  her.  Before  she 
got  down,  two  conductors  come  along. 

Q.     To  pick  up  the  tickets? 

A.     To  pick  up  tickets. 

Q.     How  long  after  you  fell,  Mrs.  Harrington, 
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\vas  it  when  the  conductor  came  through  picking 

u})  tickets? 

A.  Wlien  you  are  in  pain  it  seems  a  long  time, 
but  maybe  it  wasn't.  I  said  to  him,  "I  am  hurt 
and  my  daughter  has  got  my  ticket,"  and  they 
were  botli  together,  and  the  other  one  spoke  up 
and  said,  "I  got  the  tickets  going  down  the  aisle." 

Q.  It  is  your  recollection  there  were  two  con- 
ductors at  the  same  time?  [98] 

A.     Yes,  and  he  asked  for  my  ticket. 

Q.  iUthough  you  don't  know  how  long  it  was 
after  the  accident  when  the  conductor  came,  you 
do  know  he  got  there  before  your  daughter  came? 

A.  I  know  he  got  there  before  my  daughter 
came,  and  I  think  he  got  the  man  that  was  dressed 
in  gray,  some  other  agent,  and  they  said  to  me,  to 
those  people,  "Did  you  see  her  fall,"  and  they 
said,  "No." 

Q.  Wait,  Mrs.  Harrington,  before  you  go  on. 
I  want  to  get  the  facts  as  chronologically  as  I  can. 
At  the  time  the  conductor  tirst  arrived  and  asked 
for  your  ticket  and  before  your  daughter  had  come 
back?  A.     Yes. 

Q.     Directing   your   attention   to   that   time 

(interrupted) 

Court:  Counsel,  it  is  after  five  o'clock.  Will 
you  have  quite  some  more  examination  to  conduct? 

Mr.  Pauly:  Yes,  more,  perhaps,  than  we  should 
try  to  attempt  at  this  time. 


vs.  Mary  Ann  Harrington  109 

(Testimony  of  Mary  Ann  Harrington.) 

(Whereupon,  the  jury  was  duly  admonished, 
and  a  recess  was  taken  until  10  o'clock  A.M. 
the  following  morning,  October  20,  1949,  at 
which  time,  the  jury  being  present  and  counsel 
for  both  parties  being  present,  the  following 
proceedings  were  had:) 

Cross-Examination  of  Mary  Ann  Harrington 
(Continued) 
By  Mr.  Pauly: 

Q.  Mrs.  Harrington,  after  you  moved  into  Sec- 
tion 12  from  Section  10?  [99]  A.    Yes. 

Q.  And  was  seated  there,  how  long  was  it,  if 
you  know,  approximately  how  long  was  it  from  that 
time  when  you  got  moved  into  Section  12  until  the 
accident  occurred? 

A.  I  didn't  pay  any  attention  to  the  time.  I 
imagine  maybe  15  or  20  minutes,  I  don't  know, 
maybe  not  that  long. 

Q.  You  had  been  sitting  there  some  consider- 
able time,  in  any  event,  after  you  had  been  moved 
into  Section  12  and  before  you  got  up  to  hang  the 
hat  up?  A.     Into  12? 

Q.     Yes. 

A.  Yes,  I  was  there  some  time.  I  wasn't  paying 
any  attention  to  the  time.  All  I  was  paying  any 
attention  to  was  I  was  riding  backwards  and  that 
I  would  pick  up  my  hat,  hang  it  up  and  sit  next 
to  the  window  on  the  other  side.  I  was  facing  east 
and  going  west. 
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Q.     You  were  waiting  for  the  train  to  stop? 

A.     Before  I  hung  up  my  hat. 

Q.  Your  daughter  wasn't  with  you  during  that 
time  ? 

A.  No,  when  I  sat  down  from  10  to  12,  my 
daugliter — she  did  stay  there  until  he  came  back. 

Q.  During  that  time  you  were  sitting  there 
waiting  for  the  train  to  stop,  you  didn't  during 
that  time  ring  for  the  porter? 

A.  No,  I  didn't.  I  was  just  waiting  for  the 
train  to  stop. 

Mr.  McCaffery,  Jr.:  We  will  ask  at  this  time 
that  the  [100]  answer  be  stricken  and  the  plain- 
tiff be  given  an  opportunity  to  interpose  an  ob- 
jection to  the  question. 

Court:     Yery  well,  w^hat  is  your  objection? 

Mr.  McCaffery,  Jr. :  The  objection  is,  it  is  an 
attem]')t  on  the  part  of  the  defendant  to  establish 
a  ])art  of  its  defense  in  plaintiff's  case  in  chief; 
that  the  question  assumes  a  state  of  facts  which 
haven't  been  shown  to  exist.  There  is  no  evidence 
before  the  Court  at  tliis  time  that  any  porter  was 
in  the  sleej^ing  car.  It  is  an  endeavor  to  establish 
the  defendant's  defense  in  the  plaintiff's  case  in 
chief,  the  defendant's  defense  of  contributory  neg- 
ligence. The  issue  of  whether  or  not  it  is  to  be 
admitted  in  evidence  hasn't  come  before  the  court 
at  this  time.  AYhen  it  does,  there  will  be  an  objec- 
tion to  it. 

Court :     Overruled. 

Mr.  Pauly:  I  take  it  then,  your  Honor,  that  the 
answer  to  the  question  may  stand? 
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Court:     The  answer  may  stand  to  the  question. 

Q.  You,  of  course,  Mrs.  Harrington,  know,  do 
you  not,  that  there  is  a  bell  in  the  section  that  may 
be  used  for  the  purpose  of  caUing  a  porter? 

A.    Yes. 

Court:  Just  a  minute,  now.  The  Court  has 
ruled  just  with  reference  to  the  j^articular  question 
as  to  what  she  did.  Going  further  in  the  line  you 
are  now  pursuing  does  come  within  the  [101]  objec- 
tion that  Mr.  McCaffery  has  made. 

Mr.  Pauly :  May  it  please  the  Court,  my  thought 
in  asking  question  regarding  the  bell  and  the  like 
is  prompted  with  this  thought:  She  testified,  I  be- 
lieve, in  effect,  if  my  recollection  serves  me  cor- 
rectly, that  after  they  were  moved  into  Section  12, 
at  which  time  the  porter  assisted  them,  that  from 
that  time  on,  she  did  not  see  the  porter  any  further. 
Now,  I  beUeve  it  proper  in  that  connection,  in 
amplification  of  that  subject,  the  absence  of  the 
porter,  to  explain  the  fact  that  no  attempt  was 
made  on  her  part,  if  it  be  the  fact,  to  get  him. 

Court :  She  has  so  testified  that  she  did  not 
call  the  porter. 

Mr.  Pauly:  In  amplification  of  that,  I  believe 
it  important  to  determine  if  she  knew  of  the  pres- 
ence of  a  bell  there,  or  whether  there  was  a  bell 
there  which  could  be  used  for  the  purpose  of  call- 
ing the  porter. 

Mr.  McCaffery,  Jr.:  There  is  no  establishing  of 
the   fact  that  the  bell   was  in  working  order,   no 
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proper   foundation  made   for  the   introduction   of 

such  evidence,  and  inii)roper  cross  examination. 

Court :     Sustained. 

Mr.  Pauly:  So  I  know  how  to  proceed  in  the 
case,  do  I  take  it  the  Court's  ruling  is  I  should 
be  prechided  at  this  time  from  any  further  ques- 
tioning on  the  bell  *?  I  am  not  clear  on  [102]  the 
question. 

Court:  The  Court  can't  rule  on  something  that 
hasn't  come  before  the  Court  yet.  I  don't  know, 
there  may  be  some  questions  which  are  permissible, 
but  I  don't  think  the  question  you  have  just  asked 
comes  within  proper  cross-examination  at  this  time. 

Mr.  Pauly:     As  to  whether  she  rang  the  bell? 

Court:  No,  you  asked  her  that.  The  Court  per- 
mitted that  answer  that  she  didn't  ring  the  bell  or 
call  the  ])orter.  Isn't  that  the  question  I  overruled 
Mr.  McCaffery's  objection  tof 

Mr.  Pauly:  My  question,  as  I  recall,  is  whether 
she  knew  there  was  a  bell  there  for  that  purpose. 
I  understand  the  Court's  ruling  is  that  is  objec- 
tionable. 

Mr.  McCaffery,  Jr.:  At  this  time,  if  the  Court 
please,  we  will  withdraw  the  objection  and  ask  that 
the  answer  be  reinstated. 

Court:     Very  well,  that  is  with  reference 

Mr.  McCaffery,  Jr.:  Just  that  there  is  a  bell 
there. 

Court:  That  she  knew  there  was  a  bell  there  to 
riuc. 
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Mr.  McCaffeiy,  Jr. :     Yes. 

Court:     Very  well,  let  the  answer  stand. 

Q.  Did  you  make  any  other  attempt  to  call  the 
porter  ? 

A.  No,  I  didn't  make  any  attempt.  In  fact,  I 
didn't  know  where  the  bell  was.  It  is  the  first 
time  I  rode  on  the  train.  [103]  I  never  thought  of 
calling  the  porter.  All  I  thought  of  was  when  the 
train  would  stop,  I  would  pick  up  the  hat  and 
hang  it  up  as  I  had  done  many  times  previous  on 
trains. 

Q.  In  riding  on  trains  previously,  you  knew 
there  was  a  bell  which  could  be  used  to  call  the 
porter  ?  A.     Yes. 

Mr.  McCaffery,  Jr.:  We  will  ask  that  the  an- 
swer be  stricken. 

Court:     It  may  be  stricken. 

Mr.  McCaffery,  Jr.:  Object  to  the  question  as 
assuming  a  state  of  facts  not  shown  to  exist  by 
the  evidence.  What  condition  she  knew  to  exist  in 
other  trains  is  not  pertinent  to  the  condition  which 
existed  in  the  train  on  which  she  was  riding  at  that 
time. 

Court :     Sustained. 

Mr.  Pauly:     Frankly,  I  am  confused.   I  want  to 

comply   with    the    Court's    orders.     If   this    is 

(interrupted) 

Court:  You  have  asked  her  now  with  reference 
to  what  she  knew  about  conditions  in  other  trains. 

Mr.  Pauly:     Her  experience. 
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Court:  Her  experience  in  other  trains  with  ref- 
erence to  the  existence  or  non-existence  of  a  bell, 
and  the  Court  has  sustained  the  objection. 

Mrs.  Harrington,  yesterday  I  asked  you  to  make 
a  picture,  Exhibit  1-A,  to  indicate  there  the  hook 
on  which  you  intended  [104]  to  hang  the  hat.  In 
that  picture,  there  is  only  one  pair  of  hooks  shown? 

A.     Yes. 

Q.  There  may  be  some  confusion  in  the  minds 
of  the  Court  or  the  jury  or  others  whether,  since 
there  is  only  one  pair  of  hooks  shown  in  that  pic- 
tui'c  aiid  not  the  second  hook,  whether  your  answ^er 
is  entirely  clear,  I  don't  know.  I,  therefore,  show 
you  another  picture  marked  Exhibit  1-C,  which 
shows  one  end  of  Section  12,  and  in  which  two  sepa- 
rate hooks  appear,  one  toward  the  window^  at 
which  I  am  now  pointing (interrupted) 

A.     Yes,  that  is  the  one. 

Q.  And  another  hook  near  the  aisle  but  some- 
what higher,  and  ask  you  will  you  designate  on  that 
picture  which  hook  you  were  hanging  your  hat  on. 

A.  On  the  one  near  the  window.  You  see,  my 
hat  was  right  here  (indicating).  I  picked  it  u]).  I 
thought  I  took  one  or  two  steps  and  I  tried  to 
hang  the  hat  up.  I  had  my  hand  like  that  (indi- 
cating) to  hang  up  the  hat  and  the  train  gave  a 
jerk  like  that  and  my  two  feet  went  from  under  me. 

Q.  I  will  mark  the  hook  to  which  she  pointed 
with  an  "X"  and  an  arrow  pointing  to  it.  Did 
vou  know  approximately  how  long  it  was  after  the 
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conductor  came  to  your  section  following  the  acci- 
dent until  you  went  to  your  berth,  that  is,  the  berth 
was  made  up  and  you  occupied  the  berth? 

A.  I  was  in  too  much  pain  to  remember  any- 
thing like  that.  I  [105]  was  lying  on  the  sofa  in 
the  restroom  while  it  was  being  made  up  and  I 
wasn't  anxious  to  even  move  off  the  sofa. 

Court:  The  Court  is  thinking  of  the  evidence 
that  the  question  you  made  asked  for,  to  which  the 
Court  sustained  objection,  with  reference  to  her 
experience  on  trains  generally,  and  the  Court  has 
reconsidered  and  decided  that  you  may  ask  that 
question  with  reference  to  her  experience  on  trains 
and  the  existence  of  bells  with  which  to  call  attend- 
ants, so  you  may  ask  that  question  and  counsel  can 
raise  an  objection. 

Mr.  Pauly :  Thank  you.  You  testified  previously 
that  before  this  accident  you  had  ridden  on  many 
trains. 

A.     Many  trains  for  over  40  years. 

Q.  Do  you  recall  whether  on  trains  that  you 
rode  previously  was  there  a  bell  in  the  sections  by 
w^hich  a  person  sitting  there  could  summon  the 
porter  if  they  cared  to  use  if? 

A.     As  near  as  I  can  remember (interrupted) 

Mr.  McCaffery,  Jr. :  Just  a  minute,  please,  Mrs. 
Harrington.  To  which  the  plaintiff  objects  on  the 
grounds  and  for  the  reason  that  the  question  isn't 
sufficiently  definite  to  direct  the  attention  of  the 
witness  to  whether  or  not  she  w^as  riding  in  coaches. 


116  C.M.St.P.ii'P.  Railroad  Co.,  Etc. 

(Testimony  of  Mary  Aim  Harrington.) 
tourist  sections,  Pullman  sections,  or  in  which  part 
ol'  tlic  train  or  what  accommodations  she  had;  that 
under  those  circimistances  it  would  assume  a  fact 
not  in  evidence ;  that  her  experience  on  other  trains 
would  not  be  a  guide  to  this  jury  in  determining 
whether  or  not  a  bell  or  signaling  [106]  system 
existed  in  the  train  upon  which  she  was  then  riding 
at  the  time  of  the  accident;  further,  there  is  no 
foundation  laid  to  show  that  her  act  of  ringing  the 
bell  would  haA^e  summoned  a  porter  and  that  a 
porter  was  in  attendance;  further  that  there  is  no 
foundation  laid  to  show  that  the  bell  system  was 
in  operation  at  the  time  and  that  her  attempt  to 
have  summoned  a  porter  would  have  resulted  in 
anyone  answering  the  call;  further  that  the  ques- 
tion is  directed  to  an  attempt  to  establish  the  de- 
fendant's defense  in  the  plaintiff's  case  in  chief, 
and  it  is  improper  cross-examination. 

Court:  The  objection  is  overruled  for  all  parts, 
except  I  do  think  coTinsel  should  make  a  setting 
with  reference  to  her  previous  experience  on  trains 
of  similar  character  under  similar  travel  condi- 
tions, with  reference  to  the  type  of  accommoda- 
tions. 

Q.  Let  me  ask  you  this  then,  simply,  Mrs.  Har- 
rington. Generally  speaking  and  based  on  your 
experience  in  x^revious  railroad  travel,  while  riding 
in  sleeping  cars,  do  you  know  whether  or  not,  gen- 
erally speaking,  a  bell  is  provided  in  the  section 
whereby  a  passenger  may  summon  the  porter  if 
they  care  to?  A.     Yes,  they  do. 
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Q.  In  this  particular  instance,  you  stated  you 
had  never  been  on  this  train  previously? 

A.     No.  [107] 

Q.  Did  you  make  any  examination  to  determine 
whether  such  a  bell  existed  in  this  particular  sec- 
tion ? 

A.  No,  I  did  not,  no,  I  didn't  even  think  of  the 
bell. 

Q.  You  simply  set  your  mind  on  waiting  until 
the  train  stopped?  A.     Yes. 

Q.     So  you  yourself  could  move  your  seat  ? 

A.  Move  the  hat  and  sit  near  the  window  and 
face  east  instead  of  riding  backwards. 

Q.  It  didn't  occur  to  you  to  obtain  assistance 
from  anyone  else,  including  the  porter? 

A.     No. 

Mr.  Pauly:     That  is  all. 

Mr.  McCaffery,  Jr. :     That  is  all. 

(Witness  excused.) 

MARJORY  HARRINGTON 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Myers: 

Q.     State  your  name,  please? 

A.     Marjory  Harrington. 

Q.     And  your  residence? 

A.     801  West  Galena,  Butte.  [108] 
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Q.     What  is  your  occui)ation  *? 

A     Teacher. 

Q.  Are  yon  related  to  Mary  Ann  Harrington, 
the  plaintiff  in  this  case? 

A.     She  is  my  Mother. 

Q.     You  live  with  her,  do  you  not? 

A.    Yes. 

Q.  Did  you  accomj^any  Mrs.  Harrington  on  a 
trip  to  California  in  the  summer  of  1947? 

A.  I  accompanied  her  from  Seattle  down  and 
then  from  California  back. 

Q.  Will  you  tell  the  Court  and  jury  briefly  what 
arrangements  you  made  for  the  tickets  and  reser- 
vations on  the  return  trip? 

A.  On  the  return  trip,  we  were  in  Marysville 
at  the  time.  I  went  for  reservations  for  the  stand- 
ard. I  had  a  return  trip  from  Butte  here.  I  was 
Informed  there  were  no  reservations  opened  at 
that  time,  so  he  told  me  to  come  back  in  a  day  or 
so;  so  I  went  back  in  a  day  or  two  days,  and  he 
said  there  were  reservations  I  could  get  on  the 
tourist,  but  I  could  not  get  any  reservations  on  the 
standard.  So,  I  asked  when  I  might  have  reserva- 
tions on  the  tourist.  He  said  it  would  be  one  week 
from  then.  He  said  on  the  standard,  I  might  have 
to  wait  for  two  weeks.  I  had  to  return  to  school, 
so  took  the  reservations  on  the  tourist,  and  Mother, 
I  wanted  her  to  remain  behind  and  wait,  but  in 
the  meantime  she  had  received  word  my  brother- 
in-law  [109]  was  ill  and  she  decided  to  accompany 
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me  home.    He  said  he  could  give  us  resei-vations 
only  as  far  as  Deer  Lodge.    I  knew  by  that  time 
we  would  be  up  and  dressed,  so  we  took  the  reser- 
vations to  Deer  Lodge. 

Q.  On  the  trip,  as  your  train  came  into  Seattle 
from  the  south,  was  it  on  time? 

A.     No,  our  train  was  late. 

Q.     Do  you  know  how  late  it  was*? 

A.     I  would  say  from  15  to  20  minutes. 

Q.     How  much  time  did  you  have  in  Seattle? 

A.  We  had  ajoproximately,  not  more  than  half 
hour. 

Q.     What  did  you  do  in  Seattle? 

A.  In  Seattle  we  got  off  the  train  from  Cali- 
fornia and  I  went  upstairs — Mother  accompanied 
me — to  the  station,  and  I  purchased  her  ticket  from 
Seattle  to  Butte.  Then  I  took  her  ticket  and  went 
to  the  baggage  room  and  checked  a  suitcase.  I 
had  already  checked  luggage  on  my  ticket  from 
California.  Then,  after  checking  the  suitcase,  we 
came  down  the  steps  and  boarded  the  train.  On 
the  platform  was  a  porter.  He  took  my  little  over- 
night case  and  Mother's  small  suitcase  and  brought 
them  into  the  train.  I  told  him  our  section  was 
12.  AVe  got  in  and  he  said,  "You  must  be  mis- 
taken," he  said,  "12  is  occupied." 

Mr.  Garlington:  Just  a  minute,  please.  Before 
your  testimony  is  given  here  concerning  statements 
made  by  the  porter  [110]  with  respect  to  the  space, 
we  should  like  an  opportunity  to  state  an  objection. 

Court:     Yerv  well. 
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Mr.  (Jarlington:  We  object  to  any  testimony 
from  tliis  witness  concerning  statements  made  by 
the  i)orter  with  respect  to  the  ticket  si)ace  on  the 
train  for  each  of  the  following  reasons:  That  any 
statements  made  by  him  would  be  hearsay  state- 
ments, based  upon  hearsay  if  made,  that  it  isn't 
shown  that  any  statements  made  by  the  porter 
were  authorized  by  the  defendant  or  wdthin  the 
scope  of  the  duty  of  the  porter  and  that  they  are 
not  admissions  or  statements  which  would  be  bind- 
ing upon  the  defendant;  that  any  such  statements 
are  incompetent,  irrelevant  and  immaterial  in  that 
they  do  not  establish  any  breach  of  any  legal  duty 
owing  from  the  defendant  to  the  plaintiff  which 
was  or  could  have  been  the  proximate  cause  of 
any  injury  to  the  plaintiff,  and  that  any  statements 
by  the  porter  with  respect  to  the  contract  of 
carriage  and  the  reservation  of  seat  space  would 
not  be  the  best  evidence  with  respect  to  that  subject. 

Court:  Sustained.  Don't  tell  what  the  porter 
said  to  you,  just  what  the  conditions  were  that 
existed. 

Q.  Miss  Harrington,  what  happened  when  you 
boarded  the  train? 

A.  When  we  boarded  the  train,  I  also  saw  Sec- 
tion 12  occupied.  The  porter,  as  I  say,  had  our  suit- 
cases, so  he  set  my  overnight  grip  down  on  the 
seat  in  Section  10  and  he  left  us  then,  so  I  [111] 
stood  in  the  aisle  and  waited.  Mother  sat  down 
in  Section  10,  and  shortly  after,  when  he  returned. 
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he   removed  the   people   from   12   to   the   opposite 
seats.    He  picked  up  my  suitcase  and  set  it  down 
on  the  seat  which  was  facing  east,  which  should 
have  been  the  seat  Mother  should  have  occupied. 

Q.     That  is  the  seat  facing  forward  in  the  train? 

A.  Yes.  I  had  my  coat  over  my  arm,  so  I  set 
my  coat  down.  There  was — the  aisle  was  crowded, 
with  everyone  moving.  I  had  been  waiting  to  go  to 
the  rest  room.  She  had  a  magazine.  Mother  and  I, 
we  had  been  reading  the  same  story  the  night  be- 
fore. I  handed  her  the  magazine  and  said,  "I  am 
going  to  the  restroom,  and  I  will  find  a  story  in  the 
observation  car." 

Q.  When  did  the  train  start  moving  to  leave 
Seattle  with  reference  to  these  events  which  you 
have  just  described? 

A.  The  train  was  already  moving.  That  is  why 
I  was  going  to  the  restroom. 

Q.  You  know  of  your  own  knowledge,  of  your 
own  recollection,  that  the  train  was  moving? 

A.     Yes,  the  train  was  moving. 

Q.     Then  what  happened? 

A.  I  went  in  the  restroom.  I  was  there,  I  would 
say,  maybe  10  minutes.  I  walked  back  to  the  ob- 
servation car  and  picked  up  two  or  three  magazines. 
I  found  one  I  was  looking  for  and  I  took  it  to  a 
seat  and  sat  down  and  was  reading.  While  I  was 
reading,  the  two  conductors  came  for  the  tickets, 
and  I  said  [112]  I  was  in  Car  A-16,  Section  12 
and  I  had  Mother's  ticket,  so  he  took  the  tickets 
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and  I  continued  reading.  I  was  reading  but  a  few 
minutes  and  a  woman  came  back  and  said,  *'Your 
mother  has  had  a  bad  fall.  She  wants  you  to  come 
immediately."  So,  of  course,  I  hurried  back  to 
car  A- 16. 

Q.  Do  you  know  how  long  you  w^re  gone  from 
the  time  you  left  your  mother  until  the  time  you 
returned  ? 

A.  It  may  have  been  30  minutes,  or  it  could 
have  been  45.  I  couldn't  say  how  many  pages  I 
had  read  in  the  book. 

Q.  What  happened  when  you  returned  to  your 
mother  ? 

A.  When  I  returned,  Mother  said,  "I  have  had 
a  terrible  fall  and  my  back  is  hurt,"  so  I  said, 
"Well,  Mother,  what  happened?"  She  said, 
"Well" (interrupted) 

Mr.  Garlington:  Just  a  minute.  I  should  like 
to  make  another  objection  at  this  point  with  respect 
to  any  communication  between  the  plaintiff  and 
her  daughter  made  at  the  time  described  by  the 
witness.  The  objection  is  that  under  the  facts  as 
shown,  statements  made  by  the  plaintiff  to  her 
daughter  would  be  self-serving  declarations,  which 
are  not,  under  the  facts  shown,  part  of  the  res 
gestae,  that  they  would  be  simply  an  unsworn 
narrative  of  a  past  event  and  would  be  inadmissible 
corroboration  of  the  plaintiff's  own  testimony,  who 
has  already  appeared  on  the  witness  stand,  and 
for  those  reasons  would  be  incompetent,  irrelevant 
and  immaterial. 
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Mr.  Myers:  If  the  Court  please,  it  is  our  con- 
tention that  [113]  the  conversation  between  the 
witness  and  her  mother  as  testified  to  would  be 
admissible  as  part  of  the  res  gestae  in  that  it  was 
but  a  short  time  after  the  accident  had  occurred, 
and  that  it  characterized  the  manner  in  which  the 
accident  had  occurred,  and  in  that  it  took  place 
before  there  had  been  time  for  any  thought  or  any 
calculation  of  a  story  which  would  be  beneficial 
to  the  plaintiif;  that  it  is  in  effect  a  part  of  the 
accident  itself,  that  it  speaks  as  part  of  the  acci- 
dent, and,  therefore,  is  admissible  as  part  of  the 
res  gestae. 

Court:     The  objection  is  sustained. 

Q.  How  long  had  you  been  seated  in  the  obser- 
vation car  before  the  conductor  approached  for 
your  ticket? 

A.  AVell,  as  I  say,  I  was  reading,  and  when 
you  become  interested  in  a  story,  you  don't  pay 
much  attention  to  time.  I  would  say,  maybe  20 
minutes,  as  near  as  I  can  remember. 

Q.  How  long  after  that  was  it  you  were  recalled 
to  return  to  your  mother"? 

A.     Perhaps  10  or  15  minutes. 

Q.  Do  you  know  how  much  time  had  elapsed 
between  the  accident  to  your  mother  and  your  re- 
turn to  her? 

A.  I  would  say  but  a  very  few  minutes,  because 
the  woman  said  to  me  when  she  saw  how  badly 
Mother  was  injured,  that  vshe  came  back  to  get  me. 


124  C.M.St.P.d'P.  Railroad  Co.,  Etc. 

(Testimony  of  Marjory  Harrington.) 

and  when  I  returned,  the  suitcase  was  still  on  her 

seat. 

Q.  How  many  cars  intervened  between  the  ob- 
servation car  and  [114]  Car  A-16  upon  which  your 
mother  was  riding? 

A.     I  woidd  say  two  or  three. 

Q.  Will  you  describe  your  mother's  physical 
appearance  when  you  returned  to  Section  12? 

A.  I  could  tell  by  the  expression  on  her  face 
she  was  in  great  pain,  and,  of  course,  her  nerves 
were  in  bad  shape,  she  was  very  shaken  up. 

Q.     Where  was  she  seated  at  that  time? 

A.  She  was  seated  facing  west  and  nothing  had 
been  done.  The  porter  hadn't  brought  her  a  pillow, 
he  hadn't  taken  care  of  the  suitcase  off  the  seat, 
her  hat  was  still  there. 

Q.  Did  you  have  occasion  at  that  time  to  observe 
the  condition  of  the  flooring  within  Section  12  be- 
tween the  two  facing  seats? 

A.  Yes,  I  did,  because  I  asked  Mother  how  the 
accident  happened.   She  said  the  floor  was  slippery. 

Mr.  Garlington:  Just  a  minute.  May  we  renew 
the  same  objection  as  to  the  statements  of  the  plain- 
tiff to  the  witness? 

Court:  Yes,  don't  tell  what  your  mother  said 
to  you,  just  tell  w^hat  you  saw  with  reference  to  the 
condition  existing. 

A.  Then  I  looked  at  the  floor.  I  saw  the  floor 
was,  I  would  say,  an  asphalt  tiling,  and  I  noticed 
down  the  aisle  was  carpeting. 
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Q.  What  was  the  condition  of  the  asphalt  tile 
as  to  whether  or  not  it  was  polished?  [115] 

Mr.  Garlington:  Just  a  minute,  now.  With  re- 
spect to  that,  I  desire  to  register  an  objection.  If 
it  is  sought  by  this  testimony  to  establish  some  de- 
fective condition  of  the  particular  area  of  floor  in 
this  seat,  that  is  incompetent,  irrelevant  and  imma- 
terial, because  there  is  nothing  in  the  pleading- 
charging  a  defect  in  that  condition. 

Court:  The  purpose  of  it,  as  I  see  it,  is  just 
to  tell  w^hat  the  actual  condition  was. 

Mr.  Garlington ;  As  long  as  we  are  not  enlarging 
or  changing  the  issue. 

Court:  I  don't  see  it  changes  the  issue  at  all, 
Mr.  Garlington.  It  just  tells  what  the  condition  of 
the  floor  w^as  at  that  time.   Proceed. 

A.  I  saw^  the  type  of  flooring,  and  as  Mother  had 
stated,  the  terrible  jerk  had  come  which  shot  her  feet 
out ( interrupted ) 

Q.     Just  state  the  physical  condition. 

A.  Seeing  the  condition  Mother  was  in,  I  de- 
cided I  had  better  get  her  berth  made  up  immedi- 
ately. 

Q.     Just  a  minute.  Will  you  repeat  the  question? 

(Question  read  back  by  reporter  as  follows: 
What  was  the  condition  of  the  asphalt  tile  as 
to  whether  or  not  it  was  polished?) 

A.  I  could  see  it  was  a  slippery  floor.  Whether 
or  not  additional,  extra  polish  had  been  added,  I 
could  not  state. 
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Q.     Was  there  a  shine  to  the  surface?  [116] 

A.     Tlierc  was  a  shine,  3'es. 

Q.  Were  any  train  officials  around  when  you 
returned  to  your  mother? 

A.  Not  when  I  returned.  While  I  w^as  talking  to 
her,  two  conductors  returned  and  the  Passenger 
Agent.  Mother  had  already  told  them  she  had  been 
injured. 

Q.     What  did  these  train  officials  do? 

A.  They  asked  for  Mother's  name,  my  name,  and 
then  they  turned  to  the  people  on  the  car  and  asked 
if  any  of  the  people  had  seen  her  fall,  and  the  only 
person  who  admitted  she  had  seen  her  fall  was  a 
young  child  w^ho  sat  opposite.  She  said,  "Mother, 
I  saw^  the  lady  fall.  She  had  her  hand  up  hanging 
up  her  hat,"  she  says,  "when  the  train  jerked.  Then 
she  fell."  So  the  mother  said,  "Child,  you  are  too 
young  to  see  that."  I  asked  the  lady  if  she  has  seen 
or  what  her  name  was,  but  she  didn  't  state  it  to 
me. 

Q.  What  did  the  officials  do  after  having  asked 
if  there  w^ere  witnesses  to  the  fall? 

A.  They  turned  and  left  the  car.  They  didn't 
ask  if  they  could  be  of  assistance  or  whether  Mother 
needed  help  or  not. 

Q.     What  did  you  do? 

A.  I  rang  for  the  porter.  No  porter  came.  I 
walked  dow^n  the  car  looking  for  him  and  I  didn't 
see  him.  I  took  Mother  into  the  rest  room  and  laid 
her  on  the  couch.    I  w^ent  again  looking   for  the 
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porter,  I  rang  for  him  again.  When  he  came,  I 
asked  [117]  to  have  the  berth  made  up  immediately. 
I  went  back  into  the  rest  room  and  told  Mother 
I  would  get  her  a  cup  of  tea,  I  thought  tea  might 
help.  I  went  to  the  club  car  and  had  a  pot  of  tea 
made.  I  returned  to  the  rest  room  and  helped  Mother 
drink  it.  By  that  time  she  was  shaking  so  she 
couldn't  hold  the  cup.  I  held  the  cup  for  her,  but 
she  couldn't  retain  the  tea,  so  I  checked  to  see  if 
the  berth  was  ready.  When  it  was  ready,  I  took 
her  back  in.  I  said,  "I  will  undress  you  now,  make 
you  easy."  She  said,  "I  am  in  too  much  pain,  I  will 
lie  here."  Realizing  how  badly  she  was  injured,  I 
Avent  again  in  search  of  the  porter  and  said,  "Will 
you  please  go  find  the  conductor  and  have  him  check 
on  the  train  to  see  if  there  is  a  doctor,  and  if  there 
isn  't,  to  wire  to  the  first  station  and  see  that  a  doctor 
meets  the  train."  After  a  while,  he  returned  and 
said  a  doctor  would  meet  the  train  in  Spokane,  so 
when  the  doctor  came  on  the  train,  I  said  I  wanted 
Mother  removed  to  a  hospital,  so  he  said,  he  checked 
her  over  and  couldn't  find  any  broken  bones.  He 
said  he  would  give  her  some  sleeping  tablets  and 
thought  she  could  go  on  to  Butte.  He  gave  her  sleep- 
ing tablets,  and  shortly  after  she  fell  asleep.  I 
checked  her  several  times  during  the  night  and  she 
seemed  to  be  sleeping  every  time,  so  when  morning 
came,  I  saw  she  was  having  difficulty  talking,  and 
she  said  her  back  was  in  terrible  pain,  so  I  went 
again  to  the  porter  and  asked  him  if  he  would  find 
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the  conductor  or  passenger  agent  and  wire  for  an 
ambulance  to  [US]  meet  the  train  in  Butte.  After 
a  time,  he  came  and  said  they  had  wired  for  a  wheel 
chair,  so  I  said  that  a  wheel  chair  would  not  serve, 
that  she  was  in  too  much  pain  and  she  had  to  have 
an  ambulance,  so  after  a  time  he  (^ame  back  and 
said  it  was  too  late  to  wire  for  an  ambulance,  we 
were  not  making  another  stop  and  that  the  wheel 
chair  would  have  to  serve.  So,  when  we  arrived  in 
Butte,  the  conductors  nor  the  j)orter  made  any 
effort  or  offered  any  assistance  to  help  Mother  get 
off.  It  so  happened  that  the  son  of  a  friend  of  mine 
was  on  his  way  to  West  Point,  so  he  came  back  and 
assisted  me  getting  Mother  off  the  train  on  to  the 
wheel  chair.  At  that  time  the  train  pulled  off  giving 
us  barely  time  to  get  off  the  train.  So,  the  boy 
with  the  wheel  chair  wheeled  her  up  to  the  depot. 
The  one  taxi  that  there  was  there  was  occupied  and 
was  occupied  by  a  nun.  So  she  said  Mother  could 
get  into  the  taxi  with  her.  She  got  out  to  help  me 
to  assist  Mother  in.  During  all  this  time,  no  one 
had  come  near  to  ask  if  they  could  assist,  if  she 
needed  anything  or  how  her  pain  was. 

Q.  Miss  Harrington,  during  the  time  that  has 
intervened  from  your  mother's  arrival  in  Butte, 
August  27,  1947,  up  to  the  present  time,  what  has 
been  her  condition  regarding  ability  to  care  for  her- 
self? 

A.  She  is  unable  to  care  for  herself  at  all.  She 
needs  constant  care. 
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Q.     Is  that  true  at  the  present  time?  [119] 

A.  At  the  present  time  she  needs  care  during  the 
day,  not  at  night.  After  we  get  her  to  bed,  she 
doesn't  need  care  during  the  night.  For  the  first 
few  months  we  had  her  at  home,  she  needed  care 
all  night  long. 

Q.  At  the  present  time,  would  you  describe  briefly 
the  care  that  is  required  in  the  day  time? 

A.  Well,  in  the  morning  when  she  gets  up,  she 
dresses  herself  now,  and  she  is  able  to  come  down- 
stairs for  breakfast.  After  she  has  breakfast,  she 
just  sits  at  the  table.  We  fix  breakfast  and  w^ait  on 
her.  We  assist  her  into  the  living  room  where  she 
sits  in  her  chair,  and,  of  course,  she  is  not  able  to 
do  anything  except  sit  there  for  the  day.  She  sits 
there  until  it  is  her  bedtime,  when  we  assist  her 
upstairs  and  get  her  into  bed.  On  Sunday  now,  she 
is  able  to  go  to  church  with  our  assistance.  We 
help  lier  into  the  car.  Most  Sundays  she  can  go  to 
church.  That  is  the  extent  to  which  we  can  do  any- 
thing. 

Q.  AVhat  was  her  physical  condition  before  the 
accident '? 

A.  Her  physical  condition  was  very  fine.  In 
fact,  for  a  woman  her  age,  it  was  unusual.  She  had 
never  known  sickness  and  she  had  always  been 
blessed  with  good  health  and  had  been  able  to  care 
for  herself  absolutely. 

Q.  Did  she  require  any  of  the  care  which  you 
have  described  that  you  now  give  her  ?  A.     No. 
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Q.  Miss  Harrington,  in  regard  to  financial  mat- 
ters, do  yon  [1-0]  pay  bills  for  yonr  mother  and 
handle  financial  transactions  for  her? 

A.  I  paid  bills  for  her  from  the  time  of  her 
accident  until  a  few  months  ago  because,  of  course, 
she  wasn't  able  to  write  or  read.  In  fact,  she  knew 
nothing  of  what  was  going  on  for  many  weeks. 

Q.  Did  you  have  occasion  to  pay  the  bills  for 
the  hospital? 

A.     Yes,  it  was  necessary  that  I  pay  them. 

Q.     The  nurses  had  to  be  paid  each  week? 

A.     Yes. 

Q.     Did  you  pay  the  nursing  bills  also? 

A.     Yes. 

Q.  When  expenses  were  necessary  such  as  the 
purchase  of  drugs  and  other  incidental  expenses  to 
her  illness,  did  you  pay  those? 

A.  I  paid  some  of  them,  and  my  other  sisters 
paid.  It  all  depended  on  whoever  went  to  the  drug 
store  to  pick  up  the  drugs. 

Q.  Are  you  familiar  with  the  amount  of  drugs 
that  were  purchased  and  the  approximate  cost  of 
those? 

A.  I  know  she  was  given  several  million  units 
of  penicillin.  She  was  given,  I  think,  sulfa ;  she  was 
given  sleeping  tablets,  she  was  given  liver  shots,  she 
was  given  pills  to  help  her  retain  food.  She  couldn  't 
retain  any  food. 

Q.  Can  you  tell  us  the  total  exjoense  for  medicine 
and  drugs,  [121]  have  you  got  that? 
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A.  The  total  I  paid,  I  would  say,  was  in  the 
neighborhood  of  maybe  $125  or  $150,  but  what  the 
rest  of  the  family  paid,  I  couldn't  say.  That  doesn't 
include  penicillin,  of  course,  the  penicillin  was 
mostly  w^hen  she  was  in  the  hospital. 

Mr.  Myers:  Counsel,  have  you  had  an  opportu- 
nity to  examine  the  checks  in  connection  with  the 
payment  of  nurses? 

^Ir.  Pauly:  No,  they  wxre  handed  to  me  just 
before  Court. 

Mr.  Myers:  Your  Honor,  we  have  a  rather  ex- 
tensive series  of  checks  involving  the  payment  of 
nurses,  and  if  counsel (interrupted). 

Coui't :  I  should  think  counsel  could  get  together 
on  that  matter.  I  don't  think  we  ought  to  encumber 
the  record  with  those. 

Mr.  Myers:  It  is  our  calculation  that  the  total 
nursiiig  expense  was  $2,265.05.  If  you  would  like 
to  examine  those  checks. 

Mr.  Pauly:  I  don't  care  to  take  the  time  to  do 
that.  If  counsel  has  stated  they  have  checked  them 
and  it  is  a  correct  total,  we  are  willing  to  accept  it. 

Mr.  Myers:  It  may  be  stipulated  that  $2,265.05 
were  paid  out  for  nursing  care  for  Mary  Ann  Har- 
rington in  connection  with  the  injury  received  in 
the  Milwaukee  train. 

Court:     Very  well,  let  the  record  so  show. 

Q.  Miss  Harrington,  showing  you  what  has  been 
marked  Plaintiff's  [122]  Exhibit  No.  2,  will  you 
tell  us  what  that  is? 
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A.  This  covers  the  hospital  bill  for  the  first  time, 
first  period  ]\Iother  was  in  the  Hospital,  from  the 
27th  of  August  to  the  27th  of  November. 

Q.     What  is  the  amount  of  that  bill? 

A.     The  amount  of  the  bill  is  $1018.80. 

Q.     Did  you  pay  that  bilH  A.     Yes. 

Q.     Did  you  pay  the  entire  amount  of  $1018.80  ? 

A.  No,  I  paid  $995.  There  was  a  discount  of 
$23.80.  I  asked  the  girl  at  the  desk  what  that  cov- 
ered. She  said  the  amount  of  j^enicillin  that  had 
been  given,  that  was  deducted  from  the  cost  of  it. 
The  cost  here  is  given  as  $84.00. 

Q.  In  other  words,  there  was  a  discomit  given 
from  that  total  charge  for  penicillin? 

A.     Yes,  making  the  bill  $995  that  I  paid. 

Q.     You  paid  this  how? 

A.  By  check.  The  check  is  with  the  group 
there  on  the  table,  the  cancelled  check. 

Q.     Whose  money  w^as  actually  paid? 

A.     It  w^as  Mother's  money  actually  paid. 

Q.  Showing  you  what  has  been  marked  Plain- 
tiff's Exhibit  2- A,  wiU  you  tell  us  what  that  is? 

A.  This  covers  the  period  the  second  time  Mother 
had  to  return  to  the  hospital,  w^hich  was  the  13th  of 
April  to  the  29th  of  April.  The  amount  of  this  is 
$196.35.  [123] 

Q.     Did  you  pay  this  bill?  A.     Yes. 

Q.     How  did  you  pay  it? 

A.     I  paid  it  by  check  also. 

Q.     Whose  money  was  it  you  paid? 

A.     Mother's  money. 
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Mi\  Garlington:  The  defendant  will  stipulate 
that  the  hospital  care  is  at  a  reasonable  rate  for 
the  period  involved  in  order  to  avoid  the  necessity  of 
calling  a  witness  for  that  purpose. 

Court:  Very  well,  will  it  be  stipulated  that  the 
amount  charged  was  paid  and  that  it  is  reasonable? 

Mr.  Garlington:  Yes,  your  Honor,  that  is  agree- 
able. 

Mr.  Myers:  May  we  offer  Plaintiff's  Exhibit  2 
and  2-A  in  evidence,  your  Honor  ? 

Mr.  Garlington:     No  objection. 

Court:     Very  w^ell,  they  will  be  so  admitted. 


PLAINTIFF'S  EXHIBIT  2 


''245 

PI  Ex  #2 


"St.  James  Hospital 
Idaho  and  Silver  Streets 


Phone  2-1281 


Filed 

Oct.  25-1949 

H.  H.  Walker,  Clerk 

By  D.  F.  Holland,  Deputy 

j\Iiss  Marjorie  Harrington 
801  West  Galena 
City 
"Account  of  Mrs.  Mary  Ann  Harrington 


Butte,  Montana,  December  2, 1947 


Date 

8/27/47 
to 
11/26/47 


Items 
Bill  rendered 
Room  and  Care 
Operating  Room 
Anesthetic 
Laboratory 
X-Ray 

Drugs  &  Dressings 
Penicillin : 
Intravenous : 
Phone  Service 


Debit 
819.00 


42.00 
15.00 
31.80 
84.00 
27.00 


Credit 


Balance 


Paid  in  Full 

12-9-47 

St.  James  Hospital 

McNultv. 


$1018.80         %$23.80         $995.00" 
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PLAINTIFF'S  EXHIBIT  2-A 


"St.  James  Hospital 
Idaho  and  Silver  Streets 


Phone  2-1281 


PI  Ex  #2A 

#245 

Filed  Oct.  25, 1949 

H.  H.  Walker,  Clerk 

Bv  D.  F.  Holland,  Deputy 


Date 

4/13/48 
to 

4/29/48 


Items 
Bill  Rendered 
Room  and  Care 
Operating  Room 
Intravenous 
Laboratory 
Duracillin 
Drugs 
Oxygen 
Phone  Service 


Butte,  Montana,  May  3,  1948 
Mrs.  Mary  A.  Harrington 


801  AV.  (lalena 
City 


Debit 

128.00 

11.00 

11.00 

42.00 

1.3o 

3.00 

$196.35 


Credit 


Balance 


196.35 


AVe  were  not  sure  whether  or  not  we  had  mailed 
this." 

Q.  (By  Mr.  Myers) :  Returning  to  the  stopover 
in  Seattle  on  j^our  trip  from  California,  you  have 
testified,  I  believe,  that  [125]  you  purchased  a  ticket 
from  Seattle  to  Butte  for  your  mother  in  the 
Seattle  depot,  is  that  correct  *?  A.     Yes. 

Q.     Was  there  a  line  at  the  ticket  window? 

A.  There  were,  I  would  say,  maybe  three  or  four 
ahead  of  me,  and  then  when  I  went  to  the  baggage 
room,  there  were  also  three  or  four  in  line  in  the 
baggage  room. 
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Q.  When  you  went  to  board  the  train,  did  the 
porter  ask  to  see  your  sleeping  car  accommodations  ? 

A.  No,  I  noticed  A-16  on  the  window,  so  I 
stopped  and  he  asked  me  what  my  seat  was.  I  said 
it  was  section  12. 

Q.  After  you  found  Section  12  occupied  by  other 
people,  did  you  show  your  ticket  to  the  porter? 

A.     Yes,  I  did. 

Q.  It  was  for  Section  12,  the  section  which  was 
occupied  at  that  time?  A.     Section  12,  yes. 

Mr.  Myers:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Pauly: 

Q.  At  the  time  you  boarded  the  train,  Miss 
Harrington,  did  you  have  one  or  two  pieces  of 
luggage  I 

A.  I  had  a  light  grip  of  Mother's  and  then  a 
small  overnight  case  of  mine.  [126] 

Q.     There  were  two  pieces?  A.     Yes. 

Q.  And  did  you  have  any  assistance  by  a  Red 
Cap  in  going  from  the  station  to  the  car? 

A.  I  don't  believe  so.  We  were  in  a  hurry  to  get 
on  the  car,  and,  as  I  say,  I  had  been  in  the  baggage 
room  and  just  hurried  down  the  steps  to  nlake  the 
train. 

Q.  You  checked  some  luggage  in  the  baggage 
room?  A,     In  Seattle,  yes. 

Q.     How  many  pieces?  A.     One  piece. 

Q.  You  got  off  the  California  train  with  three 
pieces  of  luggage,  then  checked  one  in  the  Seattle 
station  and  boarded  this  train  with  tw^o  pieces? 
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A.     Yes. 

(^.     One  of  which  was  an  ordinary  suit  case"? 

A.     Yes. 

Q.     The  other,   a  smaller  overnight  bag? 

A.     Yes. 

Q.  Approximately  what  would  be  the  dimensions 
of  the  overnight  bag'? 

A.     I  would  say  twelve  by  eight  by  twelve. 

Q.  Twelve  inches  wide,  twelve  inches  high,  and 
eight  inches  from  front  to  back?  A.     Yes. 

Q.  The  porter  assisted  you  in  getting  on  the 
train  ?  A.     Yes. 

Q.     He  took  your  luggage?  A.     Yes. 

Q.     Both  pieces?  A.    Yes. 

Q.  And  you  testified  that  due  to  the  fact  that 
Section  12  was  occupied  by  a  lady  and  two  chil- 
dren   A.     Yes. 

Q.     you  then  waited  in  another  section? 

A.  Mother  sat;  I  stood  in  the  aisle  and  waited 
for  the  porter  to  return,  or  the  conductor,  to  give 
us  our  proper  seats. 

Q.     What  section  was  that,  do  you  recall? 

A.     Ten. 

Q.  Where  was  it  located  with  respect  to  Section 
12?  A.     Directly  behind  Section  12. 

Q.     On  the  same  side  of  the  aisle  ?  A.     Yes. 

Q.     Were  there  other  people  in  Section  10? 

A.     No. 

Q.     It  was  entirely  emi:)ty?  A.     Yes. 

Q.  But  when  your  Mother  sat  down,  you  stood 
in  the  aisle  ?  A.     Yes. 
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Q.  How  long  was  it  then,  if  you  know,  from  the 
time  your  [128]  mother  and  you  first  arrived  and 
she  sat  in  Section  10  until  you  were  moved  into  Sec- 
tion 12? 

A.  I  would  say  it  was  a  matter  of,  maybe,  not 
more  than  five  minutes,  because  it  was  train  time 
and  I  just  stood,  knowing  we  would  be  pulling  out. 

Q.     Although  the  rest  of  Section  10  was  empty? 

A.    Yes. 

Q.  At  least  nobody  was  sitting  in  there  at  the 
time  1  A.     No. 

Q.  The  porter  came  back  and  put  you  into  Sec- 
tion 12?  A.     Yes. 

Q.  Do  you  know  whether  the  train  was  then 
moving,  or  not?  A.     Yes,  it  was. 

Q.     It  was  leaving  Seattle?  A.     Yes. 

Q.     It  left  Seattle  on  time,  did  it? 

A.     I  believe  so. 

Q.     Do  you  know  the  time  yourself? 

A.     I  believe  it  was  2 :45. 

Q.     In  the  afternoon?  A.     Yes. 

Q.  Where  did  the  porter  put  the  suitcase,  if  you 
know,  when  you  first  went  in? 

A.     He  set  it  on  the  seat  in  Section  10. 

Q.  The  suitcase,  as  distinguished  from  the  over- 
night bag?  [129] 

A.  The  suitcase — I  noticed  the  overnight  case 
because  I  saw  it  was  on  the  seat.  The  suitcase  I 
didn't  pay  any  attention  to  because  I  had  given  it 
to  him  and  knew  he  would  take  care  of  it. 
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Q.     You  don't  know  where  he  put  it? 

A.     No. 

Q.     Did  you  carry  your  own  coat? 

A.  I  carried  my  coat,  ^lother  still  was  wearing 
her  coat. 

Q.  Then,  in  moving  to  Section  12 — do  you  know 
where  the  people  went  who  were,  as  you  say,  oc- 
cupying 12  when  you  arrived? 

A.  They  went  directly  opposite  us,  directly  op- 
posite Section  12. 

Q.  How  many  of  them?  Were  they  men,  women 
or  children? 

A.  No,  a  woman  with  two  children,  children  I 
would  say,  perhaps,  one  maybe  four  and  the  other 
six,  or  maybe  five  and  seven. 

Q.     Boys  or  girls?  A.     Girls. 

Q.     Both  girls?  A.     Yes. 

Q.  In  making  the  move  of  the  lady  and  two  chil- 
dren from  your  Section  12  across  the  aisle,  do  you 
know  whether  any  luggage  w^as  moved? 

A.     No,  I  didn't  jjay  any  attention  to  that.  [130] 

Q.     Do  you  know  whether  any  coats  were  moved? 

A.     No. 

Q.  All  you  knew  was  the  lady  and  children  got 
out  of  there  and  sat  in  the  section  across  the  aisle? 

A.  Yes.  I  know  we  had  been  told  that  was 
occupied. 

Q.  I  am  not  asking  you  what  you  had  been  told 
by  anj^one,  just  what  you  did.  Did  the  porter  then 
assist  you  and  your  mother  in  going  from  Section 
10  to  12? 
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A.  He  picked  up  the  suitcase  or  overnight  case 
that  was  on  the  seat  and  placed  it  on  the  seat  in 
Section  12. 

Q.  Would  that  be  the  seat  in  Section  12  which 
was  nearest  to  Section  10  or  farthest  away  from 
Section  10? 

A.     Farthest  seat,  the  seat  facing  east. 

Q.  Section  12  and  Section  14  are  adjacent  one 
to  the  other? 

A.     Yes,  no,  11  I  would  say,  or  12. 

Q.  Withdraw  that,  I  am  confusing  everyone  here 
by  referring  to  the  wrong  numbers.  Section  12  and 
10  are  adjacent?  A.     Yes. 

Q.  In  moving  the  overnight  bag,  the  small  one, 
and  in  putting  that  in  Section  12,  do  you  know 
whether  it  was  placed  on  the  seat  nearest  to  Section 
10  or  farthest  away  from  10? 

A.     Farthest  away. 

Q.     It  was  placed  farthest  away  from  Section  10? 

A.     Yes. 

Q.     Did  your  mother  sit  down  in  Section  12? 

A.     Yes. 

Q.     In  what  seat? 

A.     The  seat  closest  to  Section  10. 

Q.     The  seat  closest  to  Section  10?  A.     Yes. 

Q.     Those  facts  are  clear  in  your  mind? 

A.    Yes. 

Q.     Where  were  your  coats  placed? 

A.  Well,  as  I  say,  I  put  my  coat  on  top  of  the 
overnight  case. 
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Q.  The  coats  would  also  be  on  the  seat  in  Section 
12  farthest  away  from  Section  10?  A,     Yes. 

Q.  You  yourself,  did  you  sit  down  in  Section  10 
or  Section  12?  A.     No. 

Q.  You  left  immediately  after  your  mother  was 
seated?  A.     Yes,  sir. 

Q.  So  you  never  had  sat  down  in  Section  10  or 
12?  A.     No. 

Q.  As  a  matter  of  fact,  you  hadn't  sat  down  in 
the  car?  A.     No. 

Q.     When  you  left,  the  train  was  in  motion? 

A.    Yes. 

Q.     You  first  w^nt  to  the  ladies'  rest  room? 

A.     Yes. 

Q.     In  that  car?  [132]  A.     Yes. 

Q.     Do  you  know  which  end  of  the  car  it  was  in? 

A.     It  was  the  end  closest  to  our  seats,  I  believe. 

Q.     The  end  closest  to  your  seats? 

A.     I  believe,  if  I  recall  correctly. 

Q.     That  is  your  recollection,  at  least? 

A.     That  is  my  recollection. 

Q.     You  are  not  positive  as  to  that? 

A.     No,  I  am  not. 

Q.  Was  the  ladies'  rest  room  unlocked  at  that 
time  ?  A.     Yes. 

Q.     And  available  for  use?  A.     Yes. 

Q.     You  spent  some  time  there? 

A.     Yes,  I  would  say  10  minutes. 

Q.  Then  I  understood  you  left  that  car  and  went 
to  some  other  car? 
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A.     Yes,  I  went  then  to  the  observation  car. 

Q.  By  the  observation  car  do  you  mean  the  car 
at  the  extreme  rear  of  the  train,  or  the  ckib  car? 

A.  No,  the  observation  car  at  the  rear  end  of 
the  train. 

Q.     At  the  rear  end  of  the  train  ?  A.     Yes. 

Q.  After  you  left  the  rest  room  in  the  car  before 
you  went  to  the  observation  car,  did  you  return  to 
Section  12  to  see  how  [133]  your  mother  might  be 
located? 

A.  No,  because  I  knew  Mother  was  capable  of 
taking  care  of  herself.  As  I  say,  I  thought  the  porter 
would  get  her  placed  and  get  her  a  pillow  because 
the  porter  was  there  when  I  left.  When  I  returned, 
nothing  had  been  done. 

Q.  You  yourself  made  no  effort  to  see  she  had 
been  properly  established? 

Mr.  McCaffery,  Jr.:  Objected  to  as  not  proper 
cross-examination. 

Court :     Sustained. 

Q.  In  going  from  the  observation  car  to  the  rest- 
room,  did  you  pass  your  mother's  section? 

A.     No. 

Q.  And  approximately  how  many  cars  did  you 
go  through  in  passing  from  16  to  the  observation 
car? 

A.  It  might  have  been  three  or  it  might  have 
been  two. 

Q.     Three  or  two?  A.     Yes. 

Q.     Were  they  sleepers? 
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A.  1  boliovo  ono  was  the  club  car  and  1  believe 
one  or  two  were  sleepers. 

Q.     One  w^as  a  club  car?  A.     Yes. 

Q.  \\'(>re  was  that  located  with  respect  to  car 
1()  or  A,  if  you  know?  [134] 

A.  I  couldn't  say  if  it  was  the  next  car  or  if 
there  was  a  car  betw^een, 

Q.  It  is  your  recollection  it  was  between  car  A 
and  the  other  car?  A.     Yes. 

Court:     Car  A-16. 

^[r.  Pauly:  To  avoid  confusion,  16  was  merely 
another  additional  number  to  designate  the  train, 
Train  No.  16.  Car  A  or  Car  B,  Train  16.  Sixteen 
designates  the  train. 

Q.  It  is  your  recollection  that  the  club  car  was 
between  car  A  and  the  observation  car? 

A.     I  believe  so. 

Q.  What  were  the  other  coaches  that  you  passed 
through,  if  you  recall? 

A.     They  were  sleeping  cars. 

Q.     Did  you  pass  through  a  diner  ?  A.     No. 

Q.     You  did  not?  A.     No. 

Q.  Now,  to  make  one  thing  clear  as  to  this  time 
element,  I  understood  you  to  say  that  you  had  been 
reading?  A.     Yes. 

Q.  It  was  ai)proximately  20  minutes  between  the 
time  when  you  got  to  the  observation  car  and  the 
time  when  the  conductor  picked  up  your  tickets? 

A.     Yes. 

Q.  You  had  previously  spent  some  10  minutes  or 
more  in  the  restroom  of  the  car  ?  A.     Yes. 
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Q.  So  that  would  be  approximately  a  half  hour 
from  the  time  you  left  your  mother  and  the  con- 
ductor picked  up  the  ticket  ?  A.     Yes. 

Q.  Then,  it  was  some  10  or  15  minutes  after  the 
conductor  picked  up  the  tickets  you  say  the  lady 
came? 

A.  I  wouldn't  be  positive,  because  as  I  say,  when 
you  are  reading  a  book,  you  aren't  conscious  of 
anything  else  but  the  book  in  front  of  you. 

Q.  You  spent  all  that  time  in  the  observation  car 
reading  ?  A.     Yes. 

Q.     Do  you  know  the  lady  that  came  back? 

A.  No.  I  just  had  noticed  her.  She  was  occupy- 
ing our  section  when  we  got  on. 

Q.     It  was  the  same  lady? 

A.     The  same  lady,  yes. 

Q.  After  you  returned  to  car  A  and  Section  12 
where  your  mother  was  then  seated,  was  she  seated 
in  the  same  seat  where  you  left  her?  A.     Yes. 

Q.     Was  the  conductor  there  at  that  time? 

A.  He  came  almost  immediately,  I  think,  while 
Mother  was  telling  [136]  me  of  her  accident. 

Q.     From  what  direction,  do  you  know? 

A.  I  couldn't  say,  no,  I  was  too  interested  in 
listening  to  Mother. 

Q.     One  or  two  men? 

A.     Two  conductors  and  the  passenger  agent. 

Q.     Three  men?  A.     Yes. 

Q.     No  porter?  A.     No. 
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Q.  Did  you  pass  the  i)oi'ter  in  going  from  the 
observation  car  to  your  mother's  car? 

A.     No,  I  did  not. 

Q.  After  the  conductors  arrived  there  in  Section 
12  following  the  accident,  how  long  were  they  there, 
do  you  know  before  leaving? 

A.  Do  you  mean  how  long  were  they  talking 
there  to  me? 

Q.    Yes. 

A.  Not  more  than  tive  minutes  at  the  most,  just 
took  ^I other's  name  and  address  and  my  name,  and 
turned  to  the  other  passengers  and  asked  if  any 
of  them  had  seen  her  fall.  There  were  few  people 
oil  the  car  even  though  we  had  difficulty  getting 
reservations. 

Q.     Other  people  on  the  car? 

A.     Not  very  many.  [137] 

Q.     There  were  not  very  many  in  the  car? 

A.     No. 

Q.     Do  you  have  any  idea  how  many? 

A.  I  wouldn't  say  there  were  more  than  a  half- 
dozen.  There  was  a  man  and  woman  in  Section  9 
who  could  have  seen  her  fall.  Evidently  they  were 
the  ones  who  helped  i)ick  her  up. 

Q.     You  weren't  there,  of  course?  A.     No. 

Q.     You  didn't  see  the  accident  at  all? 

A.  But  I  asked  them  if  they  had  seen  her  fall, 
and  they  said (interrupted). 

Q.  I  don't  care  what  they  may  have  said.  Thank 
vou.   That  is  all. 
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Redirect  Examination 
By  Mr.  Myers: 

Q.  Miss  Harrington,  you  have  testified  that  the 
porter  moved  the  overnight  bag  from  the  adjoining 
section  in  which  your  mother  was  seated  and  by 
which  you  were  waiting?  A.     Yes, 

Q.  To  the  seat  in  Section  12  furthest  away  from 
that  adjoining  section?  A.     Yes. 

Q.  Was  this  seat  in  Section  12  to  which  the  over- 
night bag  was  moved  facing  in  the  same  direction 
the  car  was  going  %  [138]  A.    Yes. 

Q.     Or  facing  away? 

A.  Facing  the  same  direction.  It  was  facing 
east. 

Q.  In  direct  and  cross-examination  you  have 
given  various  measurements  of  time  as  to  the  time 
you  spent  in  the  rest  room  and  in  the  observation 
car?  A.     Yes. 

Q.  Were  they  accurate  measurements  of  these 
times  ? 

A.  No,  I  did  not  have  my  watch  with  me.  I  think 
Mother's  watch,  the  night  before  it  wasn't  running 
right  or  something,  she  had  put  that  in  her  pocket- 
book. 

Q.  They  were  general  estimations  of  time,  is  that 
correct  ?  A.     Yes. 

Mr.  Myers:     That  is  all. 

(Witness  excused.) 
(Five-minute  recess.) 
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Mr.  McCaffeiy,  Jr. :  I  would  like  to  recall  Dr. 
Kane  at  this  time  lor  a  (luestioii  or  two  I  for<2:ot  to 
ask  on  direct  examination. 

Court:     Very  well. 

P.  E.  KANE 

recalled  as   a   witness   on   behalf   of  the   plaintiff, 
having  been  previously  sw^orn,  testified  as  follows: 

Direct  Examination 
By  Mr.  McCaffery,  Jr.: 

Q.  Doctor,  you  are  the  same  witness  who  testi- 
fied yesterday  afternoon  on  behalf  of  the  plaintiff? 

A.     Yes. 

Q.     You  were  sworn  at  that  time? 

A.     Yes,  sir. 

Q.  Doctor,  handing  you  Plaintiff's  Exhibit  Num- 
ber 1,  that  is  the  X-ray  plate  which  you  testified  you 
had  prepared  under ,  your  direction  % 

A.    Yes,  sir. 

Q.  Doctor,  I  forgot  to  ask  you  yesterday,  could 
you  demonstrate  to  the  jury  the  position  of  the 
stone  in  the  kidney  from  that  X-ray  plate? 

A.  Of  course,  on  reading  plates,  there  is  just 
shadows,  but  here  it  is  on  this  side  here,  this  area 
in  here  (indicating).  It  is  opaque,  something  like 
a  bone  right  at  the  pelvis  shown  on  this  side  here. 
You  can  compare  it.  There  is  no  such  mass  on  the 
left  side  whatsoever.  The  outline  of  that  is  up  that 
way  and  dow^n  (indicating). 

Q.  And,  Doctor,  what  is  the  position  of  the  stone 
in  the  kidney?   Could  vou  describe  whether  it  is  at 
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the  top  or  bottom  or  the  opening  of  the  pelvis  sact 

A.  It  is  in  the  pelvis  of  the  kidney.  Taking  the 
kidney  from  top  to  bottom,  it  would  be  about  the 
middle  in  comparison  with  [140]  the  kidney,  that  is, 
on  the  edge. 

Q.  Doctor,  when  that  condition  is  found  to  exist, 
what  is  the  customary  care  required?  Is  surgery 
indicated  ?  A.     Yes. 

Q.  If  surgery  is  impossible  or  cannot  be  resorted 
to.  Doctor,  what  is  the  usual  result  where  a  stone  is 
permitted  to  remain  in  the,  what  you  refer  to  it, 
the  pelvis  of  the  kidney  ? 

A.  It  will  impinge  upon  it,  the  kidney  substance 
in  time,  and  tend  to  destroy  it  as  time  goes  on. 

Mr.  McCaffery,  Jr. :  That  is  all.  Thank  you. 
Doctor. 

Cross-Examination 
By  Mr.  Pauly: 

Q.  That  is  assuming  it  continues  to  grow  and  is 
of  sufficient  size?  A.     Yes,  sir. 

Q.  Otherwise,  it  might  be  present  and  if  it  be- 
comes dormant,  it  might  never  cause  any  difficulty? 

A.     That's  right. 

Court:  AVhat  is  the  size  of  the  stone  now  with 
relation  to  the  pelvis  sac? 

A.  I  would  say  it  pretty  nearly  fills  it  at  the 
present  time,  comparing  the  shadow  with  the  size 
of  the  normal  pelvis  of  the  kidney. 

Mr.  Pauly:     That  is  all. 

(Witness  excused.)  [141] 


148  CM.St.P.dP.  Railroad  Co.,  Etc. 

NORMAN   HAMILL 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  McCaffery,  Jr.: 

Q.  Mr.  Hamill,  would  you  please  state  your 
name?  A.     Norman  Hamill. 

Q.     What  is  your  business  or  occupation? 

A.     I  am  an  architect. 

Q.  Where  did  you  receive  your  college  educa- 
tion'? A.    Montana  State  College. 

Q.  Did  you  receive  a  degree  at  the  end  of  your 
college  work?  A.     Yes. 

Q.     What  was  that  degree? 

A.     Bachelor  of  Science  in  Architecture. 

Q.  As  an  architect,  ^Ir.  Hamill,  do  you  have 
occasion  to  pass  upon  the  suitability  of  materials 
for  use  in  structures?  A.     Yes. 

Q.  Among  such  materials,  do  you  have  occasions 
to  pass  upon  the  placement  of  rugs  and  asphalt 
tile  and  other  materials  in  places  occupied  by  the 
public  ?  A.     Yes. 

Q.  How  long  have  you  been  in  the  practice  of 
your  j)rofession,  Mr,  Hamill? 

A.     Oh,  about  15  years,  16  years.  [112] 

Q.  You  WTre  duly  licensed  in  the  State  of  Mon- 
tana as  an  architect  ?  A.    Yes,  1935. 

Q.     At  this  time  you  hold  your  license? 

A.     Yes. 

Q.     Mr.  Hamill,  would  you  be  able  to  express  an 
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opinion  as  to  the  footing  given  by  a  heavy  rug,  wool 

rug,  contrasted  with  the  footing  given  by  asphalt 

tile? 

Mr.  Garlington:  Just  a  minute,  your  Honor,  I 
should  like  at  this  time  to  enter  an  objection  to  this 
testimony  for  the  following  reasons:  that  it  is  in- 
competent, irrelevant  and  immaterial;  that  there  is 
neither  an  allegation  nor  any  evidence  that  the  floor 
condition  of  the  car  in  question  was  the  proximate 
cause  of  plaintiff's  injury.  May  I  interrupt  here? 
I  assume  this  evidence  is  offered  in  conne'ction  with 
the  condition  of  the  Car  A-16,  is  that  right? 

Mr.  McCaff ery,  Jr. :  That  is  correct,  it  is  pro- 
posed to  be  offered. 

Mr.  Garlington:  Further  that  a  failure  to  pro- 
vide adequate  facilities  for  the  accommodation  of 
hats  and  coats  of  passengers  is  not  a  reasonably 
foreseeable  cause  of  physical  injury  to  passengers, 
2)articularly  when  adequate  porter  service  is  avail- 
able ;  that  there  is  neither  an  allegation  nor  evidence 
in  this  case  to  sustain  an  attack  on  the  design,  plan- 
ning and  construction  of  the  Touralux  car  such  as 
A-16,  such  matters  [143]  not  being  subject  to  a  re- 
view by  a  jury;  that  the  evidence  with  respect  to 
the  design,  planning  and  construction  of  such  cars 
can  be  furnished  only  by  expert  opinion  evidence 
of  those  qualified  in  that  field.  There  is  no  founda- 
tion laid  here  showing  that  the  witness  of  whom  the 
question  is  asked  is  qualified  as  an  expert  in  that 
field,  and  there  is  insufficient  foundation  of  fact  laid 
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for  the  oj)inion  which  it  is  sought  to   be  obtained 

from  this  witness. 

Mr.  McCaffery,  Jr.:  We  believe,  if  the  Court 
l)lease,  that  the  alleii^ations  of  the  com})laint  and  the 
evidence  which  lias  been  receiv<'(l  in  court  without 
objection  has  definitely  estahlished  a  condition  upon 
which  we  think  the  jury  should  be  ])rovided  with 
some  expert  testimony,  in  connection  with  the  secur- 
ity of  the  footing  provided  by  the  defendant  in 
1)1  aces  where  it  should  have  anticipated  that  ])ersons 
might  be  iii  the  act  of  hanging  up  coats  when  sudden 
movements  of  the  car  would  take  place;  that  they 
have  failed  to  exercise  the  highest  degree  of  care. 
The  only  question  in  my  mind  as  to  the  admissibility 
of  such  evidence  is  as  to  whether  or  not  it  w'ouldn't 
be  within  the  common  knowledge  of  all  jurors,  and 
whether  or  not  expert  testimony  is  required  upon 
the  points. 

Court :  Counsel  seems  to  have  made  no  objection 
upon  that  ground  as  I  understand  the  objection. 

Mr.  Garlington:  Our  objection  is  based  upon  the 
fact  that,  as  we  understand  the  issues  in  this  case, 
3^our  Honor,  the  complaint  [144]  alleges  and  evi- 
dence was  offered  to  prove  that  the  planning,  design 
and  furnishing  of  the  car  is  faulty  in  that  it  does 
not  provide  adequate  and  safe  facilities  or  accom- 
modations for  the  hats  and  coats  of  passengers  on 
the  car.  Our  position  is  that  we  are  at  a  loss — an 
attack  of  that  kind  upon  the  problem  of  railroad 
engineering,  planning  and  design  may  not  be  made 
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in  court  subject  to  a  review  by  the  jury  as  to  the 
adequacy  of  those  facilities,  and  that  would  be  true, 
your  Honor,  whether  the  testimony  on  behalf  of  the 
j^laintiff  is  supported  by  the  opinion  such  as  called 
for  from  this  witness,  or  whether  it  is  based  on  the 
simple  facts  as  they  already  appear  from  the  de- 
scription of  the  area,  that  there  w^as  a  floor,  part  of 
which  was  carpeted  and  i>art  of  which  was  not.  Our 
objection  is  to  the  attack  on  the  design  and  i^lan- 
iiing  of  the  car. 

Court:  Well,  it  isn't  an  attack  upon  the  design 
and  planning  of  the  car,  as  I  see  it.  The  purpose 
of  the  testimony  is  to  elicit  testimony  as  to  the  na- 
ture and  safety  of  the  flooring  furnished,  is  that  it? 

Mr.  McCaffery,  Jr.:  That  is  our  attempt,  your 
Honor. 

Mr.  Garlington :  That  we  consider  to  be  an  at- 
tack on  the  design  and  planning  of  the  car  because 
there  is  no  contention  that  the  Touralux  car  was  not 
in  the  designed  and  planned  condition.  In  other 
words,  there  is  no  testimony  here  that  this  j^articu- 
lar  bit  of  flooring  in  Section  12  was  in  bad  order, 
or  [145]  out  of  the  condition  which  was  prevailing 
throughout  the  car. 

Court :  I  think  I  will  have  a  discussion  with 
counsel  on  this  point. 

(The  jury  was  admonished  at  this  point  and 
left  the  courtroom,  and  in  the  a]3sence  of  the 
jury,  argument  was  had  upon  the  objection. 
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(Tliorcaf'tcr,  a  recess  was  taken  until  2:00 
o'clock,  }).m.,  same  day,  October  20,  1949,  at 
which  time  the  follo\ving  proceedings  were  had, 
still  in  the  absence  of  the  jury:) 

Court:  1  think  upon  ^jruper  objection,  I  will 
sustain  an  objection  to  the  offering  of  expert  opin- 
ion in  the  matter  at  all,  but  not  upon  the  basis  you 
have  suggested,  but  rather  that  this  is  not  a  matter 
subject  to  expert  opinion,  that  the  jury  is  just  as 
well  qualified  as  anyone  else  to  find  whether  or  not 
the  footing  was  safe,  whether  negligence  existed 
under  the  circumstances,  as  well  qualified  as  an  ex- 
pert. We  are  all  too  familiar  with  our  own  experi- 
ence as  to  that.  It  is  something  we  are  aware  of 
every  day  in  our  own  experience,  and  the  jury  too. 
So,  if  the  defendant  will  make  an  objection  to  that 
testimony  based  upon  that  basis,  I  will  sustain  such 
an  objection. 

Mr.  Garlington:  Before  I  do  that,  your  Honor, 
may  I  ask — I  would  not  like  to  waive  the  objection 
to  the  submission  of  that  issue  to  the  jury  by  mak- 
ing objection  to  the  admissit)n  of  expert  evidence 
on  the  point. 

Court:  Oh,  of  course  not.  Your  objection  will 
stand.  The  objection  you  have  made  stands,  and  I 
will  sustain  it  only  [146]  upon  the  basis  that  expert 
opinion  is  not  admissible  in  this  particular  matter. 

Mr.  Garlington:  Then,  let  the  record  show  that 
without  prejudice  to  the  objection  heretofore  made 
hv  the  defendant  to  the  admissibilitv  of  evidence  on 
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(Testimony  of  Norman  Hamill.) 
this  subject,  the  defendant  now  has  the  opportunity 
to  make  an  additional  objection  to  the  introduction 
of  any  expert  opinion  evidence  on  the  issue  of  the 
condition  of  the  floor  for  the  reason  and  on  the 
ground  that  such  is  not  a  jDroper  subject  of  expert 
opinion  evidence. 

Court:  Very  well,  the  Court  will  sustain  the 
objection  on  that  basis,  on  the  basis  it  is  not  proper 
subject  for  opinion  evidence. 

Mr.  Pauly:  And  overrule  it  as  to  the  balance, 
your  Honor? 

Court:  It  isn't  necessary  to  overrule  it.  I  am 
just  advising  you  what  my  position  is.  I  am  sustain- 
ing it  upon  that  basis  alone.  As  the  matter  moves 
along,  make  your  proper  objection  at  any  time,  but 
I  am  just  advising  you  about  my  position  in  the 
matter. 

Mr.  McCaffery,  Jr. :  At  this  time  may  the  wit- 
ness Mr.  Hamill  be  permanently  excused. 

Court :     Yes. 

(Witness  excused.) 

^h\  Calf  ery,  Jr. :  Further,  the  i)laintiff  rests 
his  case  at  this  time.  Before  resting,  we  would  like 
to  make  a  motion  in  conformity  with  Rule  15(b) 
of  the  Code  of  Civil  [147]  Procedure  as  to  amend- 
ments to  conform  to  the  evidence,  and  I  thought, 
perhajis,  it  might  be  better  to  do  so  in  the  absence 
of  the  jury. 

Court :     Verv  well. 


154  CM.St.P.dP.  Railroad  Co.,  Etc. 

Mr.  McCaft'ery,  Jr.:  The  plaintiff  proposes  that 
hor  complaint  he  amended  to  conform  to  the  evi- 
dence as  })ro(hiced  upon  the  plaintiff's  case,  and 
particularly  lliat  Paragraj)li  4  of  j)laintiff's  com- 
])laint  include  the  following  allegation  of  negligence 
as  proved  by  the  evidence  and  be  designated  as  para- 
graph (e). 

Court:  Paragraph  (e),  following  the  enumera- 
tion. 

Mr.  McCaffery,  Jr. :  Following  the  enumeration 
of  issues  of  negligence. 

Court :     On  i3age  4,  yes,  I  see.        » 

Mr.  McCaffery,  Jr.:  As  follows:  That  the  de- 
fendant, in  the  exercise  of  the  highest  degree  of  care 
knew,  or  should  have  known,  that  injuries  were 
liable  to  be  sustained  by  passengers,  and  particularly 
this  plaintiff,  because  of  the  insecure  footing  i)ro- 
vided  by  the  defendant  in  its  Touralux  coaches  in 
those  portions  thereof  covered  by  a  hard  surface 
composition,  namely,  that  portion  between  the  seats 
provided  for  occupancy  of  passengers  and  particu- 
larly should  have  anticipated  injuries  to  a  passenger 
standing  upon  such  hard  surfaced  material  when 
the  train  lurched,  swayed,  or  gave  an  unusual,  un- 
expected or  violent  jerk.  Secondly,  that  the  com- 
plaint in  paragraph  5,  covering  [148]  the  injuries 
received  by  the  plaintiff,  be  amended  to  include  sub- 
sections (h)  and  (j),  as  follows:  (h),  an  infection 
of  the  pelvis  of  the  kidneys;  (j)  a  calcification  in 
the  pelvis  of  the  right  kidney,  resulting  in  a  kidney 
stone  of  large  size.  I  believe  that  is  the  amendments 
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at  this  time  that  we  have  to  conform  to  the  evidence 
in'ocuded  at  the  trial  of  this  cause. 

Mr.  Garlington:  Defendant  would  like  to  be  in- 
f  oiTiied  now  whether  this  amendment  is  intended  to 
eliminate  from  the  further  issues  in  the  case  allega- 
tions of  negligence  in  paragraph  4  on  which  there 
has  not  been  any  evidence  up  to  this  point.  I  refer 
particularly  to  paragraph  4  (a),  concerning  dupli- 
cation of  space  and  paragrai3h  4  (c)  concerning  the 
public  address  system. 

Mr.  McCaffery,  Jr. :  Xo  proof  having  been  ad- 
duced at  the  trial  as  to  the  allegations  contained  in 
paragraph  4(c)  relative  to  a  public  address  system, 
the  plaintiff,  as  to  that  portion  thereof  charging 
negligence  in  failing  to  warn  the  plaintiff,  although 
the  car  in  which  the  plaintiff  was  riding  was 
equi})j)ed  with  a  public  address  system  provided  for 
such  purpose,  is  abandoned  by  the  plaintiff,  but  as 
to  that  portion  of  paragraph  (c)  containing  an  alle- 
gation that  there  was  a  failure  to  notify  or  warn 
the  ])assengers  and  particularly  this  plaintiff  that 
the  train  was  about  to  start,  w^e  still  contend  that 
])roof  has  heeu  made  by  the  testimony  of  the  plain- 
tiff on  direct  examination  [149]  when  she  stated  that 
no  person,  conductor,  porter,  or  otherwise,  warned 
her  that  the  train  was  about  to  start.  Is  that  in 
answer  to  your  question,  Jim?  As  to  paragraph 
(a),  we  still  rely  and  contend  that  proof  of  occu- 
pancy and  inability  to  occupy  the  section  for  which 
she  had  contracted  wdth  the  defendant  company  has 
been  made,  and  that  that  may  be  an  issue  of  con- 
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currino-  lU'oliooiicc  and  nogligcnce  6oiitril)utiii,<i,'  to 
the  plaintiff's  injury  under  the  theory  of  causation. 
Further,  that  the  ])roposed  amendment  does  not,  in 
any  waj%  otlier  tlian  herein  stated,  abandon  any  of 
the  other  designated  grounds  of  negligence  con- 
tained in  the  complaint. 

Mr.  Garlington:  The  defendant  objects  to  the 
amendment  of  the  plaintiff's  complaint  at  the  close 
of  the  plaintiff's  case  by  including  a  general  alle- 
gation dictated  into  the  record  as  paragrajih  4(e) 
for  the  reason  that  it  enlarges  the  issues  in  thc^  com- 
plaint and  leaves  the  defendant  without  opportunity 
to  produce  adequate  testimony  to  meet  that  issue, 
the  enlargement  being  that  in  the  original  complaint, 
by  paragraph  4(d),  the  allegation  was  that  the 
defendant  failed  to  provide  proper  facilities  for  the 
accommodation  of  the  plaintiff's  hat  and  coat,  and 
our  proof  has  been  formed  around  meeting  that 
sort  of  a  contention.  Now,  a  new  issue  is  injected 
as  to  why,  if  at  all,  the  hard  surfaced  composition 
floor  is  provided  in  the  Touralux  coaches,  and 
whether  on  that  issue  injury  should  have  been  an- 
ticipated, and  that  it  may,  perhaps,  be  evidence  of 
a  [150]  violation  of  the  duty  owed  to  the  plaintiff 
without  any  opportunity  to  consider  it  or  to  assem- 
ble evidence  on  that  issue.  The  defendant  objects 
that  the  amendment  comes  too  late  and  for  that 
reason  should  be  not  allowed. 

Court:  Mr.  Garlington,  doesn't  subsection  2  of 
section  (d)  set  forth  the  slippery  and  unsafe  con- 
dition of  the  floor? 
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Mr.  Garlington :  It  does,  but  it  relates  it  and 
confines  it  to  the  business  of  providing-  for  tlie 
accommodation  of  hats  and  coats,  and  it  was  our 
view  that,  frankly,  that  issue  wasn't  sound  as  a 
matter  of  law,  and  we  proposed  to  base  our  defense, 
or,  I  should  say,  risk  our  defense  on  that  proposi- 
tion. Now%  when  the  whole  field  of  what  kind  of 
flooring  should  be  had  in  a  car  of  this  type  is  opened 
up,  just  at  the  close  of  the  plaintiff's  case  and  when 
we  have  but  a  few  hours  within  which  to  put  in 
ours,  it  leaves  us  in  a  very  difficult  position. 

Court:  What  w^as  your  i^osition  wdth  reference 
to  the  allegation  that  was  originally  in  the  com- 
plaint ? 

Mr.  Garlington:  Our  position  with  respect  to 
that  was  that  negligence  in  failing  to  provide  for 
accommodation  of  hats  and  coats  just  couldn't  have 
been  the  proximate  cause  of  this  injury.  In  other 
words,  that  failure  to  provide  some  sort  of  accom- 
modations for  hats  and  coats  did  not  have  a  reason- 
ably foreseeable  consequence  that  it  might  result  in 
physical  injury  to  passengers  under  conditions  as 
they  are  in  that  train.  I  still  think  that  is  the  law, 
and  the  floor  was  just  related  to  [151]  hats  and 
coats,  and  I  frankly (interrupted). 

Court:  Of  course,  it  was  related  as  concurrent 
negligence,  wasn't  it.  Doesn't  the  allegation  make 
it  a  concurring  act  of  negligence?  And  any  one  of 
the  concurring  acts  is  negligence. 

Mr.  Garlington:  I  don't  so  interpret  the  com- 
plaint. 
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Court:  1  think  it  is  siiffic^iciit,  ciioiigii  to  put  you 
on  guard.  It  may  be  it  couldn't  have  been  !sul)niitted 
to  the  jury  on  that  point  under  the  i)leading  at  this 
])oint  without  amendment,  but  surely  it  was  suffi- 
cient to  put  you  on  guard  as  to  the  proposition.  Of 
course,  I  take  that  attitude  because  I,  in  my  own 
mind,  just  looked  at  it  and  thought  it  was  a  slippery 
floor  case. 

Mr.  Garlington:  We  looked  at  it  carefully.  This 
is  done  with  o])vious — the  i)aragrai)h  enumerates 
classifications  (a),  (b),  (c),  (d),  then  under  (d), 
which  is  the  j)aragra])h  we  are  discussing,  there  are 
two  subdivisions,  which  in  any  arrangement  or 
analysis  revert  back  to  (d),  so  we  thought  that  was 
the  issue  we  were  going  to  face.  As  I  say,  we 
thought  we  could  take  that  one  on  the  law  rather 
than  try  to  produce  evidence  with  respect  to  it. 

Court:  Doesn't  that  paragrajDli  allege  there  was 
negligence  in  the  failure  to  provide  facilities  to  hang 
hats  and  coats,  then  doesn't  it  also  allege  there  was 
negligence  in  furnishing  a  slippery  floor?  [152] 

Mr.  Garlington:  I  don't  think  so,  your  Honor, 
because  it  says  defendant  didn't  provide  for  hats 
and  coats  because  of  the  following  defects,  one  and 
two.   That  is  the  frame  work  of  it. 

Court :  It  says  the  facilities  were  inadequate  and 
unsafe,  the  facilities  furnished  for  the  hanging  of 
hats  and  coats  were  inadequate  and  unsafe  because 
the  floor  was  slippery?  That  is  what  it  amounts  to, 
doesn't  it? 

Mr.  Garlington:     I  don't  think  so,  3^our  Honor, 
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I  think  it  says  we  were  negligent  in  failing  to 
provide  jjroper  facilities  for  the  accommodation  of 
the  hats  and  coats,  and  we  knew,  or  should  have 
known  that  the  facilities  so  provided — that  means 
for  hats  and  coats,  as  I  understand — were  inade- 
quate and  unsafe  because — were  in  an  unsafe  con- 
dition to  be  used  while  the  train  was  in  motion  or 
being  put  in  motion  because  of  the  following  defects, 
all  relating  to  hats  and  coats. 

Court:  It  alleges  the  facilities  furnished  were 
inadequate  to  be  used  because  the  floor  was  slippery. 
Now,  surel,y  that  was  enough.  What  is  your  position 
now,  though,  accepting  your  statement  that  you 
were  not  advised,  didn't  feel  that  this  was  a  ques- 
tion to  be  considered,  what  can  you  do  to  proceed 
with  the  trial  within  any  reasonable  time  now^l 

Mr.  Garlington:  I  don't  know.  The  office  of  the 
railroad  that  would  have  to  do  with  these  things  is, 
of  course,  in  Chicago.  If  the  interpretation  of  i:)ara- 
gi'aph  (d)  is  as  your  [153]  Honor  indicates,  then 
there  is  just  no  need  to  include  a  paragraph  (e) 
because  (e)  is  included  in  (d). 

Court :  My  offhand  opinion  was  that  it  is.  I  don't 
know  that  the  amendment  was  necessary. 

Mr.  McCaffery,  Jr. :  May  I  state  the  position  of 
the  plaintiff  in  connection  with  it  ?  It  was  our  inter- 
pretation of  the  drafting  of  the  complaint  that  pre- 
viously in  paragraph  4,  in  describing  the  activities 
which  had  taken  place,  we' have  alleged  that  ''and 
while  in  the  act  of  hanging  up  her  hat,  the  train 
upon  which  the  plaintiff  was  riding  was  violently 
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and  siuldcnly  jerked  and  ])nt  into  motion  by  the 
eni})loyees  of  the  defendant  without  any  notice  or 
warning-  wliatsoever."  Now,  continuing  on  down, 
the  complaint  states  that  the  negligent  acts  and 
omissions  of  the  defendant  corporation,  its  servants 
and  employees,  which  proximately  caused  the  plain- 
tiff's injuries  were  as  follows.  Under  any  interpre- 
tation, the  allegation  of  the  motion  of  the  train  was 
an  allegation  of  a  contributing  cause,  and  the  proof 
has  so  developed  that  we  now  believe  that  the  con- 
tributing cause  has  become  a  concurring  and  proxi- 
mate cause  from  the  evidence  adduced  at  the  trial. 
There  is  no  question  of  lack  of  notice  on  the  part 
of  the  defendant.  The  complaint  actually  puts  them 
on  notic(^  that  the  train  was  suddenly  started,  put 
into  motion  with  a  sudden,  unusual  jerk.  That  is 
alleged  as  a  contributing  cause.  Where  are  they 
taken  by  surprise  from  changing  a  contributing 
cause  to  a  proximate  [154]  cause  as  it  developed 
by  the  evidence  adduced  at  the. trial? 

Court:  I  don't  see  it.  I  think  the  unusual  jerk 
or  whatever  words  are  used  to  allege  the  movement, 
and  the  failure  to  provide  adequate  facilities  for 
hanging  hats  and  the  slippery  condition  of  the  floor, 
the  slippery  floor  that  was  furnished,  are  all  each 
contributing  or  concurrent  acts  of  negligence,  and 
any  one  of  them  is  sufficient.  I  think,  don 't  you  find, 
Mr.  Garlington,  that  the  allegation  with  reference 
to  the  slip])erv  condition  of  the  floor — what  did  you 
have  in  mind  when  you  read  that? 

Ml'.  Garlington :     We  had  in  mind  it  related  back 
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to  the  business  of  hats  and  coats  and  raised  the 
problem  of  foreseeability  and  proximate  cause. 

Court:  The  slippery  floor  didn't  have  anything 
to  do  with  whether  or  not  facilities  were  provided 
for  the  hanging  of  hats  and  coats,  but  surely  the 
slippery  floor  had  something  to  do  under  the  allega- 
tions with  whether  or  not  the  facilities  furnished 
for  hanging  hats  and  coats  were  adequate  and  safe, 
considering  where  they  were  located  and  the  fact 
you  would  have  to  use  the  slippery  floor  to  reach 
them.  Wouldn't  that  be  a  part  of  the  whole  picture 
as  you  w^ould  get  if?  In  other  words,  it  is  alleged 
it  w^as  unsafe  because  you  had  to  stand  on  the  slip- 
pery floor  to  hang  hats  and  coats. 

Mr.  Garlington:  We  may  not  have  interpreted 
it  correctly. 

Court :     Looking  at  it  now,  do  you  see  it.  [155] 

Mr.  Garlington:  I  see  there  can  be  made  a  con- 
nection now. 

Court:     I  appreciate  your  position,  too. 

Mr.  Garlington:  I  think  that  elevates  what 
seemed  to  be  one  of  the  minor  allegations  of  negli- 
gence to  one  of  major  importance  on  its  own. 

Court:  Yes,  separately.  What  can  we  do  now 
to  assist  you"?  Can  we  adjourn  for  the  rest  of  the 
day'? 

Mr.  Garlington:  I  think  we  might  as  well  go 
ahead  and  complete  as  much  of  the  case  as  we  can 
this  afternoon  and  we  will  undertake  in  the  mean- 
while to  see  what  can  be  done  to  remedy  our  situa- 
tion and  then  take  it  up  with  the  Court  in  the  morn- 
in.2\ 
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Court:  Very  well,  call  in  the  jury.  Did  I  grant 
leave  to  make  the  anieiidniciit?  Leave  is  ^lautcHl  to 
make  the  amendment  offered. 

(Jury  returns  to  the  CourtrooTu.) 

Court :     Do  you  wish  to  make  a  statement  ?  [1 56] 

*     *     * 

DONALD  H.  CAMPBELL 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pauly: 

Q.     State  your  name,  please. 

A.     Donald  H.  Campbell. 

Q.     Where  do  you  live? 

A.     Seattle,  Washington. 

Q.  Are  you  employed  by  the  Milwaukee  Rail- 
road? A.     Yes,  I  am. 

Q.     In  what  capacity? 

A.     Chief  Clerk,  Reservation  Bureau. 

Q.     At  what  points  are  you  so  employed? 

A.     I  don't  imderstand. 

Q.     In  what  city  ? 

A.     In  Seattle,  Washington. 

Q.  In  the  Seattle  office  of  the  Milwaukee  Rail- 
road? A.     That's  right. 

Q.  Will  you  please  tell  us  in  general  what  is  the 
Reservation  Bureau  ? 

A.  The  Reservation  Bureau  is  a  private  office 
run  under  the  jurisdiction  of  the  City  Ticket  Office, 
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and  we  are  engaged  in  making  reservations  by  wire 

and  by  phone. 

Q.     For  sleeping  accommodations?  [159] 

A.     Sleeping  accommodations  and  coach. 

Q.     And  coach  accommodations  as  well? 

A.     That's  right. 

Q.  In  that  service,  do  yon  handle  the  assignment 
of  Pulhnan  space  and  tourist  space  together? 

A.     Yes,  we  do. 

Q.  Is  it  a  fact,  Mr.  Campbell,  that  on  any  train 
and  on  Train  16,  that  some  space  in  each  car  may 
be  assigned  specifically  to  various  points? 

A.     That's  right. 

Q.  And  it  is  sold  by  those  stations  without  check- 
ing with  you? 

A.  That's  right.  That  is  their  permanently  as- 
signed space. 

Q.  Would  the  Seattle  office  sell  that  space  so 
assigned  specifically  to  a  station?  A.     No. 

Q.  But  as  to  all  imassigned  space,  the  reserva- 
tions are  handled  through  your  office? 

A.     That's  right. 

Q.  As  Chief  Clerk  in  the  Reservation  Bureau, 
do  you  have  general  supervision  over  such  Reserva- 
tion Bureau?  A.     Yes,  I  do. 

Q.  Now,  let  me  ask  you,  were  you  acting  as  such 
Chief  Clerk  in  August,  1947  ?  A.     I  was.  [160] 

Q.  And  as  such,  did  you  have  supervision  over 
assigning  space  in  Touralux  car  A-16,  leaving 
Seattle  on  August  26,  1947? 
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A.     Yes,  that's  right. 

Q.  I  see  yon  have  available  there  with  you  cer- 
tain documents?  A.     That's  right. 

Q.  Will  you  t(^ll  me,  are  they  documents  from 
your  office?  A.     That's  right. 

Q.     Constituting  part  of  your  official  records? 

A.     That's  right. 

Q.  AVill  you  tell  us,  either  relying  on  your  own 
pei'sonal  recollection,  or  those  documents,  official 
records,  so  far  as  you  have  to,  what  if  any  sale  was 
made  of  Section  12  in  Car  A  leaving  Seattle  on 
Train  16,  August  26,  1947? 

A.  To  begin  at  the  beginning,  on  August  13tli, 
we  received  a  wire  from  our  agent  at  Deer  Lodge, 
Montana,  requesting  space  on  Deer  Lodge  to  Chi- 
cago. 

Q.  Excuse  me  for  interrupting.  AVhat  do  you 
mean,  "on  Deer  Lodge  to  Chicago"? 

A.  The  space  was  requested  for  the  party  to  get 
on  at  Deer  Lodge  and  go  to  Chicago,  and  we  as- 
signed by  wire  lower  12,  Car  A-16.  On  August  19th, 
we  received  a  Western  Union  wire  from  our  agent, 
Mr.  A.  Tansley,  at  San  Francisco,  at  the  request  of 
the  Southern  Pacific  Agent  at  Marysville,  for  space 
on  Seattle  to  Butte.  Inasmuch  as  at  that  time  lower 
12  had  been  assigned  on  Deer  Lodge  and  was  the 
only  space  available,  [161]  we  assigned  to  our  agent, 
Mr.  Tansley  Section  12,  Car  A-16,  to  Deer  Lodge 
only,  under  his  Code  VH  554.   On  August  20th,  we 

received  a  'v\ire  from  our  agent  at  Deer  Lodge 

( inter  rui3ted). 
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Q.  Let  me  interrupt  at  that  point.  Section  12, 
as  I  understand,  had  been  sold  then  to  the  agent  in 
San  Francisco?  A.     That's  right.  . 

Q.  For  use  from  Seattle  to  Deer  Lodge,  and  from 
Deer  Lodge  on,  to  another  party  for  occupancy  on 
Deer  Lodge  to  Chicago? 

A.  That's  right.  On  August  20th,  we  received 
another  wire  from  our  agent  at  Deer  Lodge,  re- 
questing that  we  cancel  the  space  assigned  him  on 
Deer  Lodge  to  Chicago,  which  we  did.  This  left  the 
space  open  from  Deer  Lodge  on.  Sometime  after 
that,  the  space  was  re-assigned  on  Three  Forks  un- 
der Ticket  1034  to  Chicago. 

Q.  The  assignment  was  made  to  Agent  Tansley, 
was  it?  A.     Yes. 

Q.  In  San  Francisco,  for  occupancy  from  Seattle 
to  Deer  Lodge.  Do  you  know  if  that  was  intended 
for  sale  to  someone  at  Marysville,  California? 

A.  I  would  know  by  the  code  number  because 
each  office  has  its  own  separate  code  letters.  If  I 
didn't  know  it  from  memory,  I  could  check  it. 

Q.     Do  you  know  it  from  memory? 

A.     Yes,  in  this  case. 

Q.    What  is  it?  [162] 

A.     VH  is  the  code  at  Marysville. 

Q.  That  space  was  later  picked  up  and  definitely 
sold  to  Marysville  from  Seattle  to  Deer  Lodge? 

A.  When  that  code  number,  the  VH  554,  when 
they  inserted  that  code  number  in  the  diagram,  then 
it  is,  it  is  sold. 

Q.     Was  any  other  sale  made  of  Section  12  on 
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that  train  for  that  day  between  Seattle  and  Deer 

Lodge? 

Mr.  McCaifery,  Jr. :  Just  a  minute,  to  which  we 
will  object  on  the  ground  and  for  the  reason  it  is 
calling  for  a  conclusion  of  the  witness;  there  is  no 
showing,  no  proper  foundation  laid  or  no  showing' 
made  that  this  witness  is  in  complete  charge,  or 
knows  of  his  own  knowledge  that  a  sale  has  not  been 
made  or  was  not  made  by  a  conductor  on  the  station 
or  on  the  platform.  The  evidence  is  self-serving,  it 
is  based  upon  what  the  witness  has  described  as  the 
custom  of  the  railroads  in  the  sale  and  distribu- 
tion of  tickets;  for  the  further  ground  and  for  the 
further  reason  that  the  basis  for  his  answer  is  hear- 
say ;  that  none  of  the  telegrams  which  are  purported 
to  have  been  received  have  been  produced  in  evi- 
dnce  as  the  best  evidence,  although  objection  was 
not  made  at  the  time  by  the  plaintiff. 

Mr.  Pauly:  If  I  may  interrupt.  To  shorten 
matters,  I  intend  to  withdraw  the  question  to  save 
time  going  on  wdth  the  objection. 

Mr.  McCaffery,  Jr. :     All  right.  [163] 

Q.  So  far  as  your  office  is  concerned,  Mr.  Camp- 
bell, can  you  tell  us  whether  or  not  any  other  sale 
of  Section  12  on  that  particular  train  for  that  day 
was  made  leaving  Seattle? 

A.  So  far  as  our  office  is  concerned,  no,  there 
was  no  other  sale. 

Q.  Is  it  possible — I  am  not  asking  you  whether 
it  (lid  in  fact  occur — but  would  it  have  been  possible 


vs.  Mary  Ann  Harrington  167 

(Testimony  of  Donald  H.  Campbell.) 
for  a  ticket  agent,  not  in  your  office,  but  elsewhere 
on  the  line,  to  have  sold  a  ticket  for  occupancy  of 
Section  12  on  that  train  leaving  Seattle  that  dayf 

Mr.  McCaffery,  Jr.:  Just  a  minute.  To  which 
we  will  object  on  the  ground  and  for  the  reason  the 
question  calls  for  conjecture  on  the  j^art  of  the 
witness.  There  is  no  reason  to  say  that  this  witness 
can  testify  whether  or  not  an  agent  or  ticket  sales- 
man in  any  of  their  offices  might  have  made  a 
mistake. 

Mr.  Pauly :  That  is  what  I  am  trjdng  to  get  at, 
your  Honor.  I  want  to  find  out  if  a  mistake  could 
occur. 

Mr.  McCaffer}^,  Jr. :  I  will  withdraw  the  objec- 
tion. 

Court :     Very  well,  answer  the  question. 

A.  I  would  say  it  is  impossible  because  the  agent 
or  ticket  seller  would  have  to  call  or  wire  us  to 
secure  space  before  he  could  sell  it. 

Q.  Of  course,  the  ticket  agent  might  have  failed 
to  do  what  he  should  have  done'?  [164] 

A.     That  is  true. 

Q.  That  would  be  the  only  way  that  it  could  have 
occurred,  any  duplication  of  sale? 

A.     That's  right. 

Q.     But  recognizing  that  is  at  least  a  i:>ossibility  ? 

A.     That  is  a  possibility,  yes. 

Q.  Let  me  ask  you  this  then:  If  such  a  duplica- 
tion of  sale  by  some  ticket  agent  in  contravention 
to  your  practice  and  rules  had  in  fact  been  made, 
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does  your  company  practice  require  that  a  report 

of  such  duplication  in  sale  be  made  to  your  office? 

A.     Very  definitely. 

Q.  Did  your  office  at  any  time  ever  receive  from 
any  source  whatsoever  a  report  of  duplicate  sale 
having  been  made  of  Section  12  on  Train  16  for 
occupancy,  lea^dng  Seattle  August  26,  1947? 

A.     No,  sir. 

Q.  Do  you  also  in  your  office,  Mr.  Campbell, 
quote  rates  on  various  space  ?  A.     Yes,  we  do. 

Q.  Are  you  generally  familiar  with  rates 
charged  for  various  space  on  Train  16? 

A.     Yes,  I  am. 

Q.  In  general,  will  you  tell  us  what,  if  any,  differ- 
ent types  or  classes  of  transportation  are  available 
on  Train  16? 

A.  Train  16  carries  three  classes  of  transporta- 
tion. [165] 

Q.  Three  classes  of  transportation.  What  are 
they  ? 

A.  Coach,  which  is  the  most  economical  and 
involves  only  a  reserved  coach  seat.  The  next  class 
is  what  we  call  Touralux.  It  is  an  interaiediate  class. 
It  entitles  one  on  an  intermediate  ticket  to  purchase 
a  berth,  either  upper  or  lower ;  and  we  have  the  first 
class,  which  is  Pullman,  standard.  That  is  the 
highest,  most  expensive  rate,  and  also  on  the  ticket, 
it  entitles  one  to  purchase  a  room,  a  roomette  or 
bedroom. 

Q.  For  transi)ortation  in  coaches,  how  many 
tickets  are  required? 
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A.  One  ticket  and  one  coupon  for  the  coach  seat 
reserved,  but  that  is  not  a  ticket. 

Q.     Is  any  charge  made  for  the  seat? 

A.     No. 

Q.     Just  for  the  transportation?  A.     Yes. 

Q.  How  many  tickets  are  required  for  trans- 
portation in  the  tourist  section? 

A.     Two  tickets. 

Q.     Will  you  explain  what  they  are? 

A.  The  rail  ticket  which  is  sold  at  the  inter- 
mediate rate,  plus  the  charge  and  ticket  sold  for 
the  berth. 

Q.  I  take  it,  the  rail  transportation  charge  for 
tourist  passengers  is  more  expensive  than  for  day 
coaches?  A.     Yes,  it  is.  [166] 

Q.  Of  course,  there  is  no  charge  for  day  coaches 
corresponding  to  the  sleeper  space? 

A.     That's  right. 

Q.  In  the  Pullman  space,  how  many  tickets  are 
required?  A.     Two  again. 

Q.     What  are  they  for? 

A.  That  is  for  the  rail  and  for  the  Pullman 
space  occupied.  In  the  case  of  the  Olympian  Hia- 
watha, No.  16,  it  would  be  a  roomette  or  bedroom. 

Q.  How  does  that  compare  with  the  correspond- 
ing rates  for  tourist  passage? 

A.     Higher.   It  is  the  most  expensive  form. 

Mr.  Pauly :     That  is  all. 
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C^ross-Examination 
By  Mr.  Myers: 

Q.  How  long-  have  you  worked  for  the  ^lilwaukee 
Railroad?  A.     Approximately  five  years. 

Q.  Have  you  been  employed  in  the  Reservation 
Bureau  all  during  that  time? 

A.  No,  I  originally  w^as  Reservation  Clerk  in 
Minneapolis.  I  was  transferred  to  Seattle  where  I 
was  Reservation  Clerk  for  two  months.  From  then 
on,  I  was  ticket  seller  in  the  Seattle  City  Ticket 
office  until  June  1,  1947,  when  the  Reservation 
Bureau  was  formed.  Since  then  I  have  been  Chief 
Clerk  of  the  [167]  Reservation  Bureau. 

Q.     What  are  the  duties  of  Reservation  Clerk? 

A.  A  Reservation  Clerk  answers  phones,  gives 
out  information  as  to  schedules,  rates,  makes  itiner- 
aries and  assigns  space  on  the  diagrams. 

Q.  The  Reservation  Bureau  to  which  you  have 
referred  was  organized  in  June,  1917? 

A.     That's  right. 

Q.  Was  one  of  the  purposes  of  that  Bureau  to 
eliminate  the  duplications  of  sales? 

A.  Not  necessarily.  We  had  reservations  taken 
care  of  in  the  Seattle  City  Ticket  Office  but  with 
the  addition  of  the  new  streamline  train  and  the 
extra  business  involved,  it  was  deemed  necessary  to 
move  it  out  of  the  ticket  office  and  into  a  room  by 
itself  where  it  could  function  more  efficiently. 

Q.  When  did  the  streamliner  start  to  run  from 
Seattle?  A.     June  29,  1947. 
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Q.  It  was  at  that  time  the  Reservation  Bureau 
was  first  set  up  ?  A.     It  was  set  up  June  1st. 

Q.  You  have  stated  that  there  might  be  a  dupli- 
cate sale  of  tickets  if  a  ticket  seller  failed  to  call  or 
wire  to  secure  the  space  ?  A.     Yes. 

Q.  That  is  correct.  Wouldn't  it  be  possible,  also, 
Mr.  Campbell,  [168]  for  a  ticket  by  mistake  to  be 
written  out  for  a  particular  section  although  the 
actual  section  reserved  were  some  other  number? 

A.     That  could  be  an  error,  yes. 

Q.  In  other  words,  the  ticket  seller  is  a  human 
being  just  like  the  rest  of  us  and  they  could  make 
a  mistake  in  writing  out  numbers  on  a  particular 
ticket?  A.     That  is  true. 

Q.  You  have  stated  that  it  is  a  rule  of  the 
railroad  that  where  there  is  a  duplicate  sale  of 
tickets  there  should  be  a  report,  is  that  correct  ? 

A.     There  always  is. 

Q.  So  there  have  been  instances  of  duplicate 
sales  of  tickets'?  A.     Yes. 

Q.  I  mean  in  spite  of  the  system  that  is  set  up 
in  the  attempt  to  cut  them,  do  duplicate  sales  of 
tickets  for  sections  occur?  A.     That's  right. 

Q.  And  it  would  also  be  possible,  would  it  not, 
Mr.  Campbell,  for  an  error  to  be  made  in  seating 
passengers  holding  a  particular  ticket,  so  that  by 
mistake  they  were  placed  in  some  other  section  than 
that  for  which  their  ticket  called? 

A.     Well,  the  porter,  when  he  puts  them  on  the 
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train,  will  cheek  their  space  and  seat  them  in  that 

section  or  berth. 

Q.     He  would  look  at  their  ticket,  is  that  correct? 

A.  Either  that,  or  he  will  ask  as  to  the  space 
they  are  holding  and  escort  them  to  the  space. 

Q.  It  would  be  possible  for  a  mistake  to  be  made 
in  securing  that  information  so  that  an  individual 
could  be  seated  at  first  in  a  space  other  than  that 
for  which  he  had  bought  a  ticket,  isn't  that  just 
another  human  error  that  could  possibly  occur  ? 

A.     Yes,  that  is  jDossible. 

Mr.  Myers :     That  is  all._ 

Mr.  Pauly:     That  is  all. 

(Witness  excused.) 

THOMAS  FRANCIS  KOLAN 

called  as  a  witness  on  behalf  of  the  defendant,  having 
been  previously  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pauly : 

Q.  Mr.  Xolan,  you  testified  here  previously,  did 
you  not?  A.     Yes,  sir. 

Q.     You  were  sworn  at  that  time? 

A.     That's  right. 

Q.  You  stated  you  were  the  sleeping  car  con- 
ductor on  Train  16  leaving  Seattle  August  26,  1947  ? 

A.     That's  right. 

Q.  Reference  has  been  made  here  and  you  have 
heard  reference  made  to  an  accident  sustained  on 
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that  train  by  Mrs.  Harrington.  [170]  Did  you,  at 
any  time,  learn  of  that  accident  prior  to  your  attend- 
ance in  Court?  A.     Yes,  sir. 

Q.     How  did  you  first  learn  that  Mrs.  Harrington 
had  been  in  an  accident? 

A.     I  heard  it  directly  from  Mrs.  Harrington  at 
the  time  I  was  picking  up  her  ticket. 

Q.     On  that  train  ?  A.     On  that  train,  sir. 

Q.     What  time  did  that  train  leave  Seattle,  do  you 
know?  A.     2:45  p.m. 

Q.     What  did  you  do,  if  anything,  immediately 
after  the  departure  of  that  train  from  Seattle? 

A.     I  started  to  collect  my  tickets. 

Q.     Where  did  you  start? 

A.     In  Car  B,  B-16. 

Q.     Will  you  tell  us  where  B-16  was  located  in 
the  train  on  that  day? 

A.     Car  B-16  is  directly  behind  Car  A-16,  that  is, 
looking  forward  on  the  train. 

Q.     How  many  Touralux  cars  did  you  have  in  the 
train  on  that  day?  A.     I  had  three. 

Q.     B  and  A  and  what  other?  A.     F,  F-16. 

Q.     Will  you  describe  to  us — you  have  indicated 
B  was  immediately  behind  A? 

A.     That's  right. 

Q.     Where  was  Car  F  located? 

A.     F,  immediately  before  A. 

Q.     So  that  from  the  rear  going  forward,  the  cars 
would  be  located  in  the  order  B,  A  and  F  ? 

A.     That's  right,  sir. 
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Q.     You  started  picking  tickets  in  Car  B? 

A.     Yes,  sir. 

Q.     In  what  end  of  Car  B? 

A.     The  rear  end  of  the  car  B. 

Q.     Is  that  your  usual  practice? 

A.    Yes,  sir. 

Q.     Is  there  a  reason  for  that? 

A.  Yes,  there  is  a  reason  as  far  as  I  am  person- 
ally concerned.  I  have  always  started  picking 
tickets  up  there  and  then  working  forward  on  the 
train,  working  each  car  in  succession.  Then,  gen- 
erally, by  the  time  I  complete  the  lifting  of  the 
tickets  of  the  three  Touralux  cars,  as  a  rule,  I  will 
meet  the  train  conductor,  to  whom  I  turn  over  the 
railroad  tickets. 

Q.     Do  you  collect  tickets  in  day  coaches? 

A.     No,  sir. 

Q.     Who  does  ?  A.     The  train  conductor. 

Q.  He  does  that  while  you  are  collecting  tickets 
in  the  Touralux?  A.     Yes,  sir. 

Q.     You  work  toward  each  other? 

A.     That's  right. 

Q.  You  meet  generally  at  the  end  of  the  day 
coaches  or  forward  end  of  the  Touralux  coaches? 

A.     As  a  rule. 

Q.  On  this  particular  occasion,  do  you  remember 
whether  or  not  you  did  begin  the  collection  of  tickets 
in  the  Touralux  cars  at  the  rear  end  of  Car  B? 

A.     Yes,  sir. 

Q.     And  worked  forward? 

A.     That's  right,  sir. 
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Q.  Had  you  completed  the  collection  of  tickets 
when  you  first  learned  of  Mrs.  Harrington's  acci- 
dent? A.     Xo,  sir. 

Q.  How  far  had  you  gotten  in  the  process  of 
collecting  tickets'? 

A.  I  had  completed  Car  B  and  that  part  of  Car 
A  up  to  Mrs.  Harrington's  section. 

Q.  Will  you  describe  to  us  what  the  arrangement 
of  the  Touralux  car  with  respect  to  the  placement 
of  berths  is  and  the  general  practice  with  respect 
to  the  placement  of  low  numbered  sections  in  any- 
particular  portion  of  a  car  with  respect  to  the  mo- 
tion of  the  train,  the  low  numbered  berths  ?  [173] 

A.  The  low  numbered  berths  are  to  the  rear  of 
each  car.   Does  that  answer  your  question? 

Q.     Yes.   Is  that  customarj^? 

A.  That  is  always  the  rule  so  far  as  those  cars 
are  concerned,  at  least. 

Q.  Are  Touralux  cars  so  designed  that  the  low 
numbered  berths  are  adjacent  to  the  ladies'  rest 
room  ? 

A.  No,  the  low  numbered  berths  are  adjacent  to 
the  men's  lounge. 

Q.     The  men's  lounge?  A.     Yes,  sir. 

Q.     The  high  numbered  berths  are  forward? 

A.     Yes,  sir. 

Q.     And  the  men's  room  is  ahead  of  them? 

A.     No,  the  ladies'  room. 

Q.  With  respect  to  the  motion  of  the  train,  can 
you  tell  us  how  the  even  numbered  and  the  odd 
numbered  berths  are  divided  in  the  car? 
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A.  Ill  respect  to  the  direction  of  the  train,  did 
you  say? 

Q.     Yes. 

Q.  Looking  forward  in  the  car,  the  odd  numbers 
are  to  tlie  right  aiid  even  luimbered  berths  are  to 
the  left,  that  is,  of  the  middle  aisle. 

Q.  Is  there  any  particular  reason  for  operating 
the  car  in  that  position  with  the  high  numbers  to 
the  front  end  of  the  car? 

A.  I  don't  know  of  any,  sir.  I  don't  think  I  know 
of  any  [174]  reason  for  it. 

Q.     But  is  that  uniform  practice? 

A.  Yes,  sir,  on  that  train.  I  am  referring  to  these 
cars,  of  course. 

Q.  So  that  in  Car  A,  as  you  were  picking  up 
the  tickets,  did  you  start  at  the  high  or  low  berths? 

A.     Low  berths. 

Q.     And  worked  on  up  ?  A.     Yes,  sir. 

Q.     You  had  reached  Section   12? 

A.     That's  right. 

Q.  You  say  you  then  learned  of  Mrs.  Harring- 
ton's accident  from  her?  A.     That's  right. 

Q.     How^  did  she  inform  you  of  the  accident  ? 

A.  I  asked  her  for  her  ticket.  She  told  me,  "I 
have  been  hurt,  I  fell." 

Q.     What  did  you  do,  if  anything? 

A.  At  that  time  I  just  dispatched  the  porter  for 
her  daughter.  I  think  Mrs.  Harrington  herself,  or 
somebody  told  me  her  daughter  was  on  the  train 
with  her.   I  sent  the  porter  for  Miss  Harrington. 
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Q.     The  porter  was  in  the  car  at  that  time? 

A.     Yes,  sir. 

Q.     What  did  you  yourself  do?  [175] 

A.  I  then  went  and  summoned  the  train  con- 
ductor. 

Q.  Do  you  recall  where  you  may  have  found 
him? 

A.  He  was  forward  in  the  train.  I  can't  tell  you 
exactly  what  spot,  but  it  was  forwarded  in  the  train. 

Q.     What  did  you  do  then? 

A.  We  asked — I  asked  Mrs.  Harrington  if  she 
desired  a  doctor. 

Q.     Did  you  return  to  Mrs.  Harrington? 

A.  Yes.  I  should  say  I  came  back  with  the  train 
conductor  and  I  inquired  as  to  whether  a  doctor  was 
desired  and  was  told  that  that  wouldn't,  that  it 
wasn't  necessary,  it  was  thought  to  be  unnecessary. 

Q.  Was  the  daughter  there  at  the  time  you  re- 
turned? A.     Yes,  sir. 

Q.     Was  the  porter  in  the  car  when  you  returned? 

A.     Yes,  sir. 

Q.  Did  you  make  any  offer  of  assistance  of  any 
kind? 

A.  Yes,  sir.  The  very  fact  that  I  offered  to  wire 
for  a  doctor,  that  in  itself,  and  I  did  eventually  ask 
if  the  berth  wanted  to  be  made  up. 

Q.  AVas  that  at  the  suggestion  of  either  Mrs. 
Harrington  or  her  daughter? 

A.  ,  No,  I  wouldn't  say  it  was.    I  am  inclined  to 
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believe  that  I  asked  if  they  wanted  it  made  down 

for  her  comfort. 

Q.     Did  you  wire  for  a  doctor  immediately? 

A.     No,  sir.  [176] 

Q.  Did  you  inunediately  order  the  berth  made 
down?  A.     No,  sir. 

Q.  Did  you  inquire  of  Mrs.  Harrington  or  her 
daughter,  either  one,  whether  they  wanted  you  to 
take  such  action? 

A.  I  believe  it  was  Miss  Harrington  I  talked 
with  for  the  most  part.  I  inquired  of  her,  as  I 
recall. 

Q.     What  did  she  say? 

A.  She  said,  as  I  recall,  no  not  at  that  time,  she 
didn't  think  so. 

Q.  Did  Mrs.  Harrington  make  any  explanation 
of  how  or  why  she  had  fallen? 

A.     No,  sir,  not  to  me  she  didn't. 

Q.  Did  you,  at  any  time,  make  any  inquiry  to 
determine  whether  anyone  else  in  the  car  may  have 
known  how  or  why  Mrs.  Harrington  may  have 
fallen? 

A.  Immediately  I  did  not,  but  I  did  later.  Im- 
mediately I  didn't,  I  was  concerned  with  other 
things. 

Q.  When  was  it  you  inquired  of  the  other  wit- 
nesses ? 

A.  I  would  roughly  judge,  perhaps,  after  I  satis- 
fied myself  that  they  didn  't  want  a  doctor  and  didn  't 
want  the  berth  made  down,  and  I  am  inclined  to 
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believe  I  completed  picking  up  my  tickets  and  it  was 

after  that  some  time  that  I  inquired  about  witnesses. 

Q.  What  did  you  learn  with  respect  to  whether 
or  not  there  were  any  other  witnesses?  [177] 

A.     I  received  the  names  of  several  witnesses. 

Q.     Do  you  recall  them  now? 

A.  Yes,  sir,  I  can  recall  their  names,  I  believe 
I  can. 

Q.     What  are  they? 

A.  There  was  a  Mr.  and  Mrs.  Stratton.  There 
was  a  lady  with  two  children — that  name  slipjjed 
me  for  the  moment. 

Q.     Can  3^ou  tell  us  how  many  people  there  were? 

A.  Yes.  I  took  down  the  names  of  five  people. 
That  is  not  counting  the  names  of  those  tw^o  children, 
however.  Mr.  and  Mrs.  Stratton,  Mr.  and  Mrs. 
Abney — I  think  the  name  is  Abney. 

Q.     From  Alabama? 

A.     From  some  place  down  South. 

Q.     Do  you  know  the  name  of  the  fifth  person? 

A.  It  was  this  mother  of  the  two  children.  Sorry, 
I  can't  recall  it  right  now. 

Q.  But,  according  to  your  recollection,  there 
were  five  adults?  A.     Yes,  sir. 

Q.     And  two  children? 

A.  Two  children,  but  I  didn't  take  the  names  of 
the  children. 

Q.     Two  children  with  one  of  the  ladies? 

A.     Yes,  sir. 

Q.  You  took  the  names  of  the  witnesses  and  their 
addresses?  A.     Yes,  sir. 
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Q.  That  is  all  the  witnesses  yon  were  able  to 
identify?  [178] 

A.     That  is  all  I  was  able  to  secure. 

Q.  Mr.  Nolan,  w^ould  you  be  able  to  give  us  any 
idea  how  long  it  was  from  the  time  you  left  Seattle 
until  you  reached  Section  12,  Car  A  and  first  learned 
of  Mrs.  Harrington's  accident? 

A.  I  wK)uld  say  approximately,  I  would  say  from 
half  an  hour  to  45  minutes. 

Q.  Do  you  know  where  you  were  on  the  railroad  ? 
That  is,  would  you  be  able  to  identify  any  station 
on  the  railroad  where  you  were  at  the  time  you 
arrived  at  Section  12  and  learned  of  the  accident  ? 

A.  No,  sir,  I  would  not.  I  don't  recall  any 
specific  location. 

Q.  Was  Mrs.  Harrington  in  Section  12  w^hen  you 
first  saw  her  ?  A.     Yes,  sir. 

Q.     Did  she  hold  a  ticket  for  that  space? 

Mr.  McCaffery,  Jr.:  Object  to  this  question.  It 
has  been  admitted  iii  the  answer. 

Court:  Go  ahead,  answer  the  question.  Over- 
ruled. 

A.  You  mean  did  she  hold  a  ticket  personally 
herself? 

Q.    Yes. 

A.     I   believe  her   daughter   held  the   tickets. 

Q.  She  and  her  daughter  did  hold  tickets  for 
Section  12?  A.     Yes. 

Q.  Did  anyone  else  on  that  train  hold  tickets 
calling  for  Section  12?  A.     No,  sir.  [179] 
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Q.  So  far  as  you  know,  was  there  any  dui^lica- 
tion  or  mixup  in  the  occupancy  or  sale  of  tickets 
for  Section  12?  A.     No,  sir. 

Q.  Do  you  have  any  recollection,  Mr.  Nolan,  as 
to  whether  or  not  the  train  had  made  any  stops 
between  Seattle  and  the  time  when  you  reached 
Section  12  and  first  learned  of  Mrs.  Harrington's 
accident  % 

Mr.  McCaffery,  Jr. :  Just  a  minute.  To  which  we 
wdll  object  on  the  grounds  and  for  the  reason  it  isn't 
the  best  evidence.  That  the  trains  are  equipped  with 
a  ticker  and  that  would  definitely  show  whether  any 
stops  had  or  had  not  been  made.  That  is  the  size 
of  it. 

Court:     Overruled. 

A.     There  was  one  stop  made. 

Q.     What?  A.     There  was  one  stop  made. 

Q.     Where  w^as  that?  A.     Renton. 

Q.     Is  that  a  scheduled  stop?  A.     Yes,  sir. 

Q.     Approximately  how  far  out  of  Seattle  is  it? 

A.  Approximately  12  miles.  I  am  more  or  less 
guessing  at  that,  sir. 

Q.  Well,  we  will  have  more  definite  information 
on  it.  Is  that  a  stop  at  which  the  train  has  an 
assigned  period  of  time  [180]  to  wait  there  or  not? 

A.     No,  sir. 

Q.     Did  you  get  off  the  train  at  Renton? 

A.     No,  sir,  I  did  not. 

Q.     Was  the  entire  time  between  the  time  the 
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train  left  Seattle  and  the  time  you  reached  Section 

32  taken  up  by  you  collecting  tickets'? 

A.     Yes,  sir. 

Q.  In  the  process  of  collecting  those  tickets,  were 
you  then  on  your  feet  during  all  that  time? 

A.     At  all  times,  sir. 

Q.  Will  you  tell  us,  if  you  can,  whether  or  not 
there  were  any  lurches  or  jerks  in  the  movement  of 
that  train  between  the  time  it  left  Seattle  and  the 
time  you  got  up  to  Section  12? 

A.  I  have  no  recollection,  sir,  of  any  unusual 
movement  of  the  car. 

Q.  You  testified  you  were  on  your  feet  during 
the  whole  of  that  time? 

A.     Necessarily  so,  picking  up  tickets. 

Q.  Do  you  recall  whether  or  not  there  was  any 
jerk  in  the  movement  of  that  train  as  it  started  up 
from  the  stop  at  Renton  ?  A.     No,  sir. 

Q.     You  were  on  your  feet  at  that  time? 

A.     Yes,  sir. 

Q.  About  how  long  after  you  first  learned  of 
Mrs.  Harrington's  [181]  accident  did  you  order  the 
berth  made  up? 

A.  I  am  not  so  sure  I  could  say,  sir.  Roughly 
speaking,  I  estimate  it  might  have  been  within  the 
following  couple  hours.  That  is,  it  was  within  the 
following  couple  of  hours,  I  believe,  but  I  can't  be 
too  specific  about  that. 

Q.  Was  that  on  your  own  initiative  or  at  the 
request  of  either  Miss  or  ^Irs.  Harrington? 
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A.  As  I  recall,  Miss  Harrington,  at  a  later  time, 
asked  me  to  have  the  berth  made  up. 

Q.     How  did  you  arrange  to  have  that  done  ? 

A.     I  notified  the  porter  and  he  did  so. 

Q.  You  stated  you  later  arranged  to  have  a  wire 
sent  for  a  doctor?  A.     That's  right,  sir. 

Q.  Approximately  how  long  was  that  after  you 
first  learned  of  the  accident? 

A.  I  am  inclined  to  believe  it  was  about  the 
same  time  we  had  the  berth  made  up. 

Q.  Was  that  on  your  own  initiative  or  the  re- 
quest of  Miss  Harrington? 

A.     At  the  request  of  Miss  Harrington. 

Q.  AVhat  arrangements  did  you  make  for  a  doc- 
tor? 

A.  I  notified  the  train  conductor.  As  is  the  usual 
procedure,  I  made  out  the  wire  and  gave  it  to  him 
and  he  dropped  it  off. 

Q.     Where  was  the  wire  addressed?  [182] 

A.     To   Spokane. 

Q.  To  arrange  for  a  doctor  to  meet  the  train  at 
Spokane?  A.     That's  right,  sir. 

Q.  Did  you,  at  any  time  after  this,  inquire  of 
either  Mrs.  Harrington  or  Miss  Harrington  whether 
there  was  anything  more  you  could  do  to  assist  either 
of  them? 

A.  I  don't  know  whether  it  was  due  to  my  in- 
quiry or  whether  Miss  Harrington  came  up  to  me 
about  having  changed  her  mind  about  wanting  a 
doctor  and  wanting  the  berth  laid  down. 
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Q.  Did  you  at  any  time  offer  to  assist  them  in 
any  way? 

A.  I  hope  it  was  understood  that  we  would  be  at 
their  assistance  at  any  time.  That  is  the  general 
belief  I  would  like  to  give  at  a  time  like  that. 

Q.  Insofar  as  any  request  may  have  been  made 
of  you  by  either  Mrs.  Harrington  or  Miss  Harring- 
ton, did  you  attempt  to  comply  with  if? 

A.     Yes,  sir. 

Mr.  Pauly :     That  is  all. 

Cross-Examination 

By  Mr.  McCaff ery,  Jr. : 

Q.     I  think  it  is  Thomas  Patrick  Nolan? 

A.     No,  sir. 

Q.     Thomas  Francis?  A.     That's  right. 

Q.  Mr.  Nolan,  isn't  "it  a  fact  that  it  is  the  custom 
of  the  conductors,  the  sleejDing  car  conductor  in  the 
Touralux  and  the  conductor  in  the  Pullman  cars 
to  start  in  at  the  observation  car  and  pick  up  tickets 
together  and  then  meet  the  train  conductor  in  the 
Touralux  cars? 

A.  Are  you  assuming  I  picked  up  Pullman 
tickets? 

Q.     Yes. 

A.     No,  sir,  I  have  no  chores  in  those  Pullmans. 

Q.  I  am  not  asking  what  chores  you  have.  We 
have  had  evidence  from  you  as  to  what  the  custom  of 
the  railroad  has  been.  I  am  just  asking  you  a  very 
simple  question  as  to  what  the  custom  is  between 
you    and   the    Pullman    conductor    in    picking    uj) 
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tickets.  Is  it  not  the  custom,  Mr.  Nolan,  for  you  and 
the  Pullman  conductor  to  start  from  the  observation 
car  and  work  forward? 

A.     It  isn't  the  custom. 

Q.     Do  you  do  itf  A.     No,  sir. 

Q.     Never  do  it  ?  A.     We  never  have. 

Q.  The  Pullman  conductor  wasn't  with  you  at 
the  time  you  came  to  Mrs.  Harrington? 

A.     No,  sir. 

Q.     And  you  asked  about  her  ticket? 

A.     Yes,  sir.  [184] 

Q.     You  were  absolutely  alone? 

A.     Yes,  sir. 

Q.     You  were?  You  had  started  in  Car  B? 

A.     That's  right. 

Q.  Another  thing,  Mr.  Nolan,  if  you  know:  Do 
the  porters  leave  for  lunch  immediately  after  the 
train  leaves  Seattle?  A.     No,  sir. 

Q.     When  do  they  have  their  lunch? 

A.  They  have  it  sometime  later,  considerably 
later. 

Q.     How  much  later? 

A.     Well,  it  would  generally  be  after  3 :30. 

Q.     After  3:30?  A.     Yes,  sir. 

Q.  That  would  be  a  period  of  45  minutes  out 
of  Seattle? 

A.     Probably  longer  than  45  minutes. 

Q.     You  said  3 :30.  A.     I  said  after  3 :30. 

Q.    You  left  at  2:45?  A.     That's  right. 

Q.     You  remember  that  distinctly? 
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A.  T  won't  say  that,  that  is,  distinctly,  l)ut  that 
is  the  time  we  generally  leave. 

Q.     That  is  the  time  you  are  scheduled  to  leave? 

A.     That's  right,  sir. 

Q.  On  your  train  schedule  out  of  Seattle,  you 
have  listed  [185]  Black  River  and  Ronton  in  the 
same  type.  Is  Black  River  a  scheduled  stop  or  not? 

A.  Before  answering  that,  sir,  may  I  say  my 
woiHv  does  not  concern  having  one  of  those  sched- 
ules that  give  all  those  stops.  I  can  answer  the 
question  if  you  care  to  have  me  do  so.  Black  River 
is  not  a  stop. 

Q.     Renton  is  a  scheduled  stop? 

A.     Yes,  sir. 

Q.  I  think  you  stated  you  got  the  names  of  five 
people  as  witnesses  in  the  car? 

A.     That's  right,  sir. 

Q.     You  picked  \ip  their  tickets? 

A.     Of  the  witnesses,  sir. 

Q.     Of  those  same  witnesses?  A.     Yes,  sir. 

Q.     How  many  were  travelling  on  passes? 

A.     None. 

Q.     Not  a  one?  A.     No,  sir. 

Q.  How  many  passes  did  you  have  on  car  12 
that  day?  A.     On  which  car,  sir? 

Q.     Car  16? 

A.  I  don't  think  I  had  any  passes;  in  fact,  I 
know  I  didn't. 

Q.  You  know  you  didn't.  Did  the  Pullman  con- 
ductoi-  ever  come  to  the  place  where  Mrs.  Harring- 
ton was  seated  in  Section  12  of  [186]  Car  A? 
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A.     To  my  knowledge,  he  didn't. 

Q.  He  didn't.  Then  it  was  the  train  conductor 
who  you  brought  back  with  you  to  the  car? 

A.    Yes,  sir. 

Q.  Was  the  Passenger  Agent  brought  also;  was 
he  on  the  train? 

A.     Just  what  do  you  mean  by  Passenger  Agent? 

Q.  I  don't  know  that  is  the  term  used  on  the 
railroad,  you  got  me. 

A.     I  will  answer  no. 

Q.  Was  any  other  person  who  had  any  official 
capacity  with  the  railroad  brought  back?  Did  you 
bring  anybody  else?  A.     I  did  not. 

Q.  Did  any  official  of  the  railroad  comjjany 
other  than  the  train  conductor  and  yourself  come 
back?  A.     It  is  quite  likely. 

Q.  And  it  being  quite  likely,  Mr.  Nolan,  who 
would  it  be? 

A.  I  think  perhaps  you  are  referring  to  what  we 
call  the  Passenger  Representative. 

Q.  Do  you  know  the  name  of  the  Passenger 
Representative,  Mr.  Nolan? 

A.  I  have  a  recollection  his  name  was  Mr.  Wel- 
lenback,  it  is  a  name  similar  to  that. 

Q.  Have  you  seen  him  present  in  the  court 
room?  A.     No,  sir.  [187] 

Q.     You  haven't  seen  him  here? 

A.     No,  sir. 

Q.  I  don't  suppose,  Mr.  Nolan,  you  want  this 
jury  to  imder stand  by  your  answer  that  there  was 
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no   mjx-up   in   the   section   that   Mrs.    Harrington 
occupied  that  so  far  as  you  know,  you  don't  know 
there  was  any  mix-up  before  you  talked  to  Mrs. 
Harrington  ? 

A.     A  mix-up  of  what  sort,  sirl 

Q.     In  her  occupancy  of  Section  12. 

A.     No,  I  don't  know  there  was. 

Q.  You  don't  know.  In  other  words,  at  the  time 
you  picked  up  her  tickets,  she  was  seated  in  her 
])roper  section?  A.     That's  right,  sir. 

Q.  But  you  are  not  willing  to  testify  as  to  any- 
thing that  occurred  before  that  time,  are  you,  Mr. 
Nolan  ? 

A.     No,  because  I  wasn't  in  the  car. 

Q.  You  didn't  know.  Isn't  it  a  fact,  Mr.  Nolan, 
that  as  you  progressed  through  your  car,  you  are 
very  careful  to  travel  the  rugged  portion  of  the 
aisle  and  stand  on  the  rugs  picking  up  tickets'? 

A.     I  am  travelling  on  the  aisle. 

Q.     You  are  travelling  on  the  aisle? 

A.     That's  right. 

Q.  And  that  is  covered  with  rug,  is  it  not,  Mr. 
Nolan?  A.     That's  right,  sir.  [188] 

Q.  Had  you  or  had  you  not,  Mr.  Nolan,  reached 
the  town  of  Ellensburg  at  the  time  you  wired  for  a 
doctor,  or  had  you  passed  it,  if  you  can  recall  ? 

A.     I  can't  recall,  sir. 

Q.  Do  you  make  a  scheduled  stop  at  Ellensburg, 
or  do  you  not?  A.     Do  we,  or  did  w^e? 

Q.     All  right,  did  you?  A.     We  do. 
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Q.     Did  you  then? 

A.  We  do  now,  but  we  didn't  then.  We  didn't 
do  it  at  that  time. 

Q.     Ellensburg  is  quite  a  large  town,  isn't  it? 

A.  I  don't  know.  I  have  never  been  in  town, 
just  gone  through. 

Q.  You  have  a  considerable  stop,  Mr.  Nolan, 
at  Othello?  A.     Yes,  sir. 

Q.  Would  you  be  able  to  state  whether  or  not 
you  had  wired  ahead  to  Spokane  before  you  had 
arrived  at  Othello? 

A.     I  am  not  able  to  say,  sir. 

Q.  Can  you  tell  me  in  which  manner  the  wire 
was  dispatched? 

A.  Yes,  I  made  out  the,  I  wrote  out  the  message 
and  gave  it  to  the  train  conductor,  and  he  in  turn 
dropped  it  off,  as  we  say,  or  handed  it  in. 

Q.  That  doesn't  require  a  physical  stop  of  the 
train  to  send  a  wire  then? 

A.  I  am  afraid  I  can't  answer  that  because  I 
am  not  too  well  [189]  acquainted  with  the  different 
methods  there  are  of  passing  off  and  handing  off 
telegrams. 

Q.  I  believe  that  the  schedule  would  bring  the 
train  upon  which  you  were  travelling  into  Othello 
at  7:20  in  the  evening?  A.     That's  right,  sir. 

Q.  There  is  a  15  minute  scheduled  stop  at  Oth- 
ello? A.     That  is  correct. 

Q.  That  is  about  two  hours  and  40  minutes  out 
of  Spokane  ?  There  is  a  scheduled  stop  at  Spokane 
at  9:55?  A.     Yes,  sir. 
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Q.  You  have  no  independent  recollection  at  this 
time,  Mr.  Nolan,  as  to  whether  that  wire  had  been 
dispatched  before  you  left  Othello  or  not? 

A.     No,  sir,  I  do  not. 

Q.     You  said,  I  believe,  you  prepared  the  wire? 

A.     Yes,  sir. 

Q.     You  wired  for  the  doctor  at  Spokane? 

A.     I  wired  to  Spokane  for  a  doctor. 

Q.     You  wired  to  S})okane  for  a  doctor? 

A.     Yes,  sir. 

Q.  Was  there  any  reason  that  you  can  ascribe 
at  this  time,  Mr.  Nolan,  why  the  wire  was  not  di- 
rected to  Othello? 

A.  I  don't  know.  I  am  not  so  sure  whether 
there  was  a  doctor  at  Othello.  That  might  have 
had  some  bearing  on  it,  but  I  am  not  sure.  [190] 

Q.  Did  you  get  a  railroad  ticket  from  Mrs. 
Harrington  ? 

A.     Personally  from  her,  do  you  mean? 

Q.     Yes.  A.     No,  sir. 

Q.     What  did  she  tell  you? 

A.  I  am  not  so  sure.  I  am  inclined  to  believe  I 
heard  some  place,  from  her  or  from  another  source, 
that  the  tickets  were  in  the  daughter's  possession, 
but  I  won't  say  Mrs.  Harrington  told  me  that. 
That  was  the  impression  I  received  some  place. 

Q.  Who  turned  over  the  ticket  for  Mrs.  Har- 
rington's transportation  to  you? 

A.     That  I  don't  recall. 
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Q.  When  did  you  i^ick  up  your  sleeping  car 
accommodations  for  Section  12  and  from  whom? 

A.  I  don't  know.  I  either  got  them  directly 
from  Miss  Harrington,  or  perhaps,  they  might  have 
been  given  to  me  by  the  train  conductor.  Some- 
times that  is  done;  or  by  some  other  party  on  the 
train. 

Q.  Mr.  Nolan,  do  you  have  any  idea  how  you 
remembered  the  sequence  of  those  cars  as  B,  A,  F, 
on  that  night?  A.     On  that  night ? 

Q.     On  that  train? 

A.  That  day?  That  is  the  way  they  had  been  on 
every  train  I  had  worked  up  to  that  time. 

Q.     That  is  the  custom,  then,  B,  A.  F?  [191] 

A.     That  is  from  the  rear. 

Q.     I  understand.  A.     It  is  just  B,  A,  F. 

Q.     B,  A,  F,  it  is  always  B,  A,  F? 

A.     Yes,  on  the  Touralux. 

Q.  Then,  behind  that  train  on  that  particular 
day,  how  many  Pullman  sections  did  yovi  have? 

A.  By  ''behind  the  train,"  you  mean  on  the 
train  ? 

Q.  Including  the  club  car.  I  think  the  club  car 
is  usually  situated  behind  B  on  the  train? 

A.     No,  sir. 

Q.     Would  it  be  ahead  of  F?  A.     Yes,  sir. 

Q.     Then  behind  B  did  you  have  your  diner? 

A.     Yes,  sir. 

Q.  Then  behind  the  diner,  you  would  have  a  Pull- 
man and  an  observation? 
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A.     That's  right,  sir. 

Q.  On  that  day,  were  you  pulling  the  new  type 
equi]nnent  or  old  type  on  the  pullman  sections,  do 
you  remember? 

A.  We  were  pulling  old  type  as  far  as  Pullman 
sections  were  concerned,  sir. 

Q.  Did  you  state  on  direct  examination,  Mr. 
Nolan  that  you  called  the  porter  to  make  up  the 
birth? 

A.  I  said  I  notified  the  porter.  To  the  best  of 
my  recollection  [192]  I  did. 

Q.     But  somebody  else  might  have? 

A.     That  is  entirely  possible. 

Mr.  McCaft'ery,  Jr. :     That  is  all,  Mr.  Nolan. 
Redirect  Examination 
By  Mr.  Pauly: 

Q.  Let  me  ask  you:  Did  anyone,  previous  to  the 
time  when  you  arrived  at  Section  12,  approach  you 
regarding  any  sort  of  mix-up  or  duplication  of 
space  in  Section  12  in  Car  A? 

A.     To  my  knowledge,  no  one  did. 

Q.  In  answering  that  question,  do  you  intend  to 
refer  both  to  the  time  you  were  at  Seattle  and  after 
you  left  Seattle?  A.     That's  right,  sir. 

Q.  Did  the  porter,  at  any  time,  either  before 
leaving  Seattle  or  afterward,  ever  come  to  you 
regarding  a  mix-up  or  duplication  in  the  occupancy 
of  Section  12,  Car  A?  A.     No,  sir. 

Q.  You  were  asked  whether  the  Pullman  con- 
ductor came  up  to  Section  12  in  Car  A.    Does  the 
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Pullman  conductor  have  anything  to  do  with  that 

part  of  the  train? 

A.     No,  sir,  nothing  whatever. 

Q.  You  have  nothing  yourself  to  do  with  the 
Pullman  section?  A.     Absolutely  not. 

Q.  He  has  nothing  to  do  with  the  Touralux 
section?  [193]  A.     That's  right. 

Q.  Who  is  this  other  train  official  you  referred 
to? 

A.  He  is  what  we  call  a  Passenger  Representa- 
tive. 

Q.     Is  he  a  part  of  the  train  crew? 

A.  At  that  time  he  wasn't  what  you  would  call 
a  regulai'  train  employee  in  the  true  sense  of  the 
word.  He  was  riding  on  the  train.  He  was  rather 
what  you  would  call  a  comi3any  employee  riding  on 
the  train. 

Q.  There  may  have  been  other  company  em- 
])loyees  ? 

A.  Yes,  there  could  have  been  others,  but  this 
man  we  knew  was  there. 

Q.  You  were  asked  whether  you  walked  on  car- 
pets all  the  time.  I  will  ask  you,  Mr.  Nolan,  if  there 
are  any  carpets  on  the  part  of  the  Touralux  cars 
that  go  past  the  rest  rooms  at  either  end  of  the  car? 

A.  I  understood  the  question  to  be  did  I  walk 
on  carpets  while  I  picked  up  tickets,  and  I  answered 
yes.  That  is  true  while  I  am  actually  picking  up 
tickets. 
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Q.  AVliile  you  arc  in  the  ends  of  the  cars  along 
side  of  the  rest  rooms,  there  is  no  carpeting  there? 

A.  There  is  no  cari)eting  there  and  I  pick  u[)  no 
tickets. 

Q.  The  floor  there  is  the  same  as  between  the 
seats  on  either  side  of  the  aisle?  A.     Yes,  sir. 

Q.  In  the  men's  room  there  is  no  carpetin.o'  in 
part  of  that?  [194] 

A.     On  part  of  that  there'  is  no  carpeting. 

Q.  Do  you  know  whether  or  not  you  might  have 
been  in  there  picking  up  tickets  any  time? 

A.  I  do  occasionally.  If  there  is  passengers  sit- 
ting in  there,  I  will  go  in  and  pick  up  tickets. 

Q.  Going  from  one  end  of  a  car  to  the  next  car, 
there  is  no  carpets  in  there,  of  course? 

A.     No. 

Recross-Examination 
By  Mr.  McCaffery,  Jr. : 

Q.  Mr.  Nolan,  for  the  benefit  of  the  jury,  would 
you  describe  the  vestibule  in  the  front  end  of  the 
car  and  the  vestibule  in  the  rear  end  of  Car  A  with 
reference  to  the  corridor  through  which  you  pass 
once  you  leave  the  rugged  surface  passing  from  the 
aisle  of  the  car?  A.     Would  I  describe  it? 

Q.     Yes. 

A.  It  is  about,  roughly  speaking — here  again  I 
am  approximating  this  measurement — I  would  say 
about  two  and  a  half  feet  wide.  It  runs  along  the 
windows,  the  windows  are  one  side,  that  is  the  side 
you  are  on,  and  the  side  of  the  ladies'  lounge  or 
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men's  lomige,  as  the  case  may  be,  is  on  the  other 
side,  and  the  floor  has  this  composition  we  spoke  of, 
no  carpeting",  and  there  is  a  rail  along  there,  a  safety 
rail.  [195] 

Q.  There  is  a  rail  along  the  window  side,  is  there 
not,  Mr.  Nolan?  A.     Yes,  sir. 

Q.     Along  the  left  side  there  is  a  complete  wall? 

A.  These  aisles  we  refer  to  are  on  opposite  sides 
of  the  car. 

Q.     I  see  what  you  mean. 

A.  On  the  men's  end,  of  course  the  Aisle  would 
be  on  the  left  hand  side  of  the  men's  lounge,  and, 
of  course,  in  the  other  end,  it  w^ould  be  to  the  right 
of  the  ladies'  lounge. 

Q.  Would  I  be  incorrect  in  stating,  Mr.  Nolan, 
that  there  is  complete  protection  to  anybody  tra- 
versing that  area  from  a  full  wall  on  one  side  and 
a  hand  rail  on  the  other? 

A.     I  would  say  it  is  protection,  yes,  sir. 

Mr.  McCaffery,  Jr. :     That  is  all. 

Court:  Mr.  Nolan,  this  Passenger  Representa- 
tive? 

A.     Yes. 

Court:  He  was  on  the  train.  Was  he  working 
on  the  train? 

A.  In  a  sense  he  was  working.  He  was  accom- 
panying us  at  that  time,  the  train  being  new,  and  I 
believe  they  were.  They  probably  had  a  multitude 
of  duties. 

Court:  But  the  Train  Representative  actually 
was  engaged  in  his  business  on  that  train  ? 
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A.  What  I  want  to  make  clear  was:  we  don't 
have  them  all  the  time.  We  don't  have  them  at  this 
time,  for  instance.  It  was  a  temporary  measure. 

Court :  There  is  one  other  question  I  want  to  ask 
you,  Mr.  Nolan.  Do  you  recall  the  train  stopping 
at  Renton  ? 

A.  I  don't  recall  definitely  it  stopped  there. 
There  is  a  scheduled  stop  there. 

Court:     But  you  don't  recall  it? 

A.  Not  in  particular.  I  know  there  is  a  stoj) 
there. 

Court:  Very  well,  that  is  all.  I  think  we  will 
take  a  short  recess,  Mr.  Pauly,  at  this  time. 

(Witness  excused). 

(Ten-minute  recess.) 

JESSE  LOVE 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Pauly: 

Q.    What  is  your  name? 

A.    Jesse  Love. 

Q.     Where  do  you  live?  A.     Chicago. 

Q.  Are  you  employed  by  the  Milwaukee  Rail- 
road? A.     Yes,  sir. 

Q.     In  what  capacity? 

A.     Sleeping  Car  Department. 

Q.     What  specifically  is  your  job?  [197] 
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A.     Sleeping  car  porter. 

Q.  How  long  have  you  been  employed  by  the 
Milwaukee  Railroad  as  a  sleeping  car  porter? 

A.     27  years. 

Q.     Were  you  so  employed  in  August,  1947? 

A.     Yes,  sir. 

Q.  Were  you  so  employed  on  train  No.  16  leav- 
ing Seattle  on  August  26,  1947?  A.    Yes,  sir. 

Q.     What  car  were  you  assigned  to? 

A.     Car  A-16. 

Q.  What  in  general  is  that  referred  to  as,  what 
kind  of  a  car  is  that  ?  A.     Touralux  car. 

Q.     Is  that  a  sleeping  car?  A.     Yes,  sir. 

Q.  How  long  had  you  been  on  that  assignment 
before  August  26th,  on  that  particular  train,  1947? 

A.  That  train  was  put  on,  I  think,  June  29th, 
and  I  was  on  since  the  new  train  had  been  put  on. 

Q.  You  went  on  that  train  as  sleeping  car  porter 
when  that  train  started,  is  that  right? 

A.     Yes,  sir. 

Q.  Do  you  recall  that  as  l^eing  the  train  trip  on 
which  Mrs.  Harrington  claims  to  have  suffered  an 
accident?  [198]  A.     Yes,  sir. 

Q.  Do  you  recall  you  assisted  Mrs.  Harrington 
and  her  daughter  to  board  the  train  at  Seattle? 

A.     I  don't  remember. 

Q.  Do  you  remember  whether  or  not  you  carried 
any  luggage  for  them  on  to  the  train? 

A.     I  don't  remember  that. 

Q.  On  the  train  do  you  know  whether  or  not  you 
assisted  them  in  occup3dng  Section  12? 
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A.     Yes,  sir. 

Q.  Was  tliat  when  they  first  boarded  the  train 
or  not? 

A.     When  they  first  hoarded  the  train. 

Q.     You  showed  them  to  their  section? 

A.     Yes,  sir. 

Q.  Did  you  inquire  of  them  wliat  section  they 
occupied?  A.     Yes,  sir. 

Q.     What  did  tliey  tell  you  they  occupied? 

A.     Section  12. 

Q.     Is  that  the  section  to  which  you  took  them  ? 

A.     Yes,  sir. 

Q.  Was  there  anybody  in  that  section  at  that 
time?  A.     No,  sir. 

Q.  Do  you  recall  whether  you  put  any  luggage 
belonging  to  Mrs.  Harrington  or  Miss  Harrington 
into  Section  12  at  that  time? 

A.     Yes,  sir.  [199] 

Q 
A 

Q 

A 

Q 
Q 

A 
the 

Q 
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What  luggage  did  you  put  in  the  Section? 

I  didn't  imderstand  you. 

What  luggage  did  you  put  in  the  section? 

Some  bags. 

Where?  A.     Section  12. 

What  part  of  Section  12? 

I  put  them  in  the  seat,  front  seat,  underneath 
seat. 

How  many  pieces  were  there,  if  you  know? 

I  think  there  was  about  three  pieces,  two  or 
three  pieces. 

Q.     Some  you  put  on  the  seat,  some  mider  the 
seat,  is  that  right?  A.     That's  right. 
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Q.  As  far  as  you  know,  Mr.  Love,  did  anyone 
else  on  that  train  hold  any  ticket  for  Section  12 
leaving  Seattle  that  day,  other  than  Mrs.  Harring- 
ton and  her  daughter'?  A.     No,  sir. 

Q.  Did  you,  before  the  train  left  Seattle,  go  make 
any  inquiry  of  the  sleeping  car  conductor  regarding 
who  was  entitled  to  occupy  Section  12  in  Car  A-16  ? 

A.     No,  sir. 

Q.  Did  you  make  any  such  inquiry  of  any  other 
j)erson?  A.     No,  sir. 

Q.  Did  you  make  any  such  inquiry  of  any  person 
after  leaving  Seattle?  [200]  A.     No,  sir. 

Q.  How  did  you  first  learn,  Mr.  Love,  that  Mrs. 
Harrington  had  been  in  an  accident? 

A.  A  passenger  told  me.  I  was  in  the  rear  of 
the  car  and  a  passenger  told  me  there  was  a  lady 
fell  out  of  the  seat. 

Q.     Do  you  know  who  the  passenger  was*? 
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No. 

A  man  or  lady?  A.    A  man. 

AVhere  were  you  at  that  time? 

In  the  rear  of  the  car. 

What,  if  anything,  were  you  doing? 

Straightening  out  some  linen  in  the  locker. 

In  what  locker? 

In  the  locker,  my  linen  locker. 

In  what  part  of  the  car  is  the  locker  located  ? 

In  the  rear  end  of  it  around  Section  1  and  2. 


That  is  the  car's  rear  end. 
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Q.  The  low  numbered  sections  are  located  to  the 
rear  of  the  car?  A.     Yes,  sir. 

Q.    Where  is  the  ladies'  rest  room  located? 

A.     In  the  front  end  of  the  car. 

Q.  And  the  high  numbers  are  located  to  the  front 
end?  A.     Yes,  sir.  [201] 

Q.  The  men's  room,  then,  is  located  to  the 
rear  end?  A.     That's  right. 

Q.  Where  is  your  locker  with  respect  to  the 
men's  room? 

A.  Next  to  the  men's  room;  around  close  to  the 
men's  room  in  the  rear  end. 

Q.  Are  the  Touralux  cars  always  transported  in 
that  position  wdth  the  high  numbers  forward  and 
the  low  numbers  to  the  rear?  A.     Yes,  sir. 

Q.  Is  there  any  particular  reason,  Mr.  Love,  why 
that  is  so? 

A.  That  is  the  way  it  is  made,  the  way  the  berths 
got  to  be  laid  down. 

Q.     Will  you  explain  that  a  little  further  to  us? 

A.  It  is  the  way  it  is  made.  The  berth  opens 
up  from  the  front.  Otherwise,  the  passenger  would 
be  riding  backwards. 

Q.  When  a  berth  is  made  up,  the  person  lying  in 
the  berth  should  have  their  head  to  the  front  end 
of  the  train,  is  that  right?  A.     Yes,  sir. 

Q.  I  take  it  from  what  you  say  these  Touralux 
berths  are  so  designed  that  the  head  end  of  the 
berth  must  always  point  toward  the  end  of  the  car 
which  has  the  high  numbers ?  A.     That's  right. 


vs.  Mary  Ann  Harrington  201 

(Testimony  of  Jesse  Love.) 

Q.  If  it  were  otherwise,  the  passengers  would 
be  sleeping  backwards  with  their  heads  pointing 
toward  the  rear  of  the  train?  [202] 

A.     Yes,  sir. 

Q.  What  is  there  about  the  berth  that  results 
in  that?  What  is  there  about  it  that  makes  it 
necessary  for  the  head  to  point  in  that  particular 
direction  ? 

A.  That  is  the  regxilar  w^ay  of  riding.  Those  par- 
ticular cars  are  made  one  way,  that  is  from  the 
head  one  wa}^  Those  Touralux  cars  are  made  that 
way,  so  it  couldn't  be  used  otherwise.  If  you  did, 
it  would  be  going  backwards. 

Q.  Couldn't  you  reverse  the  passenger  by  simply 
switching  the  pillow?  A.     It  isn't  handy. 

Q.  Are  there  any  shelves  involved  in  making  up 
a  berth  in  a  Touralux  car? 

A.  At  the  foot  of  the  bed  there  is  a  little  shelf. 
You  raise  the  back  up  and  there  is  a  little  shelf. 

Q.     Is  there  any  such  shelf  at  the  head? 

A.     No. 

Q.  So,  if  the  car  wasn't  in  that  position,  the 
shelf  would  be  at  the  head?  A.     That's  right. 

Q.  Is  the  mattress  designed  so  as  to  require  the 
bed  to  be  made  up  in  that  position? 

A.  Yes,  it  is.  In  a  way  of  speaking,  it  is  slit 
half  in  two.  It  is  split  half  open.  There  is  a  sepa- 
ration in  there. 

Q.     Is  the  separation  in  the  middle?  [203] 

A.     More  at  one  end  than  directly  in  the  middle. 
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Q.  At  the  time  that  you  first  learned  of  Mrs. 
Harrington's  accident  you  were  standing  near  your 
locker  in  the  rear  end  of  the  car.  What  did  you  do 
then?  A.     I  went  to  see  what  could  be  done. 

Q.  Who,  if  anyone,  was  there  when  you  got 
there? 

A.     The  conductor  was  there  when  I  got  there. 

Q.     What  condu<itor  are  you  referring  to? 

A.     The  sleeping  car  conductor. 

Q.     Mr.  Nolan?  A.     Yes,  sir. 

Q.     Where  was  Mrs.  Harrington? 

A.     She  w^as  in  her  seat. 

Q.     In  what  section  ?  A.     12. 

Q.  As  far  as  you  know,  did  she  at  any  time 
occupy  any  other  seat  in  the  train  except  in  Sec- 
tion 12?  A.     No,  sir. 

Q.  On  arrival  there  at  Section  12  w^hen  Mr. 
Nolan  was  there,  did  he  instruct  you  to  do  anything  ? 

A.     Yes,  sir. 

Q.     What  did  he  instruct  you  to  do? 

A.     Go  and  get  her  daughter,  the  lady's  daughter. 

Q.  Did  you  yourself  know  where  the  daughter 
was  ? 

A.  I  didn't  know.  I  heard  someone  say  where 
she  w^as.  [204] 

Q.    Where  did  you  go  looking  for  her? 

A.     In  the  club  car. 

Q.  You  had  been  given  reason  to  think  she 
was  there?  A.     That  is  what  they  told  me. 

Q.     ^A^io  told  you? 
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A.  The  passengers  standing  around  there.  They 
told  me  she  was  in  the  elid)  car. 

Q.  By  the  ahxh  car — where  is  the  club  car  lo- 
cated in  that  train,  if  you  know,  with  reference  to 
car  A? 

A.  The  club  car  is  located  the  second  car.  The 
next  car  is  car  F  and  the  next  car  is  the  club  car. 
There  is  car  F  and  the  club  car. 

Q.     Going  forward  in  the  train? 

A.     Yes,  sir,  going  forward. 

Q.  The  club  car  is  different  than  the  observation 
car?  A.     Yes,  sure. 

Q.  Did  you  find  Miss  Harrington  in  the  club 
car?  A.     Yes,  sir. 

Q.     Did  you  tell  her?  A.     Yes,  sir. 

Q.     What  did  you  tell  her? 

A.  I  told  her  her  mother  had  an  accident,  fell 
out  of  the  seat. 

Q.     Did  she  return  to  car  A? 

A.     Come  right  back,  yes,  sir.  [205] 

Q.     What  did  you  do? 

A.     I  come  back  with  her. 

Q.  When  you  got  back  there,  was  Mr.  Nolan  at 
Section  12? 

A.  Yes,  they  were  all  there,  quite  a  few  of  them 
standing  there. 

Q.     Who  else  was  there? 

A.     Some  of  the  passengers  and  Mr.  Nolan. 

Q.     And  Mr.  Nolan?  A.     And  Mr.  Nolan 

Q.  Do  you  know  if  the  train  conductor  was 
there  or  not? 


204  C.M.St.P.dP.  Railroad  Co.,  Etc. 

(Testimony  of  Jesse  Love.) 

A.     Was  the  train  conductor  there? 

Q.     Yes.  A.     Not  at  that  particular  time. 

Q.     Did  the  train  conductor  later  arrive? 

A.     Yes,  sir. 

Q.     There  were  other  people  there  present  too? 

A.     Yes,  sir. 

Q.     What  did  you  do  then? 

A.  There  Avas  nothing  for  me  to  do  then.  I 
couldn't  do  anything  at  the  present  time. 

Q.  Were  there  other  people  between  you  and 
the  section  in  the  aisle  ?  A.     Yes,  sir. 

Q.  Did  you  go  through  those,  people  to  the  Sec- 
tion? A.     I  did.  [206] 

Q.  Did  you  pass  through  those  people  standing 
in  the  aisle  to  go  to  the  section? 

A.     Yes,  sir,  I  got  through  them. 

Q.     Did  you  take  part  in  any  conversation  there? 

A.  Not  then,  just  merely  standing  there  and 
listening. 

Q.  The  train  conductor  and  Mr.  Nolan  were 
there  while  you  were  there? 

A.     The  train  conductor  came  there  shortly  after. 

Q.  Were  they  in  conversation  with  Miss  Har- 
rington and  Mrs.   Harrington?  A.     Yes,   sir. 

Q.     You  yourself  took  no  part  in  it? 

A.     Y^es,  sir. 

Q.  Did  Mrs.  Harrington  make  any  statement  as 
to  w'bat  happened? 

A.     No,  not  at  that  partciular  time. 

Q.     Did  you   hear   any   statement   from   anyone 
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else — withdraw  that  question.  Do  you  know,  Mr. 
Love,  approximately  how  long  it  may  have  been 
after  leaving  Seattle  when  you  first  learned  of  Mrs. 
Harrington 's  accident  ? 

A.  AVell,  I  don't  believe  I  could  exactly  say.  It 
must  have  been  about  35  or  40  minutes,  maybe  a 
little  longer  than  that.   It  was  after  we  left  Renton. 

Q.     It  was  after  you  left  Renton? 

A.     After  we  left  Renton. 

Q.     How  far  from  Renton,  or  do  you  know  *?  [207] 

A.     I  couldn't  say. 

Q.     You,  of  course,  didn't  see  Mrs.  Harrington? 

A.     How  is  that? 

Q.  You  did  not  see  Mrs.  Harrington's  accident? 
You  yourself  didn't  see  the  accident? 

A.     No,  sir. 

Q.  Could  you  have  seen  it  from  where  you  stood 
by  your  locker? 

A.     No,  I  couldn't  have  seen  it. 

Q.  Let  me  ask  you  if  during  any  part  of  the 
time  after  the  train  left  Seattle  and  the  time  you 
heard  of  this  accident  you  left  car  A? 

A.     No,  sir. 

Q.  Did  you  get  off  the  train  at  Renton,  do  you 
know?  A.     Yes,  sir,  I  got  off  there. 

Q.     Did  you  leave  the  car  at  Renton*? 

A.  I  was  standing  right  by.  You  have  to  get  off 
there  for  a  second  or  two,  just  make  a  little  stop. 

Q.  Except  for  that  instance,  did  you  leave  Car 
A  at  any  other  time?  A.     No,  sir. 


206  C.M.St.P.d'P.  Bailroad  Co.,  Etc. 

(Testimony  of  Jesse  Love.) 

Q.  Between  Seattle  and  the  tinie  you  learned  of 
Mrs.  Harrington's  accident ?  A.     No,  sir. 

Q.  Do  you  recall  whetliev  or  not  you  made  up 
Section  12  so  that  Mrs.  Harrington  could  lie  down? 

A.     Yes,  sir. 

Q.  Do  you  know  how  long  that  was  after  you 
first  learned  of  the  accident,  apijroximately  ? 

A.  About  an  hour  or  an  hour  and  a  half,  some- 
thing like  that. 

Q.     Who  asked  you  to  do  that,  Mr.  Love? 

A.     Mr.  Nolan,  the  sleeping  car  conductor. 

Q.     The  sleeping  car  conductor,  Mr.  Nolan? 

A.     Yes. 

Q.     Did  Miss  Harrington  ask  you  to  do  so? 

A.     No,  she  didn't  ask. 

Q.  Mr.  Love,  I  ask  you  whether  or  not  the  sec- 
tions in  Touralux  cars  are  equipped  with  a  bell 
used  for  the  purpose  of  suimnoning  the  porter? 

Mr.  McCaffery,  Jr. :  Just  a  minute,  to  which  we 
object  on  the  grounds  and  for  the  reason  that  the 
affirmative  defense  as  asserted  by  the  defendant  in 
its  ])leading  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  this  action  on  the  following 
grounds  and  for  the  following  reasons:  that  the 
defense  sought  to  be  asserted  would  only  constitute 
some  negligence  on  the  part  of  the  plaintiff,  if 
proven,  and  such  negligence  would  be  remote  and 
woTikl  not  in  any  way  contribute  to  her  injuries; 
second,  that  the  defense,  if  asserted,  would  not  tend 
to  show  negligence  of  a  passenger  who  attempted 
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or  stood  up  while  the  train  was  stopped  in  an  at- 
tempt to  hang  up  her  hat ;  that  there  is  no  require- 
ment that  a  person  ring  for  the  porter,  and  even 
though  the  testimony  w^ere  to  show  that  the  car  was 
so  equipped,  the  asserted  defense  would  fail  because 
such  negligence,  if  any,  w^ould  not  be  a  contributing, 
concurring,  or  proximate  cause  of  the  i3laintiff's 
injuries. 

Court :  Did  you  cite  authority  on  that  in  your 
trial  memorandum,  Mr.  McCaffery? 

Mr.  McCaffery,  Jr. :     I  did  not,  your  Honor. 

Court:     Do  you  have  any? 

Mr.  McCaffer}",  Jr.:  I  don't  have  any  at  this 
time. 

Court:  Do  you  want  the  Court  to  consider  the 
problem  further  before  ruling  on  it? 

Mr.  McCaffery,  Jr.:  May  I  have  a  few  minutes 
to  consult  with  co-counsel  in  this  connection? 

Court:  I  think  before  you  go  further  that  the 
Court  is  going  to  take  some  time  and  consider  the 
matter. 

Mr.  McCaffery,  Jr. :  I  want  to  add  another 
grounds  to  our  motion,  if  the  Court  please.  On  the 
further  grounds  and  for  the  further  reason  that  the 
evidence  at  this  point  discloses  that  the  porter  had 
been  in  assistance  upon  the  defendant  and  had 
previously  failed  in  his  duties  to  the  plaintiff  in 
assisting  her  by  hanging  up  her  hat  or  otherwise 
rendering  such  assistance  as  porters  are  customarily 
required  to  render.    Further,  that  the  affirmative 
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defense  fails  to  assert  that  it  was  her  negligence 
which  ijroximately  caused  her  injuries  and  merely 
asserts  she  was  negligent  and  careless  in  failing  to 
wait  [210]  for  the  services  of  the  porter. 

Court :  Ladies  and  gentlemen  of  the  jury,  you 
are  admonished  by  the  Court  not  to  discuss  with 
each  other  or  anyone  else,  nor  suffer  yourselves  to 
be  addressed  by  anyone  concerning  the  subject  of 
this  trial,  nor  are  you  to  form  or  express  any  opin- 
ion thereon  until  the  case  is  finally  submitted  to 
you.  You  will  be  excused  until  ten  o'clock  tomorrow 
morning.   You  may  leave  the  stand,  Mr.  Love. 

(Thereafter,  in  the  absence  of  the  jury,  argu- 
ment was  had  in  the  absence  of  the  jury,  after 
which  an  adjournment  ^vas  taken  until  10 
o'clock  a.m.,  the  following  morning,  October  21, 
1949,  at  which  time  the  following  proceedings 
were  had,  the  jury  and  counsel  for  both  parties 
being  present:) 

Court :  AYhere  is  the  witness  ?  The  witness  Love, 
I  believe  was  on  the  stand.  The  matter  before  the 
Court  now  is  the  objection  of  plaintiff  to  the  intro- 
duction of  evidence,  is  that  right? 

Mr.  Garlington:  I  believe  that  is  right,  your 
Honor,  Perhaps  before  you  make  a  ruling  on  that 
objection  you  might  pass  upon  our  application  to 
amend  the  affirmative  defense  in  the  answer.  We 
ask  leave  to  amend  the  affirmative  defense  in  ac- 
cordance  with   the  written   amendment   heretofore 
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furnished  to  the  Court  and  counsel  by  inserting  the 
same  at  the  beginning  of  jjaragraph  2  of  the  affirma- 
tive defense  set  up  in  the  defendant's  answer.  The 
application  to  amend  is  made  and  based  upon  the 
change  in  the  issues  presented  by  the  amendment 
to  the  plaintiff's  complaint  which  was  allowed  yes- 
terday. 

Court:  Any  objection  on  the  part  of  the  plain- 
tiff? 

Mr.  McCaffery,  Jr.:  The  plaintiff  objects  to  the 
amendment  i^roposed  to  be  filed  on  the  grounds  and 
for  the  reasons  that  the  defenses  therein  set  forth 
is  not  a  defense  of  contributory  negligence,  but  l^y 
its  terms  and  language  is  a  defense  of  assumption 
of  risk;  that  the  law  is  well  settled  that  in  the 
relationship  of  passenger  and  carrier,  the  law  of 
assmnption  of  risk  does  not  apply,  and  that  to  per- 
mit its  assertion  at  this  time  would  only  serve  to  en- 
cumber the  record,  it  would  be  prejudicial  error  to 
the  rights  of  the  plaintiff;  it  does  not  have  any 
consistency  with  the  plea  as  already  framed  and 
made  by  the  defendant  in  its  jjlea  of  contributory 
negligence,  and  that  if  permitted,  the  defenses 
should  be  separated  so  that  the  defense  of  assump- 
tion of  risk  and  that  of  contributory  negligence 
could  be  separately  attacked. 

Court:  Objection  is  overruled,  and  leave  is 
granted  to  file  the  amended  defense. 

(The   amendment  permitted  to   be  made   to 
the  answer  is  as  follows:) 
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"Tliat  i)laiiitil¥  saw  and  realized,  or  by  the  exer- 
cise of  reasonable  care  should  liave  seen  and  real- 
ized, that  the  floor  surface  between  the  seats  in 
Section  12  was  a  bare  composition  floor  instead  of 
a  car])eted  flooi'.  That  if  said  floor  rendered  the 
footing  insecure  for  the  ])laintiff  while  standing 
thereon  [212]  during  travel,  she  knew  and  realized 
the  same,  or  by  the  exercise  of  reasonable  care  should 
have  done  so,  and  should  not  have  incurred  the  risk, 
if  there  was  a  risk,  of  standing  and  moving  about 
on  sucli  floor  without  assistance." 

Court :     Proceed. 

(Witness  Jesse  Love  resumes  the  stand  for 
continued  direct  examination  by  Mr.  Pauly:) 

(Last  question  read  back  by  reporter  as  fol- 
lows: Mr.  Love,  I  ask  you  whether  or  not  the 
sections  in  Touralux  cars  are  equipped  with  a 
bell  used  for  the  ])urpose  of  summoning  the 
porter?) 

Court :  The  objection  is  overruled.  You  may 
answer. 

A.     They  are. 

Q.  Would  you  describe  in  general  what  that  bell 
system  consists  of? 

A.  The  bell  system  consists  of  the  service  of  the 
porter. 

Q.  I  am  asking  you  to  describe  the  attachments 
that  make  up  and  constitute  the  bell  system  or  buz- 
zer system,  whatever  it  might  be.  Do  you  under- 
stand what  I  want"?  A.     No,   I  don't. 
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Court:     How  does  the  system  work? 

A.     The  bell? 

Court:     Yes,  how  does  the  bell  system  work? 

A.  It  is  a  bell  you  ring  on  the  car.  It  consists 
— it  has  a  regular  box  where  it  registers,  and  it  is 
a  service  bell  and  to  ring  that  bell,  that  signifies 
that  the  porter  is  wanted  and  [213]  it  registers 
at  the  far  end  of  the  car. 

Q.  (By  Mr.  Pauly)  :  Does  each  section  have  a 
button?  A.     Each  section  has  a  button. 

Q.  Is  that  button  part  of  the  buzzer  system  or 
electric  system?  A.     Yes,  sir. 

Q.  Can  you  tell  us  where  the  button  is  located 
in  the  section  with  reference  to  any  other  objects 
located  in  the  section? 

A.     Underneath  the  lights. 

Q.  I  show  you  a  photograph  marked  Defend- 
ant's Exhibit  1-A  and  ask  you  whether  the  button 
appears  in  that  picture  ?  A.     It  does. 

Q.     And  where  ?  A.     Underneath  each  light. 

Q.  The  photograph  shows  a  light  on  the  far-  wall 
both  to  the  right  and  left  of  the  window? 

A.     Yes,  sir. 

Q.  And  there  is  a  black  dot  appearing  in  the 
photograph  below  each  light.  Are  those  the  ])ut- 
tons  you  refer  to  ? 

A.     That  is  the  buttons  I  am  referring  to. 

Q.  Does  the  same  appear  in  Defendant's  Ex- 
hibit 1-D?  A.     It  does. 

Q.     Is  the  system  an  electric  system? 
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A.     How  is  that? 

Q.     Is  the  buzzer  system  an  electric  system?  [214] 

A.     Yes,  sir. 

Q.  And  if  the  l^ntton  is  pressed,  you  say  it  reg- 
isters in  a  box? 

Mr.  McCaffery,  Jr. :  Just  a  minute,  we  will  ob- 
ject to  the  question  as  assuming  a  fact  not  in 
evidence,  leading  and  suggestive. 

Court :     Sustained. 

Q.  If  a  button  located  in  such  section  is  pressed, 
what,  if  any,  effect  does  that  cause  in  the  register 
to  which  you  refer? 

Mr.  McCaffery,  Jr. :  To  which  wo  object  on  the 
grounds  and  for  the  reasons  it  is  calling  for  a  con- 
clusion of  the  witness,  no  proper  foundation  has 
been  laid  by  this  witness  which  would  qualify  him 
to  describe  or  detail  what  the  effect  of  an  impulse 
of  the  electric  current  to  a  box  would  be. 

Court :     Overruled.  Answer  the  question. 

Q.     Do  you  understand  the  question? 

A.     I  didn't  get  the  question. 

(Question  read  back  by  reporter.) 

A.  It  registers  12,  any  particular  section  in  the 
car,  w^hen  the  button  is  pressed. 

Q.  Any  button  located  in  any  berth  will  always 
register  12? 

A.  Any  button  located  in  any  section  of  the  car, 
it  registers  from  the  section  you  press  the  button 
from. 
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Q.  If  a  button  located  in  Section  1  is  pressed, 
what  number  appears  in  the  register  %  [215] 

A.     It  registers  1. 

Q.  And  if  the  button  in  Section  12  is  pressed, 
what  number  appears  in  the  register? 

Mr.  McCaifery,  Jr. :  Just  a  minute,  to  which  we 
object  on  the  ground  and  for  the  reason  it  is  call- 
ing for  a  conclusion  of  the  witness.  This  witness 
isn't  qualified  to  draw  any  conclusion  that  a  par- 
ticular button  will  raise  a  particular  section  number, 
and  it  assumes  that  the  system  is  in  working  order 
and  that  there  is  no  possibility  of  connecting  wires 
being  mixed. 

Court :     Overruled. 

(Question  read  back  by  reporter.) 

A.     12. 

Q.  Does  any  sort  of  sound  result  from  the  press- 
ing of  a  button  in  any  section? 

A.     Any  sort  of  sound? 

Q.     Yes. 

A.  Sure,  it  is  something  like  a  ring,  only -it  is  a 
charm. 

Q.     A  chime?  A.     A  chime. 

Q.     Or  gong.  A.     A  gong  like. 

Q.  Would  you  say  that  it  is  a  loud  gong  or  soft, 
can  you  describe  it? 

A.     It  is  loud  enough  to  be  heard  all  over  the  car. 

Q.  Is  there  any  difference  in  the  gong  sound 
depending  on  whether  the  button  in  1  is  pressed  or 
in  12  ?  A.     No,  there  is  no  difference. 


214  C.M.St.P.dP.  Railroad  Co.,  Etc. 

(Testimony  of  Jesse  Love.) 

Q.     The  gong  is  always  the  same? 

A.     Yes,  sir. 

Q.  But  a  different  number  appears  in  the  reg- 
ister ?  A.    Yes. 

Q.  Does  the  number  in  the  register  remain,  or 
does  it  disappear  after  the  button  has  been  released  ? 

A.  It  remains  until  I  press  a  button  to  push  it 
down. 

Q.     Where  do  you  press  that  button? 

A.  I^nderneath  the  register,  the  box,  the  indi- 
cator. 

Q.     Where  is  the  register  box  located? 

A.  It  is  located  on  the  rear  of  the  car  near  the 
gents'  smoking  room  in  the  hall. 

Q.  Referring  specifically  to  Car  A-16  as  car- 
ried as  part  of  Train  1(3,  leaving  Seattle  August 
26,  1947,  was  that  car  equipped  with  such  a  gong 
system  as  you  have  described?  A.     Yes,  sir. 

Q.  Was  Section  12  in  that  car  equipped  witli 
such  buttons  as  you  have  described? 

A.     Yes,  sir. 

Q.  And  with  su-ch  a  I'egsiter ;  that  is,  was  the  .car 
equipped  with  such  a  register  as  you  have  de- 
scribed? A.     Yes,  sir.  [217] 

Q.  Was  that  system  in  working  order,  do  you 
know,  on  August  26,  1947?  A.     Yes,  sir. 

Q.  Would  you  tell  us  what  is  the  purpose  of 
that  buzzer  system? 

Mr.  McCaff ery,  Jr. :  Just  a  minute.  We  will  ob- 
ject to  this  on  the  ground  and  for  the  reason  it  is 
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calling  for  a  conclusion  of  the  witness;  that  it  is 
irrelevant  and  immaterial;  that  it  is  an  attempt  on 
the  part  of  the  defendant  at  this  time  by  an  in- 
definite question  to  lay  prejudicial  matter  before 
the  jury  that  we  have  not  had  a  chance  to  object  to. 
Court:     Read  the  question. 

(Question  read  back  by  the  reporter.) 

Court :     Sustained. 

Q.  Mr.  Love,  what  would  you  do  if  a  buzzer  in 
any  section  were — if  a  l^uzzer  in  any  section  were 
pressed  and  a  gong  resulted,  or  if  you  observed  as 
a  result  of  that  button  being  pressed  a  number  ex- 
posed in  the  register  ? 

Mr.  McCaffery,  Jr. :  Just  a  minute,  we  will  ob- 
ject to  this  as  a  compomid  question;  secondly,  we 
will  further  object  on  the  ground  and  for  the  rea- 
son we  are  not  interested  in  what  Mr.  Love  does 
as  a  matter  of  custom  or  customarily,  or  under  any 
hypothetical  statement  of  facts ;  we  are  solely  inter- 
ested in  what  Mr.  Love  did  on  the  26th  day  of 
August,  1947,  in  answering  any  button  pushed  from 
Section  12,  or  the  absence  of  [218]  any  button 
pushed,  and  no  other  set  of  circumstances,  and  for 
such  reason  any  such  answer  would  be  irrelevant 
and  immaterial  and  not  within  the  issues  of  this 
case. 

Court :     Sustained. 

Q.  Mr.  Love,  on  August  26,  1947,  on  Train  16, 
and  in  Car  A-16,  leaving  Seattle,  let  me  ask  you 
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whether  or  not  any  buzzers  were  pressed  by  any 

i:)assenger  in  that  car,  do  you  know? 

A.     No,  I  don't  remember. 

.Q.  Tf  a  button  in  Section  12  had  been  pressed, 
and  assuming,  of  course,  that  the  buzzer  system  is 
in  good  working  order  and  you  were  present,  what 
would  you  have  done? 

Mr.  McCaffery,  Jr.:  We  will  object  to  this  on 
the  same  groimds  as  the  objections  previously  made, 
on  the  grounds  and  for  the  reasons  that  what  he 
would  customarily  do,  or  what  the  rules  and  regu- 
lations of  the  railroad  company  would  indicate  he 
should  do  under  those  circumstances  is  not  a  part 
of  what  he  did  at  the  time  in  question,  or  whether 
there  was  any  occasion  for  him  to  do  anything  in 
answer  to  a  buzzer,  and  that  it  is  a  question  calling 
for  solely  negative  testimony;  it  has  no  relation  at 
all  to  any  of  the  affirmative  issues  in  this  case. 

Mr.  Pauly:  May  it  please  the  Court,  I  think 
counsel  takes  an  unqualifiedly  restricted  view  of  the 
issues  of  the  case  and  the  purpose  of  the  testimony. 
The  question  is  asked  for  the  purpose  of  showdng 
what  fa<:'ilities  were  available  and  what  [219]  serv- 
ice would  have  been  rendered  if  use  had  been  made 
of  the  facilities  available. 

Court:  That  is  speculative,  isn't  it,  as  to  what 
service  would  have  been  rendered  ?  I  don 't  see ;  you 
first  say,  "Did  the  bell  ring"?  You  say,  "No."  You 
say,  "If  the  bell  did  ring,  what  would  have  been 
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clone"?    It  is  purely  sjoeculative.    I  don't  see  it  is 

of  any  assistance  to  the  Court  or  jury  here. 

Mr.  Pauly:  It  certainly — the  buzzer  system  is 
there  for  a  purpose.  It  is  our  purpose  to  show  here 
what  that  purpose  is.  It  concerns  this  particular 
person  and  what  he  would  have  done  as  part  of  his 
ordinary  functions  if  use  had  been  made  of  that 
system.  It  seems  to  me  that  that  is  strictly  jjertinent 
and  material  under  the  defense  of  contributory  neg- 
ligence. At  that  time,  plaintiff  here  had  at  her  dis- 
posal a  bell  system  which  would  have  summoned  the 
porter  and  which  she  herself  did  not  use,  and  which 
we,  in  our  answer,  allege  constitutes  contributory 
negligence  on  her  part.  We  do  not  contend,  of 
course,  that  she  actually  did  use  it.  That  is  the 
entire  point,  the  fact  that  she  did  not  use  it. 

Court:  You  can  show  what  his  duties  are  with 
reference  to  the  service  he  renders  on  the  car,  but 
what  he  would  have  done  if  the  bell  had  been  rung, 
which  wasn't  rung,  is  not  admissible. 

Q.  Mr.  Love,  as  porter  on  that  car,  will  you 
desciibe  in  general  what  your  duties  consisted  of  ? 

A.     What  my  duties  consist  of? 

Q.     Yes. 

A.  ]My  duties  in  general  consist  of  receiving 
passengers,  taking  down  beds,  discharging  them, 
keeping  the  car  clean,  giving  them  such  service  as 
putting  away  bags  and  luggage  and  other  things 
that  is  within  the  bounds  of  reason.  That  is  my 
duties. 
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Q.  Do  your  duties  include  any  conduct  or  action 
witli  regard  to  tlic  buzzer  system  tliat  you  liave 
described  ? 

A,  Yes,  to  answer  the  buzzei-  and  see  what  the 
passengers  want.  If  they  want  anytliing  in  the  line 
of  service  that  1  can  render  to  them  and  give  them 
service  the  best  that  can  })e  had  to  give  to  them. 
That  is  my  general  duties,  practically,  on  the  car. 

Q.  If  a  Initton  in  Section  12  were  pushed  or 
pressed,  would  it  be  a  part  of  your  duty  to  inquire 
what  the  occupant  of  that  section  desired? 

A.     Yes. 

Q.  If  the  occupant  of  Section  12  summoned  you 
by  using  that  bell  system  and  requested  you  to  hang 
up  a  hat,  would  you  consider  it  a  part  of  your 
duties  to  comply  with  that  request? 

Mr.  McCaffery,  Jr.:  To  which  we  object  on  the 
grounds  and  for  the  reason  that  it  is  assuming  a 
state  of  facts  not  in  evidence;  that  it  calls  for  con- 
jecture of  the  witness ;  that  the  element  of  whether 
or  not  the  porter  w^ere  present  in  the  car  [221]  to 
render  the  service  is  not  laid  before  the  witness  in 
the  question;  that  it  calls  for  a  recitation  of  what 
he  would  customarily  do;  that  it  is  negative  testi- 
mony and  has  no  probative  value  so  far  as  the  issues 
of  this  case  are  concerned. 

Mr.  Pauly:  I  think  counsel  misunderstood  the 
effect  of  the  question.  I  have  asked  him  if  he  would 
consider  it  a  part  of  his  duties  to  do  so;  I  didn't 
ask  him  if  he  would  do  it? 
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Court:     Do  j'oii  have  any  further  objection? 

Mr.  McCaffery,  Jr. :     No,  I  have  made  mine. 

Court:     Objection  is  sustained. 

Mr.  Garlington :  Your  Honor,  in  view  of  the 
Court's  ruling,  we  would  like  to  submit  an  offer 
of  proof. 

Court:     Very  well. 

DEFENDANT'S  OFFER  OF  PROOF  No.  1 

"The  defendant  offers  to  prove  by  the  witness 
Jesse  Love  that  the  car  A-16  Touralux  on  which 
the  plaintiff  was  riding  was  equijjped  with  an  ele-c- 
tric  bell  signal  system  by  which  the  plaintiff  riding 
in  Section  12  could  have  pressed  a  button  near  each 
seat  light  in  the  section  which  would  have  sounded 
a  signal  to  the  porter.  That  had  the  plaintiff 
pressed  the  bell  signal  button,  the  porter  was 
in  the  car  and  would  have  responded  to  her  signal, 
and  would  have  hung  up  the  plaintiff's  hat  and 
coat  and  assisted  her  iii  any  such  respect  that  she 
might  have  requested." 

Mr.  McCaffery,  Jr. :  The  plaintiff  objects  to  the 
offer  of  [222]  proof — I  take  it  it  is  the  Defendant's 
Offer  of  Proof  No.  1? 

Court :     It  will  be  Offer  of  Proof  No.  1. 

Mr.  McCaffery,  Jr. :  On  the  following  grounds 
and  for  the  following  reasons:  first,  that  on  the 
offer  of  proof  assumes  a  state  of  facts  ^thich  have 
not  been  shown  to  exist  by  the  evidence;  in  fact 
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some  of  the  testimony  that  has  gone  in  hy  tlie  de- 
fendant's own  witnesses  show  the  very  high  prob- 
ability that  the  porter  was  not  present  in  the  car. 
Tlie  offer  of  proof  is  further  objected  to  on  the 
grounds  and  for  the  reasons  that  it  is  negative  testi- 
mony in  this:  that  it  assumes  what  would  have 
been  done  if  the  porter  were  present  in  the  car 
and  if  the  plaintiff  or  someone  in  her  behalf  had 
rung  a  bell  and  if,  under  his  own  language,  the 
porter  felt  that  it  was  in  the  bounds  of  reason,  he 
would  respond  to  the  bell.  Further,  that  it  I'aises 
issues  not  framed  by  the  pleadings  and  proposes 
testimony  irrelevant  to  the  issues  here  framed. 

Mr.  Pauly:  As  to  the  first  two  points,  your 
Honor,  the  testimony  has  already  clearly  indicated 
here,  as  given  by  Mr.  Love  himself,  that  he  was 
present  in  the  car  at  all  times  from  the  time  he  left 
Seattle  until  the  time  he  was  first  informed  by  some 
stranger  that  this  woman  had  been  in  an  accident, 
except  for  the  time  he  was  on  the  station  platform 
at  Renton.  As  to  counsel's  statement  that  it  depends 
upon  the  witness'  attitude  as  to  whether  he  deemed 
it  reasonable  to  respond  to  the  signal,  it  is  not  sup- 
ported by  the  testimony.  There  was  [223]  nothing 
said  regarding  that  at  all  by  the  witness.  He  testi- 
fied, if  my  memory  serves  me  correct,  it  was  part 
of  his  duty  to  respond  and  inquire  what  the  pas- 
senger wanted,  and  in  addition,  to  comply  with  any 
reasonable  request,  but  not  that  he  would  respond 
to  the  call,  alarm,  or  signal  if  he  deemed  it  rea- 
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sonable.  To  that  extent,  counsel  has  misunderstood 
the  evidence  in  at  least  two  respects.  As  to  the 
materiality  of  the  defense,  it  is  pertinent  (Inter- 
rupted). 

Court:  Isn't  the  purpose  of  the  evidence  here 
to  show  what  services  were  available,  is  that  right? 

Mr.  Pauly:  Yes,  your  Honor,  and  to  show,  if 
admitted,  if  the  button  was  pressed,  he  would  go 
and  inquire  what  the  passenger  wanted,  and  if  re- 
quested to  hang  up  the  coat,  then  to  determine  from 
him  what  he  would  have  done. 

Court :  I  don 't  know,  and  no  one  knows  whether 
or  not  the  porter  would  respond  to  any  particular 
signal,  and  for  you  now  to  come  in  and  have  the 
l)orter  testify  of  course  he  would  is  not  competent 
evidence.  As  I  see  it,  you  have  set  up  the  facilities 
that  are  available  and  his  duties  with  reference  to  it. 

Mr.  Pauly:  He  has  testified  he  has  been  a 
])orter,  I  believe,  for  27  years,  and  I  believe  that 
it  is  entirely  proper  in  the  light  of  that  to  ask  him 
what  does  he  generally  do  in  such  a  situation  and 
what  he  would  have  done  here  if  use  had  been  made 
of  that  button — yes,  precisely  to  show  what  facili- 
ties [224]  were  available  to  the  plaintiff. 

Mr.  McCaf^ery,  Jr. :  If  the  Court  please,  further, 
I  anticipated  something  like  this  when  I  prepared 
my  brief,  and  I  have  given  the  Court  authorities 
on  the  admissibility  of  evidence  of  customs  and 
customary  activities  of  porters  and  people  of  that 
nature.    This  is  trying  to  establish  by  conjecture 
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what  he  would  have  done;  it  is  negative  testimony 
of  tlie  first  wate]-;  it  has  no  prohative  vahie.  We 
insist  on  tliose  two  grounds,  that  to  establish  by 
custom  what  he  would  have  done  is  not  within  the 
issues  of  this  case.  'They  are  merely  trying  to  i)ut 
in  what  the.y  can  argue  to  the  jury.  They  have 
shown  what  the  custom  is,  let  them  argue  that  to 
the  jury. 

Court:  The  objection  is  sustained.  Is  that  the 
ruling  with  reference  to  the  otfer  of  proof  No.  1? 

Mr.  Garlington:     That  is  our  understanding. 

Court:    The  objection  to  the  offer  is  sustained. 

Q.  Directing  your  attention,  Mr.  Love,  to  the 
time  during  which  the  train  that  we  are  refemng 
to,  to  the  time  that  elai)sed  between  the  time  that 
train  left  Seattle  and  the  time  when  this  stranger 
informed  you  Mrs.  Harrington  had  been  in  an 
accident,  let  me  ask  you  in  general  what  you  were 
doing  during  that  time  ? 

A.  I  was  back  in  the  rear  of  the  car  straighten- 
ing out  some  linen  in  the  locker  at  the  jjarticular 
time. 

Q.     At  the  particular  time  of  what?  [225] 

A.     That  the  accident  occurred. 

Q.  Previous  to  that  time  and  between  that  time 
and  the  time  you  left  Seattle,  what  had  you  been 
doing  in  general? 

A.  Placing  away  baggage  and  straightening 
passengers  out  in  the  seats. 

Q.     You  were  in  the  car  at  all  times  except  for 
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the  time  you  were  on  the  station  platform  at  Ren- 
ton,  were  you? 

Mr.  McCaffery,  Jr. :  To  which  we  will  object  as 
leading  and  suggestive. 

The  Court:     Sustained. 

Q.  Do  you  know,  Mr.  Love,  whether  during  any 
part  of  that  time  from  the  time  you  left  Seattle 
until  you  first  learned  of  the  accident — withdraw 
the  question.  During  the  time  from  the  time  the 
train  left  Seattle  and  the  time  you  first  learned 
of  Mrs.  Harrington's  accident,  let  me  ask  you  if 
you  were  on  your  feet  during  all  that  time? 

A.     I  was. 

Q.  Do  you  recall  whether  or  not  during  the 
time  the  train  traveled  from  Seattle  to  the  time 
when  you  first  learned  of  Mrs.  Harrington's  acci- 
dent, whether  any  unusual  lurches  or  jerks  occurred 
in  the  motion  of  the  train?  A.     I  do  not. 

Q.  Do  you  recall  whether  there  were  any  sud- 
den or  unusual  jerks  in  the  movement  of  the  train 
as  it  left  Renton?  A.     No,  sir.  [226] 

Cross-Examination 
By  Mr.  McCaff ery,  Jr. : 

•  Q.  Mr.  Love,  with  whom  have  you  talked  con- 
cerning the  evidence  which  you  were  going  to  give 
in  this  case? 

A.     I  didn't  get 'the  question. 

(Question  read  back  by  reporter.) 

A.     No   one. 
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Q.     You  haven't  talked  to  a  soul? 

A.     No,  sir. 

Q.     You  haven't  talked  to   Mr.   Pauly,   counsel 
for  the  defendant? 

A.  I  have  talked  to  him,  but  I  didn't  tell  him 
what  I  would  give  in  evidence. 

iQ.  You  didn't  tell  him  what  you  were  going 
to  say  here?  A.     No. 

Q.  He  put  you  on  the  stand  without  talking  to 
you?  A.     Yes,  sir. 

Q.  Did  you  talk  to  any  of  the  train  crew,  Mr. 
Love? 

A.     Did  I  talk  to  any  of  them  concerning  this? 

Q.    Yes. 

A.     I  talked  to  the  conductor  after  it  happened. 

Q.    After  it  happened?  A.     Yes,  sir. 

Q.  Have  you  talked  to  him  since  you  were  sub- 
poenaed here  as  a  witness? 

A.  Not  concerning  that;  we  talked  that  over 
before.  [227] 

Q.  And,  if  I  understand  you  correctly  at  this 
time,  Mr.  Love,  you  have  not  talked  with  anyone, 
the  investigator  for  the  railroad  company,  the  attor- 
ney for  the  railroad  company,  or  any  members  of 
the  train  crew  concerning  the  evidence  which  you 
were  going  to  give  in  this  case? 

A.     No,  sir. 

Q.  Now,  Mr.  Love,  do  you  recall  the  time  that 
you  left  Seattle  on  the  26th  day  of  August,  1947? 

A.     Yes,  sir. 

Q.     What  time? 
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A.  I  think  it  was  around  2 :45  the  time  the  train 
left  Seattle. 

Q.  Do  you  recall  the  number  of  persons  who 
were  riding  in  your  car? 

A.     No,  sir. 

Q.     What  did  you  say?  A.     No,  sir. 

Q.  What  time  after  your  departure  from  Se- 
attle, Mr.  Love,  do  you  usually  go  to  lunch? 

A.     Four  o'clock. 

Q.  Four  o'clock.  And  the  dining  room  is  open 
to  the  public  at  which  time? 

A.     Five  o'clock. 

Q.  Mr.  Love,  if  there  is  a  commotion  in  your 
car,  and  you  are  there,  you  would  be  aware  of  it, 
wouldn't  you?  A.     If  I  know  it,  yes.  [228] 

Q.  I  am  not  relegating  this,  Mr.  Love,  to  your 
actually  seeing  it A.     Yes,  sir. 

Q.  If  there  were  a  commotion  in  your  car,  you 
would  be  aware  of  it,  wouldn't  you? 

Mr.  Paul}-:  Just  a  minute.  We  should  like  to 
object  to  this  as  calling  for  speculation  as  to  what 
would  have  gone  on  in  line  with  the  objection  of 
counsel  as  to  the  testimony  of  things  that  might  or 
might  not  have  occurred,  and  which  the  Court  has 
already  ruled  may  not  be  brought  into  evidence. 
We  further  object  for  the  reason  it  would  be  im- 
proper cross-examination  since  those  matters  were 
excluded. 

The  Court:     Sustained. 

Q.     ^Ir.  Love,  was  there  any  commotion  on  your 
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car  between  the  time  when  you  left  Seattle  and  the 
time  when  you  were  called  by  the  conductor  or  told 
by  the  stranger  that  Mrs.  Harrington  had  had  a 
fall?   Was  there  any  commotion  in  the  car? 

A.     Yes,  there  was,  yes,  sir. 

Q.  That  is  the  point  I  am  trying  to  get  at.  Did 
you  respond  and  immediately  go  to  the  scene  of  the 
commotion  ? 

A.     After  I  was  told,  I  did. 

Q.  I  see.  That  is  all  I  wanted  to  know.  Now^, 
during  that  period  of  time,  Mr.  Love,  in  August  of 
1947,  travel  was  very  heavy,  was  it  not? 

A.     Yes,  sir.  [229] 

Q.  Your  duties  were  very  onerous  at  that  time — 
withdraw^  that.  Your  duties  were  very  heavy,  you 
were  working  all  the  time,  weren't  you? 

A.    Yes,  sir. 

Q.  Many  passengers  w^anted  considerable  serv- 
ice, is  that  correct?  A.     Yes,  sir. 

Q.  How  is  it,  Mr.  Love,  that  you  can  definitely 
say  to  this  Court  and  this  jury  that  there  was  no 
one  seated  in  Section  12  when  you  came  on  the 
section  with  Mrs.  Harrington  and  her  daughter? 

A.     Why,  there  wasn't. 

Q.     And  you  remember  that  very  distinctly? 

A.    Yes,  sir. 

Q.  You  also  remeipber  taking  them  on  to  the 
carA-16?  A.     Yes,  sir. 

Q.  And  you  remember  distinctly  having  seated 
Mrs.  Harrington  and  her  daughter? 
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A.     Yes,  sir. 

Q.  And  you  looked  at  their  travel  tickets  and  ac- 
commodations *?  A.     Yes. 

Q.  It  is  customary  that  you  do  so  as  they  come 
to  the  train,  isn't  it?  A.     Yes,  sir. 

Q.  But  you  do  not  remember  escorting  them 
from  the  platfomi  [230]  to  the  car? 

A.     Yes,  sir. 

Q.  Now,  you  ride  that  train  how  often,  once  a 
week  a  complete  trip  back  and  forth  or  (inter- 
rupted). 

A.    Well,  I  did  eveiy  eight  days. 

Q.  Every  eight  days  and  you  are  willing  to  tes- 
tify that  you  don't  recall  a  jerk  on  this  particular 
trip?  A.     Yes,  sir. 

Q.     Do  you  recall  a  jerk  on  any  trip? 

A.     On  any  trip? 

Q.     Yes.  A.     Sure. 

Q.     Which  trip  would  you  recall  a  jerk  on? 

A.'    I  don't  quite  get  you. 

Q.     Just  tell  me  one  trip  you  recall  a  jerk  on. 

A.  Sometimes  it  is  a  little  jerk,  but  it  is  a  very 
smooth  train. 

Q.     A  very  smooth  train?  A.    Yes,  sir. 

Q.  If  there  were  a  severe  jerk,  it  would  be  un- 
usual, wouldn't  it,  Mr.  Love?  A.     Yes,  sir. 

Q.  Do  you  recall  the  length  of  the  stop  at  Ren- 
ton  on  that  day?  A.    Yes,  sir. 

Q.     How  long  was  it?  [231] 

A.  We  stopped  there  a  couple  of  minutes,  I 
suppose. 
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Q.  Did  you  open  your  vestibule  door  and  put 
down  your  (interrupted). 

A.     I  stepped  down. 

Q.     What  do  you  call  that? 

A.     Stepping  box. 

Q.     Ste})ping  box.    You  put  that  out? 

A.  I  didn't  put  it  out,  there  was  no  one  coming 
back. 

Q.  But  you  yourself  did  get  down  on  the  plat- 
form that  day  at  Renton?  A.    Yes,  sir. 

Q.  Now,  at  Renton,  Mr.  Love,  you  say  you  got 
out?  A.     Yes,  sir. 

Q.  Then,  you  would  get  out  at  that  section  of 
the  train  or  your  car  beyond  Section  14,  wouldn't 
you?  A.     Yes,  sir. 

Q.  You  testified,  Mr.  Love,  that  you  were  back 
at  your  linen  box  when  this  person  told  you  that 
Mrs.  Harrington  had  had  a  fall  ?  A.     Yes,  sir. 

Q.  Your  linen  box  is  beyond  Section  2  to  the 
forward  end  of  the  train?  A.     Rear  end. 

Q.  The  rear  end.  Then,  Mr.  Love,  in  order  to 
get  back  on  the  train  and  get  back  to  your  linen 
box,  you  had  to  pass  the  [232]  section  in  which 
Mrs.  Harrington  was  seated?  A.     Yes,  sir. 

Q.     You  observed  nothing? 

A.     Nothing. 

Q.    You  went  right  by  ?  A.    Yes,  sir. 

Mr.  McCaffery,  Jr. :     That  is  all. 

(Witness  excused.) 
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called  as  a  witness  on  behalf  of  the  defendant,  be- 
ing first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Pauly : 

Q.     State  your  name,  please. 

A.     Carroll  P.  Parker. 

Q.     Where  do  you  live  ? 

A.     Seattle,  Washington. 

Q.  Are  you  employed  by  the  Milwaukee  Rail- 
road ?  A,     I  am. 

Q.     In  what  capacity?  A.     Conductor. 

Q.     What  kind  of  conductor  % 

A.     Train  conductor. 

Q.     Were  you  so  employed  in  August,  1947  %  [233] 

A.     I  was. 

Q.  How  long  have  you  been  employed  by  the 
Milwaukee  Railroad  as  train  conductor  ? 

A.     I  beg  your  pardon. 

Q.  How  long  have  you  been  employed  by  the 
Milwaukee  as  train  conductor? 

A.     Since  November,  1909. 

Q.  You  have  been  train  conductor  continuously 
since  1909? 

A.  Well,  that  was  my  date.  Of  course,  there 
was  times  when  I  was  on  the  extra  list,  but  I  have 
been  continuously  employed  quite  a  number  of 
years. 

Q.     As  train  conductor?  A.    Yes. 

Q.  Your  service  date  begins  as  train  conductor 
in  1909?  A.     Yes,  sir. 
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Q.  You  have  been  regularly  employed  since  then 
as  train  conductor?  A.     Yes,  sir. 

Q.  State  whether  or  not  you  were  a  train  con- 
ductor on  train  16  leaving  Seattle  August  26,  1947? 

A.     I  was. 

Q.  Do  you  recall  that  is  the  train  on  which  Mrs. 
Harrington  claims  to  have  suffered  an  accident? 

A.     I  do. 

Q.     Did  you  yourself  see  the  accident?  [234] 

A.     I  did  not. 

Q.  How  did  you  first  learn  there  had  been  such 
accident?  A.     Mr.  Xolan  informed  me. 

Q.     Who  was  Mr.  Xolan? 

A.     The  sleeping  car  conductor. 

Q.  Do  you  know  how  long  it  was  after  leaving 
Seattle  that  you  were  so  informed  by  Mr.  Xolan? 

A.     I  do  not. 

Q.  Do  you  know  where  the  train  was  w^hen  you 
first  were  informed  by  Mr.  Xolan  the  accident  had 
occurred  ? 

A.     I  can't  recall  that,  either. 

Q 

time 
A 
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ina- 


A 
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A 
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Do  you  recall  what  you  were  doing  at  the 
you  were  so  informed  by  Mr.  Xolan? 
I  don't  recall  that  right  at  this  time. 
What  is  your  ordinary  practice  after  leav- 
Seattle,  what  would  you  do? 

I  start  lifting  the  tickets  in  the  day  coaches. 
Is  that  part  of  your  ordinary  functions? 
Yes,  it  is. 
Do  vou  collect  tickets  in  the  dav  coaches? 
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A.     Yes,  sir. 

Q.  As  conductor,  let  me  ask  you  if  you  have 
general  authority  and  responsibility  over  the  train? 

A.     I  do. 

Q.  Is  that  restricted  to  the  day  coach  section, 
or  does  it  [235]  extend  to  the  entire  train? 

A.     Entire  train. 

Q.  Do  you  know  what  cars  made  up  your  train 
on  that  day?  A.     I  do. 

Q.  Would  you  please  tell  us  what  cars  were  in 
the  train  and  list  them  in  the  order  in  which  they 
were  placed,  beginning  with  the  locomotive  and 
moving  toward  the  rear? 

A.  Mail  and  express  car,  dormitory  car,  three 
coaches,  tap,  or  club  car,  as  it  is  sometimes  called, 
three  tourist  cars,  dining  car,  standard  sleeper  and 
sleeper  observation  car. 

Q.  After  leaving  Seattle  you  boarded  the  train 
at  the  head  end?  A.     Yes,  sir. 

Q.     And  collected  tickets?  A.     Yes,  sir. 

Q.  How  long  does  that  ordinarily  take  you  to 
collect  tickets  in  the  day  coach  section? 

A.  Depending  on  the  load,  it  figures  any  time 
from  30  minutes  on,  depending  on  how  heavy  the 
load  is  on  the  cars. 

Q.  Do  you  recall  whether  you  were  still  col- 
lecting tickets  at  the  time  Mr.  Nolan  informed  you 
Mrs.  Harrington  had  been  in  an  accident? 

A.     I  don't  recall,  no. 

Q.     What  did  you  do  upon  being  informed  by 
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Mr.  Nolan  that  there  had  been  an  accident?  [236] 

A.  I  went  back  to  see  what  the  nature  of  the 
accident  was  and  inquire,  get  what  facts  I  could 
of  the  nature  of  the  accident  and  how  badly  the 
person  was  injured  if  it  could  be  determined. 

Q.     WTiere  did  you  go? 

A.  I  went  back  to  car  A  where  the  passenger 
was. 

Q.  Do  you  recall  who  else  was  there  at  the  time 
you  arrived? 

A.     No,  I  don't  recall  now  who  was  there. 

Q.     Mrs.  Harrington  was  there,  of  course? 

A.     Yes,  she  was. 

Q.     Was  her  daughter  there,  do  you  know? 

A.  I  don't  know  definitely.  I  think  she  was,  but 
I  don't  know  definitely. 

Q.     Mr.  Nolan  was  with  you.  was  he  not? 

A.     Yes. 

Q.     Anybody  else  that  you  recall? 

A.     No,  I  don't  recall  now. 

Q.  Reference  has  been  made  here  to  a  person 
as  being  dressed  in  gray  and  who  was  referred  to  as 
Passenger  Representative.  Do  you  know  whether 
there  was  any  such  person  on  the  train  that  day? 

A.     I  don't  recall  that. 

Q.  Are  you  familiar  with  Passenger  Represent- 
atives in  general? 

A.  They  are  generally  on  the  trains — they  were 
when  they  put  that  train  on.  They  were  on  there 
for  two  or  three  months,  but  they  are  not  on  there 


vs.  Mary  Ann  Harrington  233 

(Testimony  of  Carroll  P.  Parker.) 

now,  and  they  were  merely  on  there   to  observe, 

more  to  acquaint  themselves (interrupted). 

Mr.  McCaffery,  Jr. :  Just  a  minute,  please,  Mr. 
Parker.  We  would  like  to  have  anything  he  would 
further  say  stricken  as  not  responsive  to  the  ques- 
tion. 

The  Court:  It  isn't  resj^onsive.  Ask  a  direct 
question  if  you  want  to  elicit  some  information 
and  give  counsel  an  opportunity  to  object. 

Q.  Just  confine  your  answers  to  my  question. 
I  will  ask  you  now  was  a  passenger  representative 
ever  a  part  of  the  train  crew  itself? 

A.     No. 

Q.  Could  the  Passenger  Representative  at  the 
time  there  was  such  person  riding  on  the  train  have 
anything  to  do  with  respect  to  the  operation  of  the 
Train  16?  A.     None. 

Mr.  McCatfery,  Jr.:  To  which  we  will  object  as 
irrelevant,  immaterial;  it  doesn't  prove  or  tend  to 
disprove  any  of  the  issues  in  the  case. 

The  Court:     What  is  the  purpose  of  it? 

Mr.  Pauly:  To  show  simply,  your  Honor,  the 
fact  of  the  matter  is,  if  I  may  be  permitted  to 
indicate  it,  and  to  shorten  this  matter,  maybe  coun- 
sel will  agree  that  the  Passenger  Representative 
wasn't  part  of  the  train  crew  or  an  official  on  this 
train;  he  was  a  passenger  just  like  anyone  else. 

The  Court:  The  testimony  is  that  he  was  per- 
forming official  [238]  duties  on  the  train. 

Mr.  Paulv :     To  this  extent,  and  this  is  what  I  in- 
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tended  to  elicit  from  this  witness:  It  is  a  fact  he 
is  a  representative  of  the  railroad  at  other  points, 
just  like  reference  has  been  made  to  Mr.  Tansley 
in  San  Francisco.  When  the  train  was  first  put 
on,  it  was  thought  advisable  to  have  Passenger 
Representatives  take  a  trip  on  the  train  to  ad- 
vise themselves  of  the  facilities.  That  was  his  pur- 
pose. He  was  a  salesman.  He  had  no  duties  to 
perform  there  except  to  inform  himself  legard- 
ing  the  facilities.  I  think  an  imjjression  has  been 
created  that  he  was  a  person  such  as  compared  to 
the  train  conductor  and  himself  had  some  duties 
to  i3erforni  on  this  train.  Frankly,  we  have  no 
such  person  here,  and  I  don't  like  to  create  the 
impression  that  there  is  some  party  here  who 
would  have  some  bearing  on  the  case  that  we  haven't 
])resented.   He  was  like  any  other  passenger. 

The  Court:  I  don't  see  whether  it  is  material 
whether  the  Passenger  Representative  was  on  the 
train  or  not  on  the  train.  I  don't  see  it  is  of  any 
importance  one  way  or  the  other. 

Mr.  McCaffery,  Jr.:  We  will  admit  that  for 
the  purpose  of  this  examination  under  the  cir- 
cimistances,  why  he  was  there,  and  in  that  ca- 
pacity as  stated  by  Mr.  Pauly. 

Mr.  Pauly :     All  right. 

The  Court:     Very  well. 

Q.  Did  you  have  any  conversation  with  Mrs. 
Harrington,  Mr.  [239]  Parker? 

A.     Yes,  I  did. 
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Q.     When? 

A.     When  I  went,  was  called  back  to  her  section. 

Q.  Did  she  make  any  explanation  as  to  what 
had  happened? 

A.  She  had  slipped  and  fallen  in  her  section 
there. 

Q.  Was  any  reference  made  by  her  to  any 
jerk?  A.     Not  that  I  recall. 

Q.  Did  you  have  any  conversation  with  Miss 
Harrington,  the  daughter,  do  you  know? 

A.     I  don't  recall  that  I  did  that. 

Q.  Did  you  inquire  as  to  when  the  accident  had 
occurred?  A.     Yes,  I  tried  to. 

Mr.  McCaffery,  Jr. :     Just  answer  the  question. 

Q.  Was  any  reply  made  by  Mrs.  Harrington 
as  to  when  it  had  occurred? 

A.     She  didn't  know  definitely. 

Q.  Did  you,  Mr.  Parker,  inquire  as  to  whether 
or  not  any  of  the  passengers  in  the  vicinity  had 
witnessed  the  accident?  A.     I  did. 

Q.  Were  you  able  to  ascertain  the  names  of  any 
people  who  had  witnessed  the  accident? 

A.  I  found  none  who  had  witnessed  the  acci- 
dent. 

Q.     None  at  all,  A.     None  at  all.  [240] 

Q.  What  else  did  you  do  while  you  were  there 
at  Section  12,  Mr.  Parker,  if  anything? 

A.  I  inquired,  made  inquiries.  I  made  inquiries 
as  to  what  happened  and  tried  to  detemiine  the 
approximate  time  that  it  happened  and  asked  those 
questions  of  Mrs.  Harrington. 
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Q.  Did  I  understand  you  were  not  able  to  fix  the 
time?  A.     No,  we  weren't. 

Q.  Do  you  recall  whether  the  porter  was  in  the 
car  at  the  time?  A.     No,  I  don't. 

Q.  Did  either  Mrs.  Harrington  or  Miss  Har- 
rington at  that  time  request  any  medical  attention? 

A.     They  did  not. 

Q.  Did  you  offer  to  provide  any  medical  at- 
tention? A.     Yes,  sir. 

Q.  What  did  the}^  say  in  answer  to  your  offer  to 
jirovide  medical  attention? 

A.     They  didn't  feel  it  was  necessary. 

Q.  Did  either  Mrs.  Harrington  or  Miss  Har- 
rington request  that  the  berth  be  made  down? 

A.     Not  to  me. 

Q,  Well,  did  they  to  anybody  else  that  you 
know  of? 

Mr.  McCaffery,  Jr. :  Just  a  minute,  in  your  pres- 
ence. 

Q.     In  your  presence  at  that  time? 

A.     No. 

Q.  Did  you  make  any  inquiry  as  to  whether 
they  wished  to  have  [241]  the  berth  made  down  at 
that  time?  A.     No,  I  did  not. 

Q.  Do  you  know  whether  anybody  else  in  your 
presence  made  inquiry  of  them  whether  they  wanted 
the  berth  laid  down  at  that  time  ? 

A.     Not  that  I  heard. 

Q.  Did  you,  at  any  later  time,  receive  a  request, 
either  from  Mrs.  Harrington  or  Miss  Harrington, 
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or  from  anyone  else,  to  arrange  for  medical  atten- 
tion for  Mrs.  Harrington?  A.     Yes,  sir. 

Q.     By  whom  were  you  requested  to  do  so  ? 

A.     The  sleeping  car  conductor. 

Q.  How  long  afterwards  was  that  after  you  first 
went  down  to  Section  12  ? 

A.     I  don't  recall  now. 

Q.     Can  you  tell  us  approximately  at  all? 

A.     No,  I  don't  recall  how  long  afterwards. 

Q.     Did  you  arrange  for  medical  attention? 

A.     I  did. 

Q.     How? 

A.  By  sending  a  message  to  Spokane  to  have  the 
doctor  meet  the  train  there. 

Q.     Do  you  know  where  that  message  was  sent  ? 

A.     Where  I  put  the  message  off? 

Q.     Yes.  [242]  A.     At  Othello. 

Q.  Did  a  doctor  afterwards  meet  the  train  at 
Spokane  in  accordance  with  your  request? 

A.     I  understand  there  was. 

Q.     You  didn't  see  him? 

A.     No,  I  didn't  see  him. 

Q.  Mr.  Parker,  directing  your  attention  to  the 
time  that  elapsed  between  the  time  the  train  left 
Seattle  and  the  time  you  first  learned  Mrs.  Har- 
rington had  been  injured  in  an  accident,  let  me  ask 
you  whether  you  remember  whether  the  train  suf- 
fered any  unusual  jerks  or  lurches  of  any  kind? 

A.     It  did  not. 

Q.     Did  the  train  stop  at  Rent  on,  do  you  know? 
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A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  there  was  any 
luuisual  or  extraordinary  lurch  or  jerk  as  the  train 
left  Renton?  A.     There  wasn't. 

Mr.  Pauly:     That  is  all. 

Cross-Examination 
By  Mr.  Myers: 

Q.  Mr.  Parker,  with  w^hom  have  you  discussed 
your  testimony  in  this  case? 

A.     With  our  attorneys. 

Q.     With  the  attorneys?   [243] 

A.    Yes. 

Q.  Was  this  prior  to  your  being  subpoenaed  in 
this  case  or  was  it  afterwards? 

A.     Afterw^ards. 

Q.  Has  there  been  a  discussion  within  the  last 
few  days?  A.     Yes,  sir. 

Q.  With  your  attorneys  was  this  discussion  in- 
dividual, or  were  other  members  of  the  train  crew 
present  ? 

A.     There  were  other  members  present. 

Q.     Was  Mr.  Love  present? 

A.     No,  Mr.  Love  was  not  present. 

Q.  Where  was  Mr.  Love  at  that  time,  do  you 
know?  A.     I  wouldn't  know. 

Q.  Were  all  other  members  of  the  crew  present 
except  Mr.  Love?  A.     No,  sir. 

Q.     Which  ones  were  present? 

A.  We  have  had  several  discussions  and  differ- 
ent members  at  different  times. 
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Q.  Have  you  discussed  the  testimony  in  the  case 
generally  with  other  members  of  the  train  crew  in 
the  absence  of  your  attorneys?  A.     No. 

Q.  There  has  been  no  discussion  among  any  of 
you  at  any  time  relative  to  this  case? 

A.  There  has  been  discussions,  but  not  relative 
to  the  testimony.  [244] 

Q.  You  have,  however,  within  recent  days  dis- 
cussed the  case  with  other  members  of  the  train 
crew?  A.     I  have. 

Q.     Have  you  discussed  it  with  Mr.  Love? 

A.     Yes,  I  have. 

Q.  Have  you  discussed  various  facts  of  the 
case  as  in  your  own  mind  they  came  out  with  -Mr. 
Love?  A.     No,  I  wouldn't  say  that. 

Q.  But  there  has  been  discussion  of  what  the 
facts  of  the  case  were  with  Mr.  Love,  is  that  right? 

A.    Yes. 

Q.  You  say  you  have  jurisdiction  over  the  entire 
train,  is  that  correct?  A.     Yes,  sir. 

Q.  And  when  the  train  left  Seattle  on  the  day 
this  accident  occurred,  you  were  lifting  tickets  in 
the  day  coaches?  A.     That's  right. 

Q.  But  you  don't  remember  how  long  it  was 
before  you  were  told  of  the  accident  by  Mr.  Nolan? 

A.     No. 

Q.     You  don't  have  any  idea  how  long  that  was? 

A.     No. 

Q.  Bo  you  remember  which  of  the  three  coaches 
you  were  in  at  the  time  he  came  to  get  you?  [245] 
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A.     No,  I  don't. 

Q.     You  don't  remember  that?  A.     No. 

Q.  You  went  back  with  Mr.  Nolan  to  Car  A-16 
to  check  on  the  accident?  A,     Yes,  sir. 

Q.  You  don't  remem])ei'  whether  Miss  Marjory 
Harrington  was  ther(^  at  the  time  or  not? 

A.     No. 

Q.  You  don't  remember  whether  Mr.  Love,  the 
jjorter,  was  there? 

A.     No,  I  don't  recall  that. 

Q.  You  don't  recall  whether  the  Passenger  Rep- 
resentative, to  whom  there  has  been  some  reference 
in  this  case,  was  there  at  the  time  ? 

A.     No,  I  don't  recall  that. 

Q.  You  don't  remember  whether  Mrs.  Harring- 
ton made  any  reference  to  a  jerk  in  connection  with 
her  fall?  A.     I  don't  recall  she  did. 

Q.  As  a  matter  of  fact,  your  recollection  of  that 
incident  is  pretty  vague,  isn't  it? 

A.     I  beg  your  pardon? 

Q.  Your  recollection  of  that  whole  incident  and 
surrounding  circumstances  is  pretty  vague;  it  was 
some  time  ago  and  your  memory  has  faded  quite 
bad?  A.     Yes.  [246] 

Q.  Do  you  recall  how  long  you  talked  to  Mrs. 
Harrington  when  you  first  went  into  the  car? 

A.     I  don't  recall  that. 

Q.  After  your  conversation  with  her,  you  pro- 
ceeded to  look  for  witnesses,  is  that  correct? 

A.     Yes. 
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Q.  Most  of  the  time  you  were  in  the  car,  you  were 
asking  other  people  in  the  car  if  they  had  seen  the 
accident  ?  A.     Yes. 

Q.     You  checked  all  of  them? 

A.     Not  all  of  them. 

Q.     You  asked  all  you  could  see  there  at  the  time  ? 

A.     That's  right. 

Q.     And  none  of  them  had  seen  the  accident? 

A.     That's  right. 

Q.  After  this  visit  to  Car  A-16,  did  you  return 
to  it  at  any  time  ?  A.     Yes,  sir. 

Q.  Did  you  return  to  see  Mrs.  Harrington,  or 
was  it  in  connection  with  other  matters? 

A.  In  connection  with  other  matters  and — yes, 
in  connection  with  other  matters. 

Mr.  Myers:     That  is  all. 

Court:  Just  a  minute.  What  are  your  duties, 
Mr.  Parker,  on  the  train  with  reference  to  the  train 
when  it  comes  to  a  [249]  station  and  stops? 

A.  That  would  depend  on  what  that  stop  was 
for.  If  it  were  just  general,  I  would  supervise  to 
see  if  we  have  passengers  to  put  off,  usually. 

Court:  See  that  the  passengers  supposed  to  get 
otf,  do  get  off? 

A.     And  if  there  is  any  to  load. 

Court:  Is  it  your  responsibility  to  start  the 
train  then? 

A.  Yes,  it  is,  well,  it  is  if  I  am  available,  but  if 
I  am  back  in  the  train,  the  trainmen,  they  are  u]) 
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ahead  loading  or  luiloadiiig  passengers,  as  at  Renton, 

tliey  are  qualified  to  start  that  train. 

Court :    You  didn  't  get  off  at  Renton  on  that  trip  ? 

A.     I  did  not. 

Court:  You  recall  that  definitely,  do  you,  that 
you  didn't  get  off  there? 

A.     Yes,  I  do. 

Court:  Does  anything  in  j^articular  call  it  to 
your  mind  that  you  didn't  get  off  there  on  that  day? 

A.  Y^es,  because  I  usually  go  to  the  vestibule,  I 
always  do,  and  open  it  and  look  up  ahead.  I  don't 
step  off  on  the  ground.  I  do  look  up  to  the  head, 
and  if  I  am  not  there  in  person,  I  am  up  there  where 
I  can  look  back. 

Court :     Did  you  do  that  on  this  trip  % 

A.     Yes,  sir.  [249] 

Court:     Any  fui'ther  questions'? 

Mr.  Pauly:     Xo. 

Mr.  Myers:     Just  a  moment. 

Court:  What  time  was  it  when  you  went  back 
and  saw  Mrs.  Harrington? 

A.     I  don't  recall  that. 

Mr.  Myers:  Your  Honor,  I  wonder  if  we  might 
ask  another  question  in  connection  with  the  Renton 
stop  ? 

Court :    Yes. 

Q.  (By  Mr.  Myers)  :  Do  you  recall  how  long  the 
stop  was  at  Renton,  Mr.  Parker? 

A.     No,  I  don't. 
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Q.  Do  you  know  whether  any  passengers  were 
discharged  or  picked  up  at  Renton? 

A.  There  were  none  discharged,  and  there  were 
some  picked  up. 

Q.     There  were  some  picked  up?  A.     Yes. 

Mr.  M.yers:     That  is  all. 

(Witness  excused.) 
(15-minute  recess.) 

GEORGE  EDWARD  TIERNEY 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows:  [250] 

Direct  Examination 
By  Mr.  Pauly: 

Q.     State  your  name,  please. 


A 

Q 

A 

Q 

A 

Q 
Q 

A 

Q 

A 

Q 


George  Edward  Tierney. 

AVhere  are  you  from? 

Tacoma,  Washington. 

Are  you  employed  by  the  Milwaukee? 

Yes,  sir. 

In  what  capacity?  A.     Engmeer. 

What  kind  of  engineer? 

Locomotive  engineer. 

How  long  have  you  been  so  employed? 

1  was  a  locomotive  engineer  in  1906. 

Have  you  been  a  locomotive  engineer  ever 


since?  A.     No,  sir 

Q 

A 


Explain  your  answer. 

Business  slacked  u])  in  the  spring  of  1907, 
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and  I  had  to  fire  until  tliey  started  to  build  the  ex- 
tension. 

Q.     How  long  have  you  been  continuously  em- 
ployed as  a  locomotive  engineer  by  the  Milwaukee? 

A.     I  have  done  no  firing  since  August  7,  1907. 

Q.     Have  you  been  an  engineer  since  then? 

A.     Yes. 

Q.     Were  you  a  locomotive  engineer  on  Train  1(3 
leaving  Seattle  [251]  August  26,  1947? 

A.    Yes,  sir. 

Q.     Are  you  now  an  engineer  on  the  Olympian 
Hiawatha?  A.     Yes,  sir. 

Q.     Have  you  been  an  engineer  on  that  train  ever 
since  the  train  was  started  in  June,  1947? 

A.     Yes,  sir,  I  went  out  the  second  day. 

Q.     Over  what  division  or  territory  do  you  act 
as  locomotive  engineer  on  that  train? 

A.     From  Tacoma  to  Othello. 

Q.     How  far  is  Othello  from  Seattle  ? 

A.     189  miles,  approximately.     There  may  be  a 
few  tenths  one  way  or  the  other. 

Q.     Do  you  have  a  schedule  prescribed  for  that 
train  as  it  operated  August  26,  1947? 

A.     Yes,  sir. 

Q.     Do  you  have  it  at  hand?  A.     Yes,  sir. 

Q.     Briefly,  will  you  tell  us  what  time  the  train 
was  scheduled  to  leave  Seattle?  A.     2:45. 

Q.     Did  it  leave  on  time  that  day? 

A.     Yes,  sir. 

Q.     What   time   was   it   scheduled   to   arrive   at 
Renton?  A.     2:09—3:09,  excuse  me.  [252] 
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Q.     What  is  the  distance  from  Seattle  to  Renton? 

A.     It  is  approximately  12  miles. 

Q.  Are  there  any  stops  made  between  Seattle 
and  Renton  ?  A.     No,  sir. 

Q.     What  is  the  next  stop  after  leaving  Renton? 

A.     Othello. 

Q.     That  is  the  end  of  the  division? 

A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  that  train  on 
that  day  made  any  unscheduled  stops? 

A.     They  made  no  unscheduled  stops. 

Q.  Will  you  explain  how  you  know  that?  Are 
you  testifying  from  personal  recollection  or  what  ? 

A.     No,  sir. 

Q.     What  is  your  answer  based  on? 

A.  For  the  purpose  of  the  Master  Mechanic,  the 
engineers  make  a  delay  report.  It  is  for  the  pur- 
pose of  showing  the  efficiency  of  the  engine,  and 
on  any  stop  that  is  not  scheduled,  we  put  down 
there  a  delay  to  give  him  credit. 

Q.  Do  you  rejjort  on  there  every  stop  of  every 
kind  whatsoever  and  regardless  for  what  purpose? 

A.     No,  sir,  not  a  regular  stop. 

Q.     I  mean  any  unscheduled  stop? 

A.     Any  unscheduled  stop,  yes,  sir. 

Q.  Did  you  make  out  a  delay  report  of  any  kind 
for  that  trip  ?  [253]  A.     Yes,  sir. 

Q.     Do  you  have  it  with  you?  A.     Yes,  sir. 

Q.     Let  me  see  it.     Is  that  your  handwriting? 

A.     Yes,  sir. 
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Q.  Does  it  sliow  any  stops  at  all  made  by  the 
train  on  that  tri])?  A.     No,  sir. 

Mr.  McCaffery,  Jr. :    Just  a  minute. 

Mr.  Pauly:  Were  you  going  to  enter  an  objec- 
tion? 

Mr.  McCaffery,  Jr. :  I  think  the  witness  had 
very  defuiitely  evidenced  a  personal  knowledge, 
which  the  use  of  a  memorandum  to  refresh  his 
recollection  is  not  indicated. 

Mr.  Pauly:  I  am  trying  to  develop  the  fact  his 
testimony  is  based  on  his  personal  memorandum. 

Mr.  McCaffery,  Jr. :  I  think  he  has  indicated 
ability  wdthout  the  memorandum. 

Court:  Are  you  testifying  wdth  reference  to  the 
stops  from  your  memory*? 

A.  It  w'as  from  this.  I  couldn't  remember  back 
two  years  and  a  half.  I  don't  even  remember  this 
trip. 

Q.  AVas  the  memorandum  made  out  by  you  at 
the  conclusion  of  that  tripf  A.     Yes,  sir. 

Q.     Was  it  correctly  made  out  at  the  time  ?  [254] 

A.    Was  it  w^hat? 

Q.     Was  it  correctly  made  out? 

A.     Yes,  sir. 

Q.  That  memorandum  shows,  does  it  not,  that 
there  w^ere  no  stops? 

Court:  Here  I  think  you  are  confusing  the  pur- 
pose of  the  memorandum.  I  think  the  witness  is 
not  using  the  memorandum  to  refresh  his  recollec- 
tion; he  has  no  memory  of  the  trip  at  all. 
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Q.  We  will  approach  it  this  way:  I  show  you 
a  sheet  marked  Defendant's  Exhibit  3,  and  ask  you 
if  that  is  made  out  in  your  handwriting? 

A.     Yes,  sir. 

Q.  Is  that  the  delay  report  you  have  just  re- 
ferred to?  A.     Yes,  sir. 

Q.  Does  it  show  any  stops  made  by  train  16  be- 
tween Seattle  and  Othello  on  the  run  leaving  Seattle 
August  26,  1947?  A.     No,  sir. 

Q.  If  any  unscheduled  stop  had  been  made  by 
that  train,  you  would  have  reported  it  on  that  sheet  ? 

A.     Yes,  sir. 

Mr.  McCaffery,  Jr. :  Just  a  minute.  We  ask 
that  the  answer  be  stricken. 

Court :    It  may  be  stricken. 

Mr.  McCaffery,  Jr. :  We  object  on  the  grounds 
and  for  the  [255]  reason  it  is  calling  for  a  conclu- 
sion of  the  witness;  it  is  based  upon  custom  and  not 
what  actually  hapi^ened.  Let  him  state  what 
actually  happened. 

Court :  Objection  will  be  sustained  at  this  point 
to  further  elicit  the  way  he  made  the  report,  what 
happened,  what  he  did. 

Q.     When  was  the  report  made  out,  Mr.  Tierney? 

A.     In  Othello. 

Q.     When? 

A.  That  night  when  I  got  in,  I  had  to  check  in 
at  Othello  where  I  made  the  reports  out  for  that 
train,  and  then  turned  it  in  when  I  got  .back  to 
Taeoma. 


248  CM. St. PAP.  Railroad  Co.,  Etc. 

(Testimony  of  George  Edward  Tierney.) 

Q.     Is  that  turned  in  where?  A.     Tacoma. 

Q.     To  whom"?  A.     Master  Mechanic. 

Q.     Of  the  Milwaukee  Road? 

A.     Yes,  sir. 

Q.  Is  that  such  a  report  as  you  are  required  to 
make  as  engineer?  A.    Yes,  sir,  in  every  trip. 

Q.  Made  in  the  course  of  the  performance  of 
your  duties?  A.     Yes,  sir. 

Q.  If  any  stop,  unscheduled  stop,  had  been  made 
by  you  on  that  trip,  would  you  have  so  noted  on  this 
report?  [256]  A.     Yes,  sir. 

Mr.  Pauly :     We  offer  Exhibit  3  in  evidence. 

Mr.  McCaif ery,  Jr. :  Let  me  see  it,  Harry,  please  ? 
May  I  ask  in  comiection  with  this,  if  the^  Court 
please  ? 

Court :     Surely. 

Examination 
By  Mr.  McCaffery,  Jr. : 

Q.  Is  it  not  a  fact,  Mr.  Tiemey,  that  a  ticker 
tape  is  run  on  your  whole  trip? 

A.    A  ticker  tape? 

Q.     Yes.  A.     Yes,  sir. 

Q.  That  describes  precisely  the  movements  of 
the  train?  A.     Yes,  sir. 

Q.     As  to  speed,  stops,  time  and  other  elements? 

A.     Not  the  time. 

Q.  Would  you  say  that  would  be  an  accurate 
record  of  the  trip,  the  ticker  tape? 

A.     Yes,  sir. 

Q.     That  is  mechanical,  isn't  it,  Mr.  Tierney? 
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A.  The  ticker  tape  is  mechanical.  If  it  is  cor- 
rectly adjusted,  it  would  give  an  accurate  account 
of  the  trip. 

Mr.  McCaft'ery,  Jr. :  We  will  object  to  the  exhibit 
otfered  at  this  time,  and  its  admission  in  evidence, 
on  the  grounds  and  for  the  reasons  that  it  is  not 
the  best  evidence.  It  is  a  self-serving  declaration, 
but  this  objection  does  not  go  to  the  use  [257]  of  the 
memorandum  by  the  witness  to  refresh  his  recollec- 
tion. 

Court :  It  is  of  no  value  for  that  purpose  because 
he  has  no  recollection. 

Mr.  Pauly :  Regarding  the  objection  made  as  not 
being  the  best  evidence  available,  there  is  no  showing 
made  and  it  is  not  a  fact  that  any  ticker  tape  is 
available. 

Mr.  McCaffery,  Jr. :  I  think  it  is  up  to  them  to 
show  where  the  ticker  tape  is. 

Mr.  Pauly:  No,  on  the  basis  of  the  evidence,  it 
is  not.  Certainly  it  is  up  to  them  to  show (inter- 
rupted). 

Court:  I  don't  think  the  objection  to  it  based  on 
the  basis  it  isn't  the  best  available  evidence  can  be 
sustained.  It  is  admitted  for  what  it  is  worth.  It 
is  for  the  jury,  under  instructions  of  the  Court,  to 
decide  its  value  and  weigh  it.  The  objection  to  the 
admission  is  overruled.  Defendant's  Exhibit  3  is 
admitted. 
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DEFENDANT'S  EXHIBIT  3 

"Form  188 

'78  Report' 

Passenger  Train  Delay  Report 


To  Train  Dispatcher 

A     Train  No.  16     Engine  No.  6 

B     Left  Tacoma 

(Starting  Point) 
C     Arrived  Othello 

(End  of  Rim) 
D     Delayed  at  Mile  Post  2079 
(Station) 
Renslow  to  Boyleston 
F     Remarks :  12  cars. 


Note. — Passenger  Train  Engineers  will  fill  out  this  report  and 
leave  with  operator  at  end  of  run.  All  delays  in  excess  of  the 
schedule  or  usual  stop  must  be  reported,  such  as  getting  orders, 
passing  trains,  at  stations  loading  baggage,  mail  and  express,  hot 
bearings  on  engine  or  cars,  etc.,  giving  location  and  time  delayed. 
Operator  will  telegraph  report  to  Train  Dispatcher  promptly 
using  signal  '78'  and  letters  A,  B,  C,  D  and  F  for  lines  as  indi- 
cated. 

Filed  Oct  25,  1949,  H.  H.  Walker,  Clerk,  By  D.  F.  Holland, 
Deputy." 


8-26  1947 

OT 

(Time  Late) 

OT 

(Time  Late) 

5  min. 

Slow  order 

(Time) 

(Cause) 

7  min. 

No.  264 

s/  Geo.  Tierney 

Engineer 

Conductor 

Direct  Examination 
(Resumed) 
By  Mr.  Pauly: 

Q.     Mr.  Tierney,  do  you  know  whether  or  not  the 
train  on  that  day  operated  on  time  and  in  accordance 
with  the  schedule  prescribed  for  if? 
A.     That's  right. 

Court:    Counsel,  I  don't  want  to  inject  the  Court 
too  much  into  it,  but  the  witness  has  testified,  has 
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he  not,  that  he  has  no  recollection  of  this  trijj.     Ts 
not  that  the  evidence"?    That  is  the  way  I  under- 
stood it. 

Mr.  Pauly:  I  just  asked  him  whether  or  not  he 
knows  whether  the  train  on  that  day  operated  in 
accordance  with  the  schedule.  I  don't  know  w^hether 
his  previous  answer  covers  that  situation,  your 
Honor. 

Court:     I  will  permit  the  answer  at  this  point. 

Mr.  Garlington:  I  think  it  ax)pears  from  the 
Exhibit  3,  if  these  hieroglyi)hics  can  be  properly 
interpreted. 

Court:  It  is  admitted  for  the  jury,  but  he  has 
no  recollection  of  it,  he  says. 

Mr.  Pauly:  My  last  question  was  whether  or 
not  he  knows  whether  the  train  was  on  schedule. 

Court:  He  has  already  said  he  doesn't;  he 
doesn't  have  any  recollection  of  the  trip. 

Mr.  Pauly:  Your  Honor,  a  broad  general  state- 
ment that  he  has  no  recollection  of  the  trip,  I  don't 
know  whether  that  is  intended  to  cover  this:  Was 
the  train  on  schedule  or  not*?  That  is  what  I  in- 
tended to  elicit  from  the  witness.  Do  you  know  of 
your  own  knowledge  whether  or  not  the  train  was 
operated  on  schedule? 

A.     M}^  work  report,  delay  report,  says  it  was. 

Q.     Will  you  exjolain  how  it  shows  that? 

A.     It  says,  ''Left  Tacoma  on  time." 

Q.     Does  it  say,  ''on  time."  A.     O.T. 

Q.     That  stands  for  on  time?  A.     Yes,  sir. 
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Q.     What  else? 

A.     What  else?     It  says,  ''Othello,  on  time." 

Q.  Does  it  show  anything  with  regard  to  what 
the  time  of  the  train  may  have  been  at  any  point 
between  Tacoma  and  Othello'?  [260] 

A.     No,  sir. 

Q.  The  statement  on  Exhibit  3,  "Mile  post  2079, 
five  minutes,"  what  is  that  following  that? 

A.     Slow  order. 

Q.     What  does  it  say  following  that  ? 

A.  Renslow  to  Boyleston,  7  minutes,  No.  264. 
That  means  they  were  ahead  of  us  and  we  had  to 
slow^  up  to  allow  them  to  clear. 

Q.     Where  is  Renslow? 

A.     The  second  station  out  of  Ellensburg. 

Q.     East  or  West?  A.     East. 

Q.     Approximately  how  many  miles  from  Seattle  ? 

A.     From  Seattle,  90  and (interrupted) 

Q.     Approximately  ? 

A.  It  would  be  115,  121— between  125  and  130 
miles. 

Q.  Other  than  as  shown  by  Exhibit  3  there,  are 
you  able  to  tell  us  of  your  owai  knowledge  whether 
or  not  Train  16  operated  on  schedule  at  points 
located  between  Seattle  and  Othello? 

A.  Yes,  sir,  outside  of  there  might  have  been 
a  minute  or  two  late  on  account  of  the  five-minute 
slow  order;  that  would  naturally  retard  the  train. 

Q.  That  would  be  after  the  train  was  at  a  point 
East  of  Seattle? 
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A.     No,  that  is  just  out  of  Cle  Elum. 

Q.     How  far  is  Cle  Eluni  from  Seattle? 

A.     It  is  89.  [261] 

Q.  Except  for  those  two  delays,  the  train  was 
otherwise  on  time?  A.     As  far  as  I  know. 

A.     Is  that  correct"?  A.     Yes,  sir. 

Court:  I  would  like  to  clear  this  up,  counsel, 
for  the  benetit  of  the  jury.  Do  you  remember  this, 
that  the  train  was  on  time  at  any  particular  point? 

A.     This  particular  trip? 

Court :    Yes. 

A.     No,  sir. 

Court:  The  witness  has  said  he  has  no  recollec- 
tion of  the  trip. 

A.  There  was  nothing  unusual  happened  on  the 
trip. 

Q.  (By  Mr.  Pauly)  :  Do  you  know  what  kind 
of  a  locomotive  you  had  that  day,  Mr.  Tierney? 

A.     Yes,  sir,  a  Diesel  locomotive. 

Q.     Can  you  further  identify  it  as  to  type? 

A.     Fairbanks-Morse  Diesel,  three  unit. 

Q,     Is  that  a  large  or  small  engine? 

A.     Large. 

Q.     Is  it  a  new  or  old  engine? 

A.     It  was  a  new  engine. 

Q.  Would  you  describe  it  as  to  general  type  as 
being  a  Diesel-Electric?  [262]  A.     Yes,  sir. 

Q.  And  would  you  describe  to  us  how^  the  train 
is  put  in  motion,  with  what  facilities  is  the  train 
put  in  motion? 
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A.  Well,  you  see,  there  is  three  units  to  the 
Diesel,  and  each  one  is  separate,  but  they  are  op- 
erated by  the  same  control. 

Q.     Yes. 

A.  And  when  you  are  standing,  your  Diesel 
engine  is  idling  at  about  300  revolutions,  between 
300  and  315,  and  you  place  your  throttle  on  the  first 
notch — you  have  eight  notches.  The  first  notch 
does  not  speed  your  engine  up,  but  merely  connects 
what  electricity  you  have,  throws  it  to  the  traction 
motor  which  propels  the  Diesel. 

Q.     And  puts  it  in  motion. 

A.  Puts  it  in  motion.  If  one  notch  isn't  enough, 
which  is  not  very  likely,  you  jmt  it  in  the  second, 
and  that  speeds  your  engine  up  and  you  bring  up 
a  little  more  voltage. 

Q.  As  the  control  is  moved  from  one  notch  to 
the  next  and  on  uj)  to  the  eighth  position,  do  I  un- 
derstand more  powTr  is  aj^plied  to  the  wheels? 

A.  With  each  notch  the  revolutions  of  the  engine 
increases. 

Q.  And  as  a  result  of  the  increase  in  the  revolu- 
tion^s  in  the  engine,  what,  if  anything,  results  regard- 
ing electric  power? 

A.     You  make  more  voltage. 

Q.  That  results  in  more  power  being  applied 
to  tlie  wheels,  does  it?  [263]  A.     Yes. 

Q.  Ill  starting  the  train  from  a  stoj),  do  you 
advance  the  throttle  from  notch  to  notch? 

A.     Yes,  sir. 
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Q.  Is  that  a  gradual  and  successive  application, 
or  do  you  advance  it  several  notches  at  a  time? 

A.     Just  one. 

Mr.  McCaffery,  Jr. :  Just  a  minute  please.  We 
will  object  to  the  question  on  the  grounds  and  for 
the  reasons  it  is  not  connected  with  the  factual  situa- 
tion i3resented  in  the  trial  of  this  case;  it  merely 
seeks  to  elicit  from  the  witness  what  a  custom  is, 
and  it  would  tend  to  confuse  the  jury  unless  the 
custom  is  connected  with  the  actual  occurrence  on 
the  train  during  the  trip  upon  which  Mrs.  Har- 
rington was  a  passenger. 

Court:  As  I  understand  it,  the  witness  is  just 
testifying  as  to  how  the  Diesel  locomotive  operates. 

Mr.  Pauly :  Yes,  the  general  procedure  in  putting 
it  in  motion,  and  I  do  intend  to  connect  it  up  by 
asking  him  if  he  always  follows  that  practice,  which 
would  certainly,  of  necessity,  apply  to  this  par- 
ticular train. 

Mr.  McCaffery,  Jr. :  With  that  amplification,  we 
certainly  would  add  the  further  objection  of  this 
question,  which  is  merely  a  foundation  question, 
that  the  testimony  and  the  line  of  testimony  which 
comisel  for  defendant  seeks  to  establish  by  this  wit- 
ness on  the  stand  merely  goes  to  what  the  custom 
is  [264]  and  to  directing  the  witness'  attention  to 
what  his  custom  is  rather  than  to  the  factual  situa- 
tion as  to  what  was  actually  done,  and  as  such  it  is 
irrelevant  and  immaterial,  encumbering  the  record, 
and  it  does  not  prove  or  tend  to  prove  any  issues 
in  this  case. 
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Mr.  Pauly:  Your  Honor,  he  has  testified  he 
has  no  ])ersonal  recollection  a.s  to  this  particular 
trip.  Certainly,  in  that  event,  it  is  proper  to  elicit 
from  the  witness  if  there  is  a  general  practice,  what 
it  is,  and  in  addition  to  that,  determine  from  liim 
whether  he  has  ever  deviated  from  that  practice  in 
making  any  start.  I  grant  if  it  should  develoi) 
he  has  deviated,  then  the  testimony  should  be 
stricken,  but  if  it  should  appear  there  is  a  practice 
that  he  has  never  deviated  from  at  any  time,  it 
should  apply  to  this  particular  case. 

Court:  If  he  doesn't  recall  the  trip  at  all,  how 
can  he  recall  or  know  whether  he  has  deviated  from 
the  i)ractice? 

Mr.  Pauly :  If  he  can  recall  he  has  never  deviated 
and  knows  he  has  not,  it  seems  to  me  it  would  be 
admissible. 

Court :     The  Court  will  consider  the  matter. 

(Whereupon,  a  recess  was  taken  until  1:30 
o'clock,  p.m.,  the  same  day,  October  21,  1949,  at 
which  time,  the  jury  and  counsel  for  both 
parties  being  j^resent,  the  following  proceedings 
were  had:) 

Court :  The  objection  is  overruled.  You  may  pro- 
ceed along  that  line  and  establish  the  testimony  with 
reference  to  his  operation  of  the  train,  his  cus- 
tomary operation  of  the  train.  [265] 
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Q.     (By  Mr.  Pauly)  :     Mr.  Tierney,  do  you  re- 
call the  question,  or  do  you  want  it  repeated"? 
A.     I  would  like  to  have  it  repeated. 

(Question  and  answer  read  back  by  reporter 
as  follows:  "Question:  Is  that  a  gradual  and 
successive  application,  or  do  you  advance  it 
several  notches  at  a  time?    Answer:  Just  one.") 

Q.  Have  you  ever  advanced  the  throttle  to  full 
position  in  one  movement?  A.     No,  sir. 

Mr.  McCaffery,  Jr. :  Just  a  minute.  We  will 
ask  the  answer  be  stricken. 

Court :    It  may  be  stricken. 

Mr.  McCaffery,  Jr. :  We  will  object  to  this  as 
calling  for  conjecture  of  the  witness;  it  doesn't 
prove  or  tend  to  prove  any  issues  in  this  case;  it 
is  not  related  to  the  incident  which  the  jury  is  called 
upon  to  determine ;  it  is  an  invasion  of  the  province 
of  the  jury;  it  precludes  human  error. 

Court :     Overruled. 

Q.     Do  you  recall  the  question? 

A.  I  answered  it ;  yes.  I  said  no.  You  asked  me 
if  I  ever  advanced  it  wide  open,  didn't  you? 

Q.     In  one  movement,  yes.  A.     I  said  no. 

Q.  Have  you  ever  advanced  the  throttle  in  mak- 
ing a  start  more  than  one  notch  at  a  time?  [266] 

A.     No,  sir. 

Mr.  McCaffery,  Jr. :  May  our  objection  go  to  this 
evidence  in  its  entirety  as  already  made  ? 

Court :    It  mav  be  so  understood. 
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Q.  Mr.  Tierney,  tell  us  if  you  will,  please, 
whether  or  not  a  Diesel  locomotive  of  the  kind  you 
operated  on  that  day,  and  whether  that  locomotive 
jjarticularly,  is  equipjx'd  with  a  governor  of  any 
kind?  A.     Yes,  sir. 

Q.  Will  you  tell  us  what  the  puri)ose  of  the  gov- 
ernor is  ? 

A.  The  governor  controls  the  speed  of  the  engin(% 
that  is,  in  this  way :  It  stops  it  from  going  too  fast 
if  am^thing  should  happen  and  if  I  should — I  have 
never  tried  it,  but  I  know  that  is  what  happens  if 
you  advance  it  like  you  say,  it  would  retard  the 
engine  from  going  to  full  speed. 

Q.  In  other  words,  if  I  understand  you  cor- 
recth^,  if  a  person  were  to  attempt  to  oj^en  the 
throttle  in  one  single  motion  without  going  through 
each  successive  notch,  would  the  governor  oi)erate 
to  intervene  and  regulate  the  speed  of  acceleration? 

A.     It  would  hold  it  down,  yes,  sir. 

Q.     Or  rate  of  acceleration?  A.     Yes,  sir. 

Q.  By  advancing  the  throttle  gradually  from 
notch  to  notch,  does  that  result  in  a  gradual  ac- 
celeration of  the  speed  of  the  train?  [267] 

A.  Yes,  sir,  it  gives  more  power,  it  increases 
the  revolutions  of  your  engine  and  raises  your  volt- 
age, and,  naturally,  you  i)ut  more  powder  to  the 
traction. 

Q.  How  long  do  you  hold  the  throttle  in  each 
notch  before  moving  it  to  the  next? 

A.     Until  you  hear  the  speed  of  your  engine  will 
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quit  rising,  you  see  what  I  mean,  theu  you  give  it 

another  one. 

Q.  I  understand  that  is  your  consistent  practice 
in  the  operation  of  this  locomotive,  is  that  true? 

A.     Yes,  sir. 

Q.     And  was  your  pratice  in  August,  1947? 

A.     It  has  always  been. 

Mr.  Pauly:  During  the  recess,  your  Honor, 
counsel  for  the  plaintiff  and  we  have  referred  to 
various  railroad  records  here  available,  and  I  think 
that  having  done  so,  we  may  now  attempt  to  shorten 
this  matter,  both  with  this  witness,  and  with  others, 
by  stipulation. 

Court:     Very  well. 

Mr.  Pauly:  I  should  like  to  state — and  counsel, 
I  wish  you  would  pay  attention  and  see  if  this  is 
a  correct  statement — that  it  is  stipulated  between 
the  parties  that  on  August  26,  1947,  the  train  in- 
volved in  this  lawsuit,  Train  No.  16,  in  proceeding 
from  Seattle  to  Othello,  the  entire  first  division  on 
the  railroad,  the  train  operated  strictly  in  accord- 
ance with  the  established  schedule  which  applied 
to  that  train  at  that  [268]  time,  and  that  includes 
all  intervening  points,  including  Renton;  that,  con- 
fining it  as  much  as  i)ossible  to  the  section  which 
likely  is  involved  in  this  action,  and  between  Seattle 
and  Clue  Elum,  located  approximately  90  miles 
from  Seattle,  and  approximately  two  and  a  half 
hours  on  the  time  schedule,  the  maximum  speed 
schedule  permitted  for  this  train  varied  from  30  to 
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a  niaximuin,  at  any  point  in  that  distance,  ol'  55 
miles  an  hour,  and  that  the  running  lime  of  this 
train,  No.  16,  as  compared  with  the  running  time 
of  the  Olymi^ian  train,  Nos.  17  and  18,  whicli  operate 
as  a  local  train,  excluding  the  stops  made  in  be- 
tween, and  simply  considering  the  actual  running 
time,  that  the  schedules  for  the  two  are  api:)roxi- 
mately  the  same.     Is  that  agreeable'?. 

Mr.  McCaffery,  Jr. :  The  stipulation  is  agreed 
to,  based  upon  the  records  submitted  and  prepared 
by  the  defendant  comj^any  as  their  official  records, 
and  having  been  prepared  and  used  in  their  business 
of  railroading.  We  were  not  at  any  time  raising 
an  issue  as  to  speed,  but  the  defendant  believed 
that  the  stipulation  was  necessary  in  connection 
with  some  testimony  of  the  conductor,  Mr.  Nolan, 
so,  so  far  as  the  stipulation  is  concerned,  it  is  agree- 
able. 

Court:     Very  well. 

Mr.  Pauly:    That  is  all.  [269] 

Cross-Examination 
By  Mr.  McCaffery,  Jr. : 

Q.  Mr.  Tierney,  how  long  did  you  practice  on 
this  Diesel  engine  ? 

A.     How  long  did  I  practice? 

Q.     Yes. 

A.     You  mean  how  long  did  I  run  it? 

Q.  How  long  did  you  practice  on  it  before  you 
ran  iti  A.     I  didn't  practice  on  it. 

Q.     I  was  adopting  your  use  of  the  term  that  it 
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was  your  practice   in   doing  these   certain   things. 
You  meant  it  was  your  custom  and  you  had  done 
that  on  all  previous  occasions.     You  weren't  prac- 
ticing on  this  engine  at  all  ? 

A.     No,  sir. 

Q.  You  said  you  took  your  first  run  on  the  new 
streamliner  the  second  night  out,  which  would  make 
it  the  30th  of  June,  would  it  not"? 

A.  Yes,  sir,  as  I  recall  it,  I  went  out  the  second 
night,  the  second  afternoon. 

Q.  I  am  not  trying  to  confuse  you  on  the  day 
you  went,  but  I  was  just  trying  to  recall  what  you 
did  testify  to  on  direct  examination,  Mr.  Tierney, 

A.     I  am  pretty  positive  it  was  the  second  day. 

Q.     How  many  trips  do  you  make  a  wTek? 

A.     Ten  trips  a  month.  [270] 

Q.  Ten  trips  a  month.  So,  from  the  30th  of 
June,  1947,  to  the  26th  day  of  August,  1947,  you 
W'Ould  have  made  approximately  26  trips — no,  you 
would  have  made  approximately  16  trips  ?    - 

A.     On  this  particular  train? 

Q.     Yes.  A.     That  is  all  the  train  run. 

Q.     That  is  correct,  Mr.  Tierney? 

A.     On  this  particular  train,  yes. 

Q.     This  was  a  new  train,  was  it  not,  Mr.  Tierney  ? 

A.    Yes. 

Q.  Would  you  describe,  Mr.  Tierney,  the  effect 
which  an  application  of  your  brakes  to  bring  the 
train  to  a  stop  in  a  station  would  have  if  the  train 
signal  to  proceed  shortly  after  the  train  had  airived 
at  the  station  were  given  by  the  conductor? 
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Mr.  Garlingtoii :  Objected  to  as  improper  cross- 
examination,  as  assuming-  facts  which  are  not  only 
not  in  evidence,  but,  as  we  understand  it,  not  in 
issue  in  the  case. 

Mr.  McCaffery,  Jr.:  Tliey  have  gone  into  the 
mechanical  operations  of  the  train.  We  would  like 
to  understand  the  i:)hysical  operation  in  the  setting 
and  releasing  of  ])rakes  and  starting  the  train  in 
connection  with  advancing  the  throttle,  as  they 
have  gone  into. 

Court:     Overruled. 

A.     Just  wdiat  is  the  question  ? 

Q.  Maybe  I  can  state  it  a  little  plainer  by  creat- 
ing a  situation,  [271]  as  we  think  it  existed.  You 
had  a  scheduled  sto])  at  Renton,  did  you  not? 

A.     Yes,  sir. 

Q.  You  had  to  apply  your  brakes  coming  to  the 
station  at  Renton?  A.     Yes,  sir. 

Q.  You  arrived  at  the  station  at  Renton  at  a  full 
stop  ?      '      A.     Yes,  sir. 

Q.  If  there  were  no  passengers  to  be  discharged 
at  Renton,  according  to  the  testimony  of  the  con- 
ductor, but  passengers  were  taken  on;  now%  if  you 
got  an  immediate  signal  from  the  conductor,  would 
your  brakes  have  released  by  that  time? 

A.     Immediately  after  stopi)ing? 

Q.     Yes. 

A.  It  takes  the  brakes  about  10  seconds  to  re- 
lease. 

Q.     If   the   brakes   had   not   full}^   released,   Mr. 
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Tierney,  would  it  be  necessary  for  you  to  advance 

that  throttle  beyond  one  position? 

Mr.  Garlington :  May  our  objection  go  to  this  line 
of  examination  in  order  that  it  may  be  not  repeated  ? 

Court :    It  may  be  so  understood. 

A.  Well,  I  answer  that,  if  the  brakes  hadn't 
fully  released,  you  would  advance  to  the  first  notch, 
and  you  would  make  a  very  easy  start.  If  you 
was  setting-  in  the  train,  you  wouldn't  know  it  was 
moving.  [272] 

Q.  In  other  words,  that  first  notch  would  move 
it  whether  the  brakes  Avere  set  or  not  ? 

A.  It  wouldn't  moA'-e  with  the  brakes  set.  As 
they  gradually  released,  the  train  would  move  off 
and  you  wouldn't  know  the  train  had  started  under 
those  circumstances  if  you  were  on  it. 

Q.  If,  Mr.  Tierney,  there  were  a  sudden  or 
violent  jerk,  then,  on  that  train,  that  would  be 
unusual,  wouldn't  it? 

A.  I  don't  know  how  ybu  could  create  a  condi- 
tion to  make  it. 

Q.     Have  you  ever  ridden  behind  yourself? 

A.     No,  sir.    I  would  like  to  sometime. 

Q.  Then,  would  you  tell  me,  sitting  in  the  posi- 
tion as  you  are,  and  being  the  propelling  force  of 
that  train,  how  you  Avould  determine  what  the 
pick-up  of  slack  or  any  other  condition  which  would 
create  a  jerk  would  be? 

A.     I  can  feel  it. 

Q.     You  can  feel  it?  A.     Yes,  sir. 
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Q.  Tell  the  jury,  Mr.  Tierney,  what  you  would 
do,  not  usually,  but  when  you  find  a  slippery  track, 
or  when  you  have  an  excessive  number  of  cars  on 
your  train?  Do  you  still  very  gently  move  that 
little  regulator  to  number  onet 

Mr.  Garlington :  We  object  to  that  on  the  ground 
it  is  improper  cross-examination,  assuming  a  hypo- 
thetical state  of  facts  which  has  no  apparent  rela- 
tion to  this  case. 

Court:  He  is  testing  the  witness'  knowledge  of 
the  operation  [273]  of  the  train.  I  will  overrule  the 
objection. 

A.     What  I  would  do  if  the  track  was  slippery? 

Q.  The  point  I  am  trying  to  get  at,  Mr.  Tierney, 
is  this:  The  jury,  after  your  direct  examination, 
has  the  impression  that  at  all  times  and  under  all 
circumstances,  you  regulate  that  train  in  the  same 
manner.  In  other  words,  you  take  that  little  handle 
and  you  move  it  to  one,  and  everything  goes  accord- 
ing to  appointment.  Now,  tell  them  what  you  do 
if  you  run  into  slipi^ery  track,  water  on  the  track. 
Would  you  still  move  it  to  one  and  leave  it  there? 

A.     Put  sand  on  the  rail. 

Q.  All  right.  Would  you  advance  it  pretty  fast 
to  two?  A.     No,  sir. 

Q.     You  would  wait  for  the  engine  to  pick  up  ? 

A.     No,  sir,  if  she  was  slipping,  she  wouldn't  go. 

Q.  Although  the  speed  of  your  engine  would  be 
at  a  point  to  indicate  considerable  land  speed,  as 
you  would  call  it,  or  mileage  on  your  indicator, 
wouldn't  it?  A.     On  the  number  one  notch? 
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Q.     Yes.  A.     No,  sir. 

Q.  Let  me  state  it  a  little  differently:  Would 
it  advance  your  indicator  indicating  how  fast  your 
engine  was  turning  over? 

A.     Not  on  number  one.  [274] 

Q.     Not  on  nmnber  one? 

A.  You  just  kick  the  power  to  the  traction 
motor. 

Q.     In  other  words,  that  is  your  starting  position? 

A.     Yes,  sir. 

Q.  An  advance  to  tw^o  can  be  made  immediately, 
can't  it?  A.     Yes,  sir,  it  can. 

Q.  And  an  advance  to  three  can  be  made  im- 
mediately? A.     In  turn. 

Q.  Yes,  in  turn,  but  it  doesn't  take  only  a  mo- 
ment's hesitation  at  the  figure  or  at  the  position 
on  the  regulator? 

A.     Before  I  can  move  it? 

Q.     Before  you  can  move  it  to  three? 

A.  I  can  move  it  up  if  I  want  to.  You  wait  for 
your  engine  speed,  you  can  hear  it. 

Q.  That  is  the  point  I  am  trying  to  arrive  at,  Mr. 
Tierney.  In  other  words,  it  should  be  done  in  the 
best  practice  in  operating  the  engine,  is  that  correct  ? 

A.     It  can  be  done,  you  say? 

Q.  I  said  it  should  be  done  in  the  best  operation 
of  the  locomotive  to  wait  momentarily  for  the  power 
of  your  engine  to  pick  up?  A.     Yes,  sir. 

Q.     What  happens  if  you  don't  wait? 

A.     If  you  go  out  too  fast,  the  governor  takes 
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care  of  it,  it  is  siip])Osod  to.     I  have  been  told  it 

would;  that  is  what  they  [275]  are  there  for. 

Q.     That  is  aiiother  mechanical  device  ? 

A.    Yes,  sir. 

Q.  Would  there  be  any  jerking  of  the  train  if 
that  were  to  happen?  A.     No,  sir. 

Q.     In  other  words,  this  train  is  jerk-proof? 

A.     Yes,  sir,  pretty  near. 

Q.  Now,  if  you  had  a  different  number  of  cars 
on  your  engine  at  different  times,  it  would  change 
the  normal  practice,  wouldn't  it? 

A.     I  don't  see  in  what  w^ay. 

Q.  Well,  if  you  have  more  weight  or  less  weight 
behind  your  engine,  it  would  regulate  your  speed 
and  ability  to  pick  up,  wouldn't  it? 

A.     Youi'  grade  comes  into  consideration. 

Q.  Yes,  and  the  condition  of  the  track  comes 
into  consideration,  does  it  not? 

A.     Grade  mostly. 

Q.  You  have  no  concern  with  the  condition  of 
the  track  at  any  time?  A.     Certainly. 

Q.  In  other  words,  traction,  under  your  state- 
ment, I  can't  see  w^ould  make  any  difference. 

A.  There  is  not  enough  traction  placed  on  there 
in  the  first  [276]  or  second  notch  to  cause  any  slip- 
ping. 

Q.     To  cause  any  slipping?  A.     No,  sir. 

Q.  So,  if  the  track  were  slippery,  you  w'ould 
regulate  it  according  to  the  traction  which  was  de- 
veloi^ed  by  your  driving  wheels,  wouldn't  you? 
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A.  If  the  track  was  slippery,  I  would  advance 
moi'e  carefully  than  if  I  had  a  good  track. 

Q.  We  have  heard  considerable  testimony,  Mr. 
Tierney,  respecting  what  appeared  on  your  memo- 
randum that  was  turned  into  your  emj^loyers.  Also, 
for  that  purpose,  you  have  heard  it  stipulated  that 
the  train  was  on  time  at  Renton  and  at  Cle  Elum, 
and  arrived  on  time,  according  to  your  recollection, 
at  Othello?  A.     Yes,  sir. 

Q.  You  have  also  indicated  that  that  train  ticker 
would  give  us  the  best  information  concerning  all 
of  those  factors,  except  time,  haven't  you? 

A.     Yes,  sir. 

Q.  Now,  do  you  have  in  your  possession,  or  do 
you  know  who  has,  the  train  ticker? 

A.     No,  sir. 

Q.  That  train  ticker  would  show^  the  speed  at 
wliicli  the  train  departed  from  Renton  on  that  ])ar- 
ticular  day,  would  it  not? 

A.     It  would  be  starting  from  a  stop.  [277] 

Q.     Yes. 

A.  It  wouldn't  be  of  any  use  to  you  that  I  could 
see. 

Q.  AYould  you  let  me  be  the  judge  of  that.  Do 
you  know  who  has  it  in  his  possession,  Mr.  Tierney? 

A.     No,  sir. 

Q.  Now,  that  is  mechanicall}^  operated,  is  it  not, 
Mr.  Tierney?  A.     Yes,  sir. 

Q.     How  is  it  removed  from  the  train? 

A.     How  is  it  removed  from  the  train? 
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Q.     Tlie  train  ticker,  yes. 

A.  It  is  under  lock  and  key.  The  roundhouse 
force  removes  it. 

Q.     That  is  at  the  end  of  the  trip? 

A.  I  don't  loiow  whether  they  let  them  run  out 
or  remove  them  every  trip  oi'  not.  I  think  every  trip 
on  these  long  trips. 

Mr.  McCaffery,  Jr. :    That  is  all,  Mr.  Tierney. 

Mr.  Pauly:    That  is  all,  Mr.  Tierney. 

(Witness  excused.) 

ROY  P.  JORGENSEN 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Pauly: 

Q.     State  your  name,  please. 

A.     Roy  P.  Jorgensen.  [278] 

Q.     Where  do  j^ou  live?  A.     Missoula. 

Q.  Are  you  employed  by  the  Milwaukee  Rail- 
road? A.     Yes,  sir. 

Q.     In  what  capacity?  A.     Claim  agent. 

Q.    Where  is  your  headquarters  in  that  respect? 

A.     At  Missoula. 

Q.  As  claim  agent,  did  you  assist  in  assembling 
witnesses  and  evidence  that  might  be  used  in  connec- 
tion with  the  trial  of  this  case?  A.     Yes,  sir. 

Q.     Did  you,  at  our  request,  endeavor  to  obtain 
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this  speed  tape  for  the  locomotive  used  in  pulling 

Train  16  out  of  Seattle  on  August  16,  1947? 

A.     Yes,  sir. 

Q.  What  action  did  you  take  in  endeavoring  to 
obtain  that  tape? 

A.  I  wired  to  the  general  superintendent  of 
motive  power  at  Milwaukee,  Wisconsin,  who  is  cus- 
todian of  those  tapes,  as  I  understand  it. 

Q.     Can  you  tell  us  what  wire  you  may  have  sent? 

A.  I  wired  Mr.  A.  G.  Hoppe,  Milwaukee,  "Can 
you  send  me  at  Butte  speed  tape,  Diesel  Engine  No. 
6  on  Train  16,  leaving  Seattle  August  26,  1947, 
marked  to  show  Seattle,  Renton,  Maple  [279]  Val- 
ley, Cedar  Falls  and  Cle  Elum,  for  use  at  trial, 
Federal  Court  at  Butte,  commencing  Wednesday, 
October  19th.  Advise  me  at  Butte.  A  174  R.  P. 
Jorgensen,  District  Adjuster." 

Q.     Did  you  receive  a  reply  to  that  telegram? 

A.     I  did. 

Q.     Did  I  ask  you  when  you  sent  that  telegram? 

A.     On  October  17,  1949,  from  Missoula. 

Q.     Did  you  receive  a  reply  to  that  telegram? 

A.     Yes,  sir. 

Q.  I  show  you  a  slip  of  paper  marked  "De- 
fendant's Exhibit  No.  4,  and  ask  you  if  that  is  the 
rei)ly  that  you  received  to  the  telegram  you  sent? 

A.     It  is. 

Court:  Are  you  now  offering  Defendant's  Ex- 
hibit 4? 

Mr.  Pauly:    Yes,  your  Honor. 
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Court:    Any  objections,  Mr.  McCaffery? 

Mr.  McCaffery,  Jr.:  To  which  the  plaintiff  ob- 
jects on  the  grounds  and  for  the  reasons  that  it  is  a 
self-serving  declaration,  the  custom  adopted  by  the 
railroad  is  again  in  evidence.  The  reply  would  not 
bind  the  plaintiff  or  any  j)ei'son,  pai'ty  to  the  action. 
They  were  aware  of  a  i)ossible  claim.     That  is  all. 

Court:    The  objection  is  overruled. 

Mr.  Pauly:    It  is  received  in  evidence*? 

Court:    It  is  received  in  evidence.  [280] 


DEFENDANT'S  EXHIBIT  4 

*'GS19CG  Z 

MILW  WIS  10  18  49  1225  PM 

E  P  Jorgensen 
Butte 

A-174  We  Hold  Speed  Tapes  for  One  Year  Tape 
You  Have  Eequested  Has  Been  Destroyed  H-6 

A  G  H. 

Filed  Oct.  25-1949. 

H.  H.  WALKER, 

Clerk. 

By  D.  F.  HOLLAND, 
Deputy. 
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Mr.  Pauly:     May  I  read  it  to  the  jury  now? 
(Mr.   Pauly  reads   Exhibit   4,   as   above   set 
out,  to  the  jury.) 

Q.  Ml*.  Jorgensen,  can  you  explain  to  me  what 
some  of  those  numbers  on  there  might  mean? 

A.  These  numbers  up  at  the  top,  I  can't  explain. 
That  is  some  symbol  used  by  the  telegraph  operator 
at  Milwaukee  to  the  operator  at  Butte.  That  is 
just  a  guess  on  my  part. 

Q.  "Milwaukee,  Wisconsin,  10  18  49",  what  is 
that? 

A.  It  means  the  message  was  filed  in  Milwaukee, 
Wisconsin,  October  18,  1949. 

Q.     And  "1225  P.M."? 

A.     It  means  12 :25  P.M.  that  afternoon. 

Q.  The  message  starts  with  the  number  "A-174". 
What  does  that  mean? 

A.  That  is  a  symbol  we  used  on  the  railroad  to 
simplify  our  telegraph  service.  On  the  wire  I  sent 
to  Mr,  Hoppe,  I  put  a  symbol  A-174  on  it.  [281] 

Court :  Counsel,  I  don 't  think  there  is  any  neces- 
sity of  going  into  this. 

Mr.  Pauly:  I  simply  wanted  to  explain  these 
hieroglyi3hics  to  the  jury.  That  is  all,  as  far  as  we 
are  concerned,  with  the  witness. 

Cross-Examination 
By  Mr.  McCaffery,  Jr. : 

Q.  Mr.  Jorgensen,  when  did  you  first  know  that 
the  plaintiff,  Mary  Ami  Harrington,  had  a  claim 
in  this  case? 
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^Ir.  Garliiigton:  Just  a  iniimte;  objected  to  as 
improper  cross-exaniinatioii. 

Court :     Overruled. 

A.     I  would  say  June  1,  1948. 

Q.  June  1,  1948,  that  would  still  have  been 
within  the  year,  wouldn't  it,  Mr.  Jorgensen"? 

A.     That's  right. 

Mr.  McCaffery,  Jr. :     That  is  all. 

(Witness  excused.) 

Court:     Call  the  next  witness. 

Mr.  Pauly:  At  this  time,  your  Honor,  we  would 
like  to  offer  in  evidence  depositions  of  certain  wit- 
nesses that  are  contained  in  the  Clerk 's  file.  In  that 
connection,  I  should  like  to  request  that  the  Court 
inform  the  jury  as  to,  in  general,  [282]  the  use  of 
such  depositions  on  w^ritten  interrogatories  so  that 
they  will  know  something  about  how  it  happens  they 
are  presented  in  that  form. 

Court:  Well,  the  Court  is  not  concerned  with 
any  depositions  until  you  lay  the  foundation  for 
the  offer  of  the  depositions. 

Mr.  Pauly:  It  is  by  stipulation,  your  Honor. 
May  the  record  show  that  the  deposition  of  Mrs. 
Ruth  Burroughs  and  the  deposition  of  Wendy  Bur- 
roughs, both  of  which  have  been  marked  "filed 
October  21,  1949,"  were  at  this  time  removed  by 
the  clerk  from  an  envelope,  which  in  turn  was 
marked  "filed  October  17,  1949?" 

Court:      Well,    what    does   the    stipulation    with 
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reference  to  the  depositions  provide,  just  that  they 
may  be  used? 

Mr.  Pauly:  They  are  all  substantially  the  same 
form,  your  Honor. 

Court:  The  deposition  may  be  used  and  offered 
in  evidence  at  the  trial  of  said  cause  by  either  of 
said  parties  thereto  and  applied  in  conformity  with 
the  Rules (interrupted) 

Mr.  Pauly:  The  stipulation  says  pursuant  to 
Rule  29  of  the  Federal  Rules  of  Civil  Procedure. 

Court:    What  does  Rule  29  provide? 

Mr.  Garlington:    I  have  it  here. 

Court:  It  provides  that  if  the  parties  so  stipu- 
late in  writing,  depositions  may  be  taken  before  any 
person  at  any  time  [283]  or  place,  upon  any  notice, 
and  in  any  manner,  and  when  so  taken  may  be  used 
like  other  depositions.  The  Court  is  still  bound 
by  the  rules  that  you  have  to  lay  a  proper  founda- 
tion for  the  use  of  a  deposition.  The  Rules  of 
Procedure  set  up  the  method  by  which  we  try  cases, 
and  I  don't  think  counsel  can  stipulate. 

]\ir.  Pauly:  Do  you  mean  by  that,  your  Honor, 
to  prove  the  absence  of  the  witnesses  from  the  juris- 
diction of  this  Court? 

Court :  Whatever  basis  you  feel  you  have  for  the 
use  of  the  depositions. 

Mr.  Pauly :  I  believe  counsel  for  the  plaintiff  will 
stipulate  each  of  the  witnesses  involved  are  outside 
of  the  State  of  Montana,  District  of  Montana. 

Mr.  McCaffery,  Jr. :     That  is  correct. 

Mr.  Pauly:     It  is  for  that  reason  their  dei)osi- 
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tioiis  arc  ofi'ercd,  and  they  did  not  wisli  to  attend  in 
person,  and  we  have  no  means  for  them  to  attend 
in  person. 

Court:    Was  a  subpoena  issued  for  them? 

Mr.  Pauly :  No,  your  Honor,  they  are  not  in  this 
jurisdiction. 

Court:  Does  counsel  make  any  objection  to  the 
use  of  the  depositions? 

Mr.  McCaft'ery,  Jr.:    No,  if  the  Court  please. 

Court:  Very  well,  you  may  proceed  upon  that 
basis. 

Mr.  Pauly:  I  take  it  the  Court  does  not  care  to 
make  any  further  statement  to  the  jury  regarding 
use  of  the  depositions  [284]  in  the  absence  of  the 
witnessess  themselves. 

Court:  Yes.  Ladies  and  gentlemen  of  the  jury, 
the  Rules  of  Procedure  in  the  Federal  Court  provide 
that  under  certain  circumstances,  the  testimony 
of  witnesses  may  be  taken  upon  oral  interrogatories 
at  a  place  some  place  out  of  Court,  both  sides  being 
represented  at  the  time  of  the  oral  interrogatories. 
That  was  so  in  this  instance  ? 

Mr.  McCaffery,  Jr.:  It  was  not,  if  the  Court 
please. 

Court:  The  oral  interrogatories  were  submitted 
before  an  officer  authorized  to  swear  the  witness — 
in  other  words,  the  witness  was  sworn  and  answered 
certain  questions  that  counsel  had  agreed  should 
be  submitted  to  the  witness.  In  answer  to  those 
questions,  the  witness  made  answer.  The  answer  is 
then  transcribed  and  forwarded  to  the  Court,  just 
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as  you  saw  here,  in  sealed  envelopes,  and  is  oi^ened 
here.  Now,  counsel  have  agreed  here  that  the  deposi- 
tion may  be  used  and  considered  by  you  as  evidence 
just  as  if  the  testimony  that  is  contained  in  the 
deposition  was  given  here  orally  in  court.  Is  that 
what  you  had  in  mind,  Mr.  Pauly? 

Mr.  Pauly:  Yes,  your  Honor,  and  that  the  wit- 
ness, in  answering  questions,  is  put  upon  oath. 

Court:  Yes.  You  understand  the  witness  is  jnit 
on  oath  just  as  if  the  witness  were  here  present  in 
court. 

Mr.  Pauly:  May  I  have  someone  act  as  the  wit- 
ness? I  suggest  Mr.  Garlington,  who  might  read 
the  answers  as  I  read  the  [285]  questions. 

Mr.  McCaffery,  Jr. :  I  want  to  have  both  of  them 
sworn. 

Court :  In  reading  the  answers,  give  Mr.  McCaf- 
fery  an  opportmiity  to  make  whatever  objections 
he  may  have. 

Mr.  Garlington:    Certainly. 

Mr.  Paul}":  Does  the  Court  deem  it  proper  to 
read  the  stipulation? 

Court:     That  may  be  dispensed  w^ith. 

(Whereupon,  the  Deposition  of  Mrs.  H.  A. 
Burroughs  was  read  to  the  jury  as  follows,  Mr. 
Pauly  reading  the  questions  and  Mr.  Garling- 
ton reading  the  answers.) 

Mr.  Pauly:  I  have  here  the  deposition  of  Mrs. 
Ruth  Burroughs,  of  Evanston,  Illinois.  (Reading.) 
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DEPOSITION  OF  MKS.  RUTH  BURROUGHS 
Direct  Interrogatories 

Q.     State  your  name,  address  and  family  status. 

A.  Mrs.  H.  A.  Burroughs,  1914  Sheridan  Road, 
Evanston,  Illinois.  Housewife,  married  to  ]Mr.  H. 
A.  Burroughs. 

Q.  On  August  26,  1947,  were  you  a  X3assenger  on 
Milwaukee  Train  No.  16  when  it  departed  from 
Seattle?  A.    Yes. 

Q.  State  where  you  got  on  the  train,  your  des- 
tination, what  space  you  occupied,  and  with  whom 
you  w^ere  traveling. 

A.  Seattle.  Destination  Chicago.  I  occupied  the 
section  directly  across  from  Mrs.  Harrington.  I 
don't  remember  the  section  number.  I  was  traveling 
with  my  two  daughters,  Wendy  [286]  and  Connie, 
aged  5  and  eight. 

Q.  Do  you  recall  an  elderly  lady  being  in  the 
same  car  and  suffering  a  fall?  A.     Yes. 

Q.  State  what  you  know  about  when  and  where 
the  elderly  lady,  who  is  identified  for  purposes  of 
this  deposition  as  Mrs.  Mary  Harrington,  first  got 
on  the  train,  with  whom  she  was  traveling,  and 
what  space  on  the  car  they  occupied. 

A.  I  believe  she  got  on  at  Seattle.  She  was 
traveling  with  her  daughter.  She  occupied  the  sec- 
tion directly  across  from  myself  and  my  two 
daughters. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington from  the  time  you  first  observed  her  until 
the  time  of  her  fall. 
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A.  She  sat  there  in  her  seat,  and  she  remained 
there  for  some  time,  she  didn't  move.  She  api^eared 
to  be  very  feeble.  She  just  sat  there.  She  didn't 
do  anything  particularly. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington's companion  during  this  period. 

A.  Mrs.  Harrington's  companion  was  very  con- 
cerned about  her  mother  throughout  the  whole  time 
before  the  fall.  She  left  her  seat  many  times.  She 
was  not  with  her  mother  very  much.  She  would  go 
off  for  a  time  and  then  she  would  return  and  she 
would  inquire  as  to  her  mother's  condition,  how  she 
felt,  and  repeatedly  cautioned  her  mother  not  to 
move  from  her  seat,  and  she  w^ould  go  off  again  in 
the  club  car.  My  daughters  and  I  were  [287]  having 
a  coke  and  observed  her  in  the  club  car.  She  was 
not  sitting  with  her  mother  very  much. 

Q.  Describe  the  activities,  if  any,  of  yourself 
and  your  children  during  this  period. 

A.  I  was  sitting  on  the  west  side,  going  forward, 
facing  forward,  and  I  was  reading,  and  my  daugh- 
ters were  sitting  opposite  me  playing  games  and 
observing  the  passengers  on  the  train  and  looking 
out  the  window,  and  possibly  they  went  down  the 
aisle  for  a  drink  of  water. 

Q.  Describe  in  as  much  detail  as  possible  what 
you  observed  of  Mrs.  Harrington's  fall. 

A.  Mrs.  Harrintgon  stood  up,  despite  the  fact 
that  her  daughter  had  cautioned  her  repeatedly  not 
to.     I  saw  her  stand  up  and  try  to  hang  her  hat 
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up  there,  and  the  hook  was  quite  high  up  and  she 
sort  of  braced  her  knee  on  the  seat  and  then  she 
toppled  over  and  landed  in  the  aisle. 

Q.  Describe  what  action,  if  any,  you  took  after 
her  fall. 

A.  I  stopped  reading,  and  almost  inmiediately  a 
man  passenger  on  the  car  and  the  porter  arrived, 
and  then  the  conductoi*  came  there  very  soon.  The 
conductor  asked  if  there  was  anyone  with  this 
woman.  And  I  told  him  that  she  was  traveling  with 
her  daughter.  As  he  didn't  know  who  the  daughter 
was,  I  suggested  that  I  would  go  and  find  her.  I 
found  her  in  the  observation  car,  and  I  told  her  that 
her  mother  had  fallen.  Then  she  went  back  to  our 
car  and  then  I  went  back  to  my  seat.  [288] 

Q.  Describe  what  was  done  after  the  fall,  for 
Mrs.  Harrington  and  by  whom  ? 

A.  The  porter  asked  her  if  she  was  hurt,  and  she 
said,  ''No",  that  she  was  all  right.  The  conductor 
also  asked  her  whether  she  was  hurt  and  she  said 
"No",  she  was  all  right.  They  were  very  kind  to  her 
and  assisted  her.  And  they  tried  to  make  her  com- 
fortable in  her  seat.  She  said  she  was  all  right,  so 
there  wasn't  very  much  to  do  for  her,  except  to  see 
that  she  was  comfortable. 

Q.  State  whether  the  train  was  standing  or  mov- 
ing just  prior  to  Mrs.  Harrington's  fall. 

A.     It  was  moving  all  the  time. 

Q.  State  how  long  after  the  train  had  left 
Seattle  that  the  fall  occurred. 


vs.  Mary  Ann  Harrington  279 

(Deposition  of  Mrs.  Euth  Burroughs.) 

A.  I  am  not  sure,  but  I  think  it  was  around 
three  hours  after  its  departure  from  Seattle. 

Q.  Describe  the  motion,  if  any,  of  the  train 
just  prior  to  and  at  the  time  of  Mrs.  Harrington's 
fall. 

A.  It  was  a  very  normal  motion,  no  unusual 
jerks  of  any  kind.    Just  a  very  normal  motion. 

Q.  AVhere  were  your  children  during  the  period 
covered  by  your  answers  to  the  foregoing  questions, 
and  what  were  they  doing  f 

A.  Well,  they  were  in  our  section,  they  were 
riding  backwards  in  our  section,  which  was  di- 
rectly across  from  Mrs.  Harrington's  section,  and 
they  were  playing  games,  looking  out  the  windows 
and  observing  the  passengers  in  the  car. 

Mr.  Pauly :  The  remainder  of  the  deposition  con- 
sists of  cross  interrogatories  asked  by  counsel  for 
the  plaintiff,  Mr.  McCaffery,  would  you  care  to 
read  your  cross  interrogatories,  or  should  I  ? 

Mr.  McCaffery,  Jr.:  Go  ahead,  Harry,  you  are 
doing  fine. 

Mr.  Pauly :  The  jury  will  imderstand  these  ques- 
tions are  submitted  by  counsel  for  the  plaintiff. 

Cross  Interrogatories 

Q.  Did  you  previously  make  a  statement  to  a 
claim  agent  or  investigator  for  the  railroad  com- 
pany? A.    Yes,  I  did. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  state  when  and  to  whom. 
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A.  The  lirst  day  of  December,  1947,  to  a  Mr. 
Zicherick. 

Mr.  Garlington:  Your  Honor,  may  I  suggest 
there  is  no  need  for  the  reporter  to  take  the  deposi- 
tions.   He  may  copy  them. 

Court :    Yes,  I  think  he  should  take  them. 

Q.  Did  one  of  the  servants  of  the  railroad  com- 
pany take  your  name  at  the  time  of  the  accident? 

A.     Yes,  the  conductor  did. 

Q.  Were  you  riding  in  the  same  car  with  the 
person  who  has  been  identified  as  Mrs.  Mary  Har- 
rington? A.     Yes.  [290] 

Q.  Where  w^ere  you  seated  when  Mrs.  Mary 
Harrington  first  came  into  Car  A-16  ?  (You  may 
assume  that  this  is  the  correct  car  number  in  which 
Mrs.   Harrington  was  riding.) 

A.     I  don't  recall. 

Q.  Were  you  and  your  children  occupying  Sec- 
tion 12  of  this  car  at  the  time  Mrs.  ^lary  Harring- 
ton and  her  daughter  boarded  the  train? 

A.  I  don't  recall  the  section  number,  but  I  was 
in  the  section  directly  opposite  Mrs.  Harrington. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  what  reservations  did  you  have  in  Car  A-16? 

A.  We  originally  had  a  reservation  for  a  section 
on  that  train,  but  when  we  arrived  on  the  train  it 
was  occupied  by  a  man  and  lady,  and  we  were  given 
this  section  until  the  following  morning  at  six 
o'clock. 
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Q.  What  was  .your  husband's  occupation  on  the 
26th  day  of  August,  1947? 

A.  He  was  assistant  vice-president  of  the  Auto- 
matic Electric  Company  of  Chicago. 

Q.  Do  you  recall  whether  the  floors  between  the 
seats  in  your  car  were  covered  with  a  rug  material 
or  linoleum  material"? 

A.     It  was  a  linoleum  material. 

Q.  Did  you,  at  any  time,  observe  the  porter  or 
conductor  assisting  Mrs.  Mary  Harrington  before 
her  fair?  A.     I  don't  recall.  [291] 

Q.  Did  Mrs.  Mary  Harrington,  in  your  presence, 
and  after  she  had  fallen,  give  any  explanation  or 
state  any  reason  for  her  fall?  If  Mrs.  Harrington 
made  a  statement,  what  was  \t% 

A.     She  made  no  statement  as  to  why  she  fell. 

Q.  If  Mrs.  Harrington  made  some  statement, 
can  you  recall  the  persons  present  when  the  state- 
ment was  made? 

A.  She  told  the  porter  and  the  conductor  that 
she  was  all  right,  that  she  wasn't  hurt. 

Q.  Were  you  seated  directly  across  the  aisle 
from  Mrs.  Mary  Harrington?  And  if  so,  were  you 
occupying  the  east  or  west  seat  as  the  train  left 
Seattle? 

A.  Yes.  I  was  occupying  the  west  side,  riding 
forward,  in  a  forward  position. 

Mr.  Pauly:  That  is  the  end  of  the  deposition  of 
Mrs.  Ruth  Burroughs.  We  will  now  read  the 
Deposition  of  Wendy  Burroughs,  Evanston,  Illi- 
nois: 
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DEPOSITION  OF  WENDY  BURROUGHS 
Direct  Interrogatories 

Q.  State  your  name,  address,  age,  grade  in 
school,  where  you  live  and  with  whom. 

A.  Wendy  Burroughs.  1914  Sheridan  Road, 
Evanston,  Illinois.  Eleven  years  old.  I  live  with 
my  mother  and  father  and  sister. 

Q.  On  August  26,  1947,  were  you  a  jiassenger 
on  Milwaukee  Train  No.  16  when  it  departed  from 
Seattle'?  A.     Yes. 

Q.  State  where  you  got  on  the  train,  your  des- 
tination, what  [292]  si3ace  you  occupied,  and  with 
whom  you  were  traveling. 

A.  In  Seattle  to  come  to  Chicago.  I  don't  know 
the  number  of  the  section,  but  I  was  in  the  section 
directly  opposite  where  Mrs.  Harrington  fell,  in 
the  section  with  my  mother  and  sister. 

Q.  Do  you  recall  an  elderly  lady  being  on  the 
same  car  and  suffering  a  fall?  A.     Yes. 

Q.  State  what  you  know  about  when  and  where 
the  elderly  lad}',  who  is  identified  for  purposes  of 
this  deposition  as  Mrs.  Mary  Harrington,  first  got 
on  the  train,  with  whom  she  was  traveling,  and 
what  space  on  the  car  they  occupied. 

A.  I  don't  know  where  she  got  on.  I  guess  she 
was  traveling  Avith  her  daughter.  She  occupied  the 
space  that  was  directly  opposite  the  space  we  were 
occupying. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington from  the  time  you  first  observed  her  until 
the  time  of  her  fall. 
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A.  She  was  just  sitting  there,  she  was  reading  a 
book,  I  guess. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington's companion  during  this  period. 

A.  Well,  she  was  just  running  back  and  forth, 
she  would  come  into  the  car  and  see  how  her 
mother  was  and  then  she  would  leave  again. 

Q.  Describe  what  you  were  doing  during  this 
jDeriod. 

A.  Oh,  I  was  just  playing  games  there  with  my 
sister,  looking  [293]  out  the  window.  I  was  just 
sitting  in  the  seat  with  my  sister  playing  games. 

Q.  Describe  in  as  much  detail  as  possible  what 
you  observed  of  Mrs.  Harrington's  fall. 

A.  Well,  she  got  up  and  she  reached  up  with 
her  hands  to  put  her  hat  up  there  and  then  she  fell 
and  she  landed  in  the  main  aisle.  I  think  she  i)ut 
her  knee  on  the  seat  when  she  reached  up. 

Q.  Describe  what  action,  if  any,  you  took  after 
her  fall.  A.     I  wasn't  allowed  to  leave  my  seat. 

Q.  Describe  what  was  done  after  the  fall  for 
Mrs.  Harrington,  and  by  whom. 

A.  Well,  I  don't  know,  but  I  saw  the  porter 
put  her  on  the  seat,  and  I  know  there  was  another 
man  there.  I  think  he  had  been  sitting  back  of  us, 
but  I  don't  know.  I  don't  know  if  this  man  touched 
her.  Later  on  the  conductor  came  m.  I  guess  the 
porter  went  and  got  the  conductor,  but  I  don't  know 
that  for  sure. 
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Q.  State  whether  the  train  was  standing  or  mov- 
ing just  prior  to  Mrs.  Harrington's  fall. 

A.     It  was  moving. 

Q.  State  how  long  after  the  train  had  left  Seattle 
that  the  fall  occurred. 

A.     I  don 't  know^,  but  I  know  it  was  before  dinner. 

Q.  Describe  the  motion,  if  any,  of  the  train  just 
prior  to  [294]  and  at  the  time  of  Mrs.  Harrington's 
fall. 

A.  It  didn't  jerk  or  anything,  it  traveled  along 
smoothly. 

Mr.  Pauly:  The  following  questions,  now,  are 
cross  interrogatories  submitted  by  counsel  for  the 
plaintiff : 

Cross  Interrogatories 

Q.     Did  you  see  Mrs.  Mary  Harrington  fall? 

A.     Yes. 

Q.  What  was  she  doing,  or  about  to  do,  when 
she  fell?  A.     Trying  to  hang  her  hat  ui). 

Q.  Did  the  train  jerk  about  the  time  Mrs.  Har- 
rington fell?  A.     No. 

Q.  Did  you  talk  to  anybody  about  Mrs.  Harring- 
ton's fall  before?  A.     Yes. 

Q.  Did  the  person  to  W'hom  you  talked  represent 
the  railroad  company,  if  you  know? 

A.     I  think  so. 

Q.  Did  you  and  your  mother  occupy  the  seat 
of  Mrs.  Harrington  and  her  daughter  when  Mrs. 
Harrington  first  got  on  the  train  ?  A.     No. 
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Q.  Did  you  have  to  move  across  the  aisle  to  your 
seat  ?  A.     No. 

Q.     Who  helped  you  move? 

A.     We  didn't  move  across  the  aisle. 

Q.     Had  the  train  left  Seattle  when  you  moved? 

A.     No,  sir.  [295] 

Mr.  Pauly:  That  is  all  of  that  deposition.  The 
following  is  a  Deposition  of  Mrs.  A.  J.  Stratton: 

DEPOSITION  OF  MRS.  A.  J.  STRATTON 
Direct  Interrogatories 

Q.     State  your  name,  address  and  family  status. 

A.  Mrs.  A.  J.  Stratton,  Stony  Creek  Mills, 
Pennsylvania,  housewife. 

Q.  On  August  26,  1947,  were  you  a  passenger  on 
Milwaukee  train  No.  16  when  it  departed  from 
Seattle?  A.     Yes. 

Q.  State  where  you  got  on  the  train,  your  des- 
tination, what  space  you  occupied,  and  with  whom 
you  were  traveling. 

A.  We  got  on  at  Seattle.  Our  destination  was 
Chicago;  section  14.  I  was  traveling  with  my  hus- 
band, Mr.  A.  J.  Stratton. 

Q.  Do  you  recall  an  elderly  lady  being  in  the 
same  car  and  suffering  a  fall  ?  A.     Yes. 

Q.  State  what  you  know  about  when  and  where 
the  elderly  lady,  who  is  identified  for  purposes  of 
this  deposition  as  Mrs.  Mary  Harrington,  first  got 
on  the  train,  with  whom  she  was  travelling,  and 
what  space  on  the  car  they  occupied. 
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A.  I  do  not  recall  where  she  got  on.  She  was 
traveling  with  a  younger  woman.  They  occupied 
the  space  immediately  to  the  rear,  and  on  the  same 
side  of  the  car. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington from  the  time  you  first  observed  her  until 
the  time  of  her  fall. 

A.  I  did  not  observe  her  except  to  notice  that 
she  was  there.  [296] 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington's companion  during  this  period. 

A.  I  was  aware  of  the  companion  leaving  the 
section  several  times  and  being  absent  much  of  the 
time. 

Q.  Describe  what  you  were  doing  during  this 
period. 

A.  I  was  sitting  facing  the  rear  of  the  coach 
and  occasionally  looking  out  the  window. 

Q.  Describe  in  as  much  detail  as  possible  what 
you  observed  of  Mrs.  Harrington's  fall. 

A.  I  was  seated  on  the  aisle  side  of  the  seat  and 
saw  Mrs.  Harrington  in  the  act  of  falling.  She  was 
in  the  center  aisle  of  the  car  facing  tow^ard  me  and 
extended  her  hands  out  to  break  her  fall  and  landed 
in  a  kneeling  position  with  her  left  hand  on  the 
arm-rest  of  the  seat  immediately  in  back  of  Mr. 
Stratton  and  her  right  hand,  as  I  recall,  on  the  arm- 
rest on  the  seat  across  the  aisle  from  where  her  left 
hand  was.  I  do  not  recall  on  which  knee  she  landed. 
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She  cried  out,  "Oh!  Oh!"  She  remained  in  a  kneel- 
ing position. 

Q.  Describe  what  action,  if  any,  you  took  after 
her  fall. 

A.  I  went  to  her  assistance,  but  she  would  not 
allow  me  to  help  her. 

Q.  Describe  what  was  done  after  the  fall  for 
Mrs.  Harrington,  and  by  whom. 

A.  Other  passengers  and  the  jjorter  and  con- 
ductor went  to  her  assistance.  Someone  went  for 
her  daughter.  [297] 

Q.  State  whether  the  train  was  standing  or 
moving  just  prior  to  Mrs.  Harrington's  fall. 

A.     The  train  was  moving. 

Q.  State  how  long  after  the  train  had  left 
Seattle  that  the  fall  occurred. 

A.     I  am  not  positive  as  to  the  time. 

Q.  Describe  the  motion,  if  any,  of  the  train  just 
prior  to  and  at  the  time  of  Mrs.  Harrington's  fall. 

A.  It  seemed  to  me  it  was  smooth  at  the  time. 
It  didn't  have  any  lumps  and  bumps. 

Mr.  Pauly:  The  following  are  cross  interroga- 
tories submitted  by  plaintiff's  counsel: 

Cross  Interrogatories 

Q.     AVhat   Section   did  you  have  in   Car  A-16? 
A.     Section  14. 

Q.     Did  you  see  Mrs.  Mary  Harrington  fall  % 
A.     Yes. 

Q.  From  w^hat  place  in  the  car  was  your  observa- 
tion made  of  her  fall*? 
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A.     From  my  seat  on  the  aisle  in  Section  14. 

Q.  Did  you  assist  Mrs.  Harrington  after  her 
fall?  A.     I  tried  to. 

Q.  Were  you  present  when  Mrs.  Harrington 
made  any  statement  as  to  the  cause  of  her  fall? 

A.    No. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  wiiat  was  [298]  the  statement  she  made,  and 
giA^e  the  identity  of  the  persons  present  to  the  best 
of  your  ability.  A.     No  answer. 

Q.  Can  you  describe  the  floor-covering  between 
the  seats'?  A.     No,  I  can't. 

Q.     Was  it  of  rug  or  linoleum  composition*? 

A.     I  don't  remember. 

Q.  Have  you  previously  made  a  statement  to 
one  of  the  railroad's  representatives? 

A.     I  did. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  to  whom  w^as  it  made  and  when? 

A.     To  Mr.  Ring  on  July  20,  1949. 

Q.  Did  ^Irs.  Harrington  and  her  daughter  have 
any  difficulty  in  occupying  the  space  in  which  she 
later  fell?  In  other  words,  was  the  space  occupied 
at  the  time  Mrs.  Harrington  and  her  daughter 
boarded  the  train? 

A.     I  don't  know.    I  didn't  hear  anythmg. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  when,  with  references  to  the  train's  departure 
from  Seattle,  did  Mrs.  Harrington  first  occupy  the 
space  in  Section  12?  (You  may  assume  Section  12 
is  the  Section  in  which  Mrs.  Harrington  fell.) 


vs.  Mary  Ann  Harrincjton  289 

(Deposition  of  Mrs.  A.  J.  Stratton.) 

A.  I  don't  Iviiow  when  Mrs.  Harrington  first 
occupied  the  space  in  Section  12.  [299] 

Mr.  Pauly:  That  is  the  end  of  Mrs.  Stratton 's 
deposition. 

DEPOSITION  OF  A.  J.  STRATTON 
Direct  Interrogatories 

Q.     State   your   name,   address    and   occupation. 

A.  A.  J.  Stratton,  Stony  Creek  Mills,  Pennsyl- 
vania, President,  Reading  Street  Railway  Company. 

Q.  On  August  26,  1947,  were  you  a  passenger  on 
Milwaukee  train  No.  16  when  it  departed  from 
Seattle^  A.     Yes. 

Q.  State  where  you  got  on  the  train,  your  des- 
tination, what  space  you  occupied,  and  with  whom 
you  were  traveling. 

A.  Boarded  the  train  at  Seattle,  destination 
Chicago,  accompanied  by  Mrs.  Stratton. 

Q.  Do  you  recall  an  elderly  lady  being  in  the 
same  car  and  suffering  a  fall?  A.     Yes. 

Q.  State  w^hat  you  know  about  wiien  and  where 
the  elderly  lady,  who  is  identified  for  purposes  of 
this  deposition  as  Mrs.  Mary  Harrington,  first  got 
on  the  train,  with  w^hom  she  was  traveling,  and 
what  space  on  the  car  they  occupied. 

A.  I  did  not  notice  Mrs.  Harrington  as  to  the 
point  at  which  she  boarded  the  train  except  having 
casually  observed  her  as  a  passenger,  occupying  the 
space  immediately  behind  the  space  occupied  by 
Mrs.  Stratton  and  myself.     She  was  accomiDanied 
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by  a  younger  person  said  to  have  been  her  daughter. 
The  space  occupied  by  Mrs.  Stratton  and  myself 
was  section  14  at  the  [1500]  forward  end  of  the  car. 
I  sat  facing  forward  and  Mrs.  Stratton  -sat  facing 
me.  This  was  the  left  side  of  the  train  as  referred 
to  the  direction  in  which  the  train  was  moving. 

Q.  Describe  the  activities,  if  any,  of  ^Lrs.  Har- 
rington from  the  time  you  first  observed  her  until 
the  time  of  her  fall. 

A.  I  paid  no  particular  attention  to  the  lady  or 
her  activities. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington's companion  during  this  period. 

A.  Mrs.  Harrington's  companion  did  not  seem 
to  be  very  much  in  evidence. 

Q.  Describe  what  you  were  doing  during  this 
period. 

A.  Looking  out  of  the  window  and  generally  en- 
joying the  scenery. 

Q.  Describe  in  as  much  detail  as  possible  what 
you  observed  of  Mrs.  Harrington's  fall. 

A.     I  did  not  observe  Mrs.  Harrington  fall. 

Q.  Describe  what  action,  if  any,  you  took  after 
her  fall. 

A.  Inasmuch  as  several  ladies  went  to  Mrs.  Har- 
rington's assistance,  I  personally  did  not  take  any 
part  in  the  matter. 

Q.  Describe  what  was  done  after  the  fall  for 
Mrs.  Harrington,  and  by  whom. 

A.     Lady   passengers   assisted   Mrs.    Harrington 
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to  regain  her  seat.  The  porter  was  summoned  and 
eventually  the  pullman  and  train  conductors.  Also, 
I  believe  someone  summoned  Mrs.  [301]  Harring- 
ton's daughter  from  another  part  of  the  train. 

Q.  State  whether  the  train  was  standing  or 
moving  just  prior  to  Mrs.  Harrington's  fall. 

A.  The  train  was  moving  at  a  normal  and  prob- 
ably scheduled  rate  of  speed.  In  my  judgment  the 
speed  was  not  excessive. 

Q.  State  how  long  after  the  train  had  left  Seattle 
that  the  fall  occurred. 

A.  I  cannot  be  very  definite  about  the  question. 
My  recollection  is  about  two  hours. 

Q.  Describe  the  motion,  if  any,  of  the  train  just 
prior  to  and  at  the  time  of  Mrs.  Harrington's  fall. 

A.  The  car  in  which  we  were  riding  was  rela- 
tively new,  and  in  my  judgment  swaying  and  other 
conditions  contributing  to  passenger  discomfort  had 
been  largely  eliminated.  I  think  the  train  ride 
was  exceptionally  smooth  considering  the  terrain 
over  which  it  traveled.  There  was  no  undue  lurch- 
ing of  the  car,  that  I  recall,  prior  to  her  fall. 

Mr.  Pauly:  That  is  the  end  of  the  direct  ques- 
tions. 

Cross  Interrogatories 
Q.     What  Section  did  you  have  in  Car  A-16? 
A.     Section  14. 

Q.    "Did  you  see  Mrs.  Mary  Harrington  fall? 
A.     No. 
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Q.  From  what  place  in  the  car  was  your  observa- 
tion of  her  fall  made?  [302] 

A.     I  did  not  see  her  fall. 

Q.  Did  you  assist  Mrs.  Harrington  after  her 
fall?  A.     No. 

Q.  Were  you  present  when  Mrs.  Harrington 
made  any  statement  as  to  the  cause  of  her  fall? 

A.     No. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  what  was  the  statement  she  made,  and  give 
the  identity  of  the  persons  present  to  the  best  of 
your  ability.  A.     No  answer. 

Q.  Can  you  describe  the  floor-covering  between 
the  seats!  A.     No. 

Q.     Was  it  of  rug  or  linoleum  composition? 

A.     I  do  not  know. 

Q.  Have  you  previously  made  a  statement  to  one 
of  the  railroad's  representatives?  A.     No. 

Q.  If  your  answer  to  the  previous  question  is  yes, 
to  whom  was  it  made  and  when? 

A.     No  answer. 

Q.  Did  Mrs.  Harrington  and  her  daughter  have 
any  difficulty  in  occupying  the  space  in  which  she 
later  fell?  In  other  words,  was  the  space  occupied 
at  the  time  Mrs.  Harrington  and  her  daughter 
boarded  the  train? 

A.  To  the  best  of  my  knowledge  there  was  no 
difficulty   concerning   [303]   her   space. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  when,  with  references  to  the  Train's  departui'e 
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from  Seattle,  did  Mrs.  Harrington  first  occupy  the 
space  in  Section  12?  (You  may  assume  Section  12 
is  the  Section  in  which  Mrs.  Harrington  fell.) 

A.     I  do  not  remember  when. 

Mr.  Pauly:  That  is  all  of  Mr.  Stratton 's  deposi- 
tion. 

Coui-t:  We  will  interrupt  at  this  point,  I  have 
another  matter  to  consider  for  a  moment. 

(15-minutes  recess.) 

Mr.  Pauly:  The  next  deposition  to  be  read  is 
that  of  Mr.  J.  B.  Abney  of  Albertville,  Alabama: 

DEPOSITION  OF  MR.  J.  B.  ABNEY 

Direct  Interrogatories 

Q.     State  your  name,  address  and  occupation. 

A.  J.  B.  Abney,  my  address  is  South  Broad 
Street,  Albertville,  Alabama;  my  occupation.  Truck 
Driver  for  Commercial  Carriers. 

Q.  On  August  26,  1947,  were  you  a  passenger 
on  Milwaukee  Train  No.  16  when  it  departed  from 
Seattle?  A.     Yes. 

Q.  State  where  you  got  on  the  train,  your  des- 
tination, w^hat  space  you  occupied,  and  with  whom 
you  were  traveling. 

A.  I  got  on  the  train  in  Seattle,  Washington..  I 
was  going  to  Albertville,  Alabama  by  way  of  Chi- 
cago, Illinois.  I  was  sitting  next  to  the  aisle,  facing 
in  direction  which  train  was  [304]  going  on  left 
hand  side  of  aisle  at  rear  of  car.  I  was  travelling 
with  mv  wife. 
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Q.  Do  you  recall  an  elderly  lady  being  in  the 
same  car  and  suffering  a  fall"?  A.     Yes,  I  do. 

Q.  State  what  you  know  about  when  and  where 
the  elderly  lady,  who  is  identified  for  purposes  of 
this  deposition  as  Mrs.  ]Mary  Harrington,  first  got 
on  the  train,  with  whom  she  was  traveling,  and  what 
space  on  the  car  they  occupied. 

A.  She  got  on  train  in  Seattle,  with  a  woman 
whom  I  believe  to  be  her  daughter;  they  sat  on 
same  side  of  train  as  we  did  at  the  opposite  end  of 
the  car.    Mrs.  Harrington  was  seated  facing  me. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington from  the  time  you  first  observed  her  until 
the  time  of  her  fall. 

A.  I  first  saw  her  when  she  got  on  the  train 
as  she  walked  down  the  aisle  to  her  seat.  I  didn't 
particularly  pay  any  attention  to  her  until  later. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington's companion  during  this  period. 

A.  Mrs.  Harrington's  companion  talked  to  sev- 
eral of  the  passengers  on  the  train,  then  she  left  the 
car  long  periods  of  time.  She  returned  after  Mrs. 
Harrington  fell. 

Q.  Describe  what  you  were  doing  durmg  this 
period. 

A.  I  remained  in  my  seat,  watching  the  scenery 
and   activities    [305]    of   passengers   on   the   train. 

Q.  Describe  in  as  much  detail  as  possible  what 
you  observed  of  Mrs.  Harrington's  fall. 

A.     She  was  upon  her  seat  on  her  knees,  with  her 


vs.  Mary  Ann  Harrington  295 

(Deposition  of  J.  B.  Abney.) 

back  toward  me.  She  was  reaching  up  to  hang- 
something  on  the  hook  above  her.  I  said  to  my 
wife  at  that  time, 

Mr.  McCaffery,  Jr.:  Just  a  minute.  We  will 
object  to  any  statement  which  this  witness  made  to 
his  wdfe  on  the  grounds  and  for  the  reason  it  is 
hearsay,  it  is  hearsay  as  far  as  this  plaintiff  is  con- 
cerned; incompetent,  irrevelant  and  immaterial. 

Mr.  Garlington :    Have  you  seen  the  answer  ? 

Court:  Look  at  the  answer.  The  objection  will 
be  sustained.  Technically,  what  he  said  to  his  wife 
is  hearsay  as  to  this  plaintiff,  so  do  not  read  that 
part  of  the  deposition  stating  what  he  said  to  his 
wife. 

A.  (Continued)  :  She  was  holding  to  the  back 
of  her  seat  with  her  left  hand.  I  looked  away  for 
an  instant  and  when  I  looked  again  she  was  making 
an  effort  to  sit  down.  While  she  was  still  in  a  kneel- 
ing position  on  the  seat,  she  turned  slightly  to  her 
right  to  sit  dow^n  on  her  seat,  then  she  fell  tow^ards 
me  against  the  seat  in  front  of  her  seat,  the  seat  in 
which  she  had  been  sitting.  By  that  I  mean  she 
was  kneeeling  on  the  seat  when  she  fell  facing  some- 
what towards  the  aisle  and  fell  back  onto  the  seat 
opposite  from  where  she  had  been  seated.  [306] 
After  falling  against  this  seat,  she  fell  into  the 
aisle.  When  she  fell,  there  was  a  hat  on  the  hook  to 
which  she  had  been  reaching  tow^ards  and  at  the  time 
she  fell  she  had  already  released  her  hold  on  the 
back  of  the  seat.  She  had  knelt  on  the  seat  next 
to  the  arm  rest  on  the  aisle  side  of  the  seat. 
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Q.  Describe  what  action,  if  any,  you  took  after 
her  fall.  ^ 

A.  Others  went  to  her  assistance,  so  I  remained 
in  my  seat. 

Q.  Describe  what  was  done  after  the  fall  for  Mrs. 
Harrington,  and  by  whom. 

A.  Passengers  went  to  her  assistance.  The 
porter  and  conductor  were  called,  and  they  first 
put  her  back  on  her  seat,  then  they  made  up  her 
berth  and  put  her  to  bed.  Someone  went  back  and 
got  her  daughter  from  another  car.  A  Doctor  got 
on  the  train  at  Spokane  and  attended  her. 

Q.  State  whether  the  train  was  standing  or 
moving  just  prior  to  Mrs.  Harrington's  fall. 

A.     The  train  was  moving. 

Q.  State  how  long  after  the  train  had  left  Seattle 
that  the  fall  occurred. 

A.     I  don't  recall. 

Q.  Describe  the  motion,  if  any,  of  the  train  just 
j)rior  to  and  at  the  time  of  Mrs.  Harrington's  fall. 

A.  The  train  was  travelling  at  a  very  smoothly 
rate.  There  were  no  jerks,  at  any  time,  for  when 
she  fell  she  fell  straight  back,  rather  than  to  the 
right  or  left.  [307] 

Mr.  Paidy:  That  is  the  end  of  the  direct  in- 
terrogatories. 

Cross-Interrogatories : 
Q.     What   section   did   3^ou   have   in   Car   A-16? 
A.     I  don't  remember. 
Q.     Did  you  see  Mrs.  Mary  Harrington  fall? 
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A.     I  did  see  her  fall. 

Q.  From  what  place  in  the  car  was  your  obser- 
vation made  of  her  fall? 

A.  From  my  seat  facing  toward  her  at  the  rear 
of  the  car  where  I  was  seated  next  to  the  aisle. 

Q.  Did  you  assist  Mrs.  Harrington  after  her 
fain  A.     No. 

Q.  Were  you  present  when  Mrs.  Harrington 
made  any  statement  as  to  the  cause  of  her  fall? 

A.     No. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  what  was  the  statement  she  made,  and  give 
the  identity  of  the  persons  present  to  the  best  of 
your  ability. 

A.     I  did  not  hear  her  make  any  statement. 

Q.  Can  you  describe  the  floor-covering  between 
the  seats?  A.     No. 

Q.     Was  it  of  rug  or  linoleum  composition? 

A.     I  don't  recall. 

Q.  Have  you  previously  made  a  statement  to 
one  of  the  railroad's  representatives?  [308] 

A.     Yes. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  to  whom  was  it  made  and  when? 

A.  I  talked  to  some  man  from  Chattanooga, 
Tennessee,  who  said  he  represented  some  railroad, 
but  I  do  not  recall  his  name. 

Q.  Did  Mrs.  Harrington  and  her  daughter  have 
any  difficulty  in  occupying  the  space  in  which  she 
later  fell?   In  other  words,  was  the  space  occupied 
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at   the   time   Mrs.    Harrington   and   her   daughter 

boarded  the  train? 

A.  I  did  not  notice  any  difficulty.  I  do  not 
know  whether  or  not  the  space  was  occupied. 

Q.  If  your  answer  to  the  previous  (juestion  is 
yes,  when,  with  reference  to  the  train's  departure 
from  Seattle,  did  Mrs.  Harrington  first  occupy 
the  space  in  Section  12?  (You  may  assimie  Sec- 
tion 12  is  the  Section  in  which  Mrs.  Harrington 
feU.) 

A.     She  sat  down  before  the  train  left  Seattle. 

Mr.  Pauly:  That  is  the  end  of  Mr.  Abney 's  dep- 
osition. The  following  is  a  deposition  of  Mrs.  J. 
B.  Abney: 

DEPOSITION  OF  MRS.  J.  B.  ABNEY 

Direct  Interrogatories 

Q.     State  your  name,  address  and  family  status. 

A.  My  name  is  Alice  Abney,  my  address  is 
South  Broad  Street,  Albertville,  I  am  married  to 
Mr.  J.  B.  Abney. 

Q.  On  August  26,  1947,  were  you  a  passenger 
on  Milwaukee  train  No.  16  when  it  departed  from 
Seattle?  A.     Yes.  [309] 

Q.  State  where  you  got  on  the  train,  your  des- 
tination, what  space  you  occupied,  and  with  whom 
you  were  traveling? 

A.  I  got  on  the  train  in  Seattle,  I  was  going  to 
Albertville,  Alabama,  by  way  of  Chicago,  111.  I 
was  traveling  with  my  husband.  I  was  at  the  rear 
end  of  the   car  next  to  the  window   on  the   left 
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hand  side  of  the  car,  in  same  seat  with  husband 

Q.  Do  you  recall  an  elderly  lady  being  in  the 
same   car  and  suffering  a  fall?  A.     Yes. 

Q.  State  what  you  know  about  when  and  where 
the  elderly  lady,  who  is  identified  for  purposes  of 
this  deijosition  as  Mrs.  Mary  Harrington,  first  got 
on  the  train,  with  whom  she  was  traveling,  and 
what  space   on  the   car  they   occupied. 

A.  She  first  got  on  train  in  Seattle,  she  was 
traveling  with  a  person  whom  I  believed  to  be  her 
daughter.  They  were  ahead  of  us  at  the  opposite 
end  of  the  car  on  the  left  side,  the  same  as  us. 

Q.  Describe  the  activities,  if  any,  of  Mrs.  Har- 
rington from  the  time  you  first  observed  her  until 
the  time  of  her  fall. 

A.  I  just  noticed  her  w^alking  to  her  seat  at 
the  time  she  got  on  at  Seattle  and  didn't  pay  much 
attention  to  her  until  Mr.  Abney,  my  husband,  called 
my  attention  to  her. 

Q.  Describe  what  you  were  doing  during  this 
period.  A.     Looking  at  the  scenery. 

Q.  Describe  in  as  much  detail  as  possible  w^hat 
you  observed  of  [310]  Mrs.  Harrington's  fall. 

A.  My  husband  called  my  attention  to  her  and  I 
leaned  to  my  right  to  watch  her  and  saw  her  kneel- 
ing on  the  seat  near  aisle  with  her  back  toward 
me  reaching  up  with  one  of  her  hands  and  with 
the  other  was  trying  to  hold  wall  in  front  of  her. 
I  then  looked  away  and  did  not  see  her  fall. 

Q.  Describe  what  action,  if  any,  you  took  after 
her  fall. 
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A.  I  did  nothing  at  all,  but  remained  in  my  seat. 
Others  were  looking  after  her. 

Q.  Desciibe  what  was  done  after  the  fall  for 
Mrs.  Harrington,  and  by  whom. 

A.  Others  looked  after  her,  I  do  not  recall  who 
they  were. 

Q.  State  whether  the  train  was  standing  or  mov- 
ing just  prior  to  Mrs.  Harrington's  fall. 

A.     The  train  was  moving. 

Q.  State  how  long  after  the  train  had  left  Se- 
attle that  the  fall  occurred. 

A.     I  don't  recall. 

Q.  Describe  the  motion,  if  any,  of  the  train  just 
prior  to  and  at  the  time  of  Mrs.  Harrington's  fall. 

A.  The  train  was  moving  along  normally,  noth- 
ing out  of  the  way  occurred,  there  were  no  jerks. 
It  was  a  smooth  ride. 

Mr.  Pauly:  The  following  are  cross-interroga- 
tories by  counsel  for  the  plaintiff: 

Cross-Interrogatories 

Q.     What  Section  did  you  have  in  Car  A-16? 

A.     I  don't  remember. 

Q.     Did  you  see  Mrs.  Mary  Harrington  fall? 

A.     I  did  not. 

Q.  From  what  place  in  the  car  was  your  obser- 
vation made  of  her  fall? 

A.  I  didn't  see  her  fall,  but  I  did  see  her  when 
my  husband  called  my  attention  to  her  and  I  leaned 
over  to  the  right. 
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Q.  Did  you  assist  Mrs.  Harrington  after  her 
fall?  A.     No. 

Q.  Were  you  present  when  Mrs.  Harrington 
made  any  statement  as  to  the  cause  of  her  fall? 

A.     No. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  what  was  the  statement  she  made,  and  give 
the  identity  of  the  persons  present  to  the  best  of 
your  ability. 

A.     I  did  not  hear  her  make  a  statement. 

Q.  Can  you  describe  the  floor  covering  between 
the  seats?  A.     No. 

Q.     Was  it  of  rug  or  linoleum  composition? 

A.     I  don't  recall. 

Q.  Have  you  previously  made  a  statement  to 
one  of  the  railroad's  representatives? 

A.  I  talked  to  some  man  from  Chattanooga, 
Tennessee. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  to  whom  was  it  made  and  when?  [312] 

A.  I  do  not  know  who  he  was,  that  is  he  told  us 
his  name  but  I  don't  remember  it. 

Q.  Did  Mrs.  Harrington  and  her  daughter  have 
any  difficulty  in  occupying  the  space  in  which  she 
later  fell?  In  other  words,  was  the  space  occu- 
pied at  the  time  Mrs.  Harrington  and  her  daughter 
boarded  the  train? 

A.     I  didn't  notice  any  difficulty. 

Q.  If  your  answer  to  the  previous  question  is 
yes,  when,  with  reference  to  the  train's  departure 
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from  Seattle,  did  Mrs.  Harrington  first  occupy  the 
space  in  Section  12?    You  may  assume  Section  12 
is  the  section  in  which  Mrs.  Harrington  fell. 

A.  I  suppose  she  was  seated  before  the  train  left 
Seattle. 

Mr.  Pauly:  That  is  the  end  of  Mrs.  Abney 's 
deposition.  I  should  merely  like  to  say,  your  Honor, 
that  in  addition  to  the  witnesses  that  have  been 
called,  it  was  our  intention  to  call  Dr.  Shields, 
\vho,  at  our  request,  made  a. physical  examination 
of  the  plaintiff  on  August  20th  of  this  year.  In  that 
connection,  however,  on  arrival  here  in  Butte  for 
the  purpose  of  attending  this  trial,  we  learned  that 
Dr.  Shields  had  already  left  the  city  to  attend  a 
conference  of  American  Surgeons  in  Chicago.  He 
is  now  absent,  not  expected  to  return  mitil  next 
week.  I  do  not  intend  to  ask  for  any  continuance 
for  the  sake  of  peimitting  him  to  attend  and  tes- 
tify. We  did  make  it  known  to  Dr.  Shields  that  the 
setting  was  expected  about  this  time;  however,  we 
did  not  advise  him  of  the  definite  date.  To  that 
extent  we  are  probably  remiss.  I  wish  to  make  that 
explanation  to  explain  his  absence  at  this  trial. 
With  that  explanation,  the  defendant  rests. 

The  Court :     Do  you  have  any  rebuttal  ? 

Ml-.  McCaffery,  Jr.:  There  is  no  rebuttal,  if 
the  Court  please. 

The  Court:  Well,  if  counsel  will  approach  the 
bench  here,  we  may  have  a  conference  as  to  what 
further  proceedings  we  are  going  to  take  at  this 
time. 
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(Whereupon,  the  jury  was  admonished  and 
excused  from  further  attendance  upon  the  court 
until  10:00  o'clock  a.m.,  Monday,  October  24, 
1949,  and  the  following  proceedings  were  had 
in  the  absence  of  the  jury:) 

The  Court:  There  are  no  jurors  left  in  the 
courtroom,  are  tliere?  Very  w^ell,  proceed. 

Mr.  Garlington:  May  an  order  be  made  dismiss- 
ing witnesses  who  have  already  testified  in  the 
case? 

The  Court:  Yes,  all  witnesses  who  have  been 
subpoenaed  here  are  now  excused  permanently. 

Mr.  Garlington:  At  the.  close  of  all  the  testi- 
mony in  the  case,  the  defendant  now^  desires  to  move 
the  Court  for  an  order,  pursuant  to  Rule  50,  Sub- 
division B  of  the  Rules  of  Procedure,  directing  a 
verdict  in  this  case  in  favor  of  the  defendant  and 
against  the  jDlaintiff,  the  motion  being  made  upon 
each  of  the  following  grounds:  first,  that  the  com- 
plaint, as  amended,  does  not  state  facts  sufficient 
to  constitute  [314]  a  claim  for  relief  against 
the  defendant;  second,  there  is  no  evidence  in  the 
record  that  the  defendant  has  violated  any  legal 
duty  owTd  to  the  plaintiff  in  this  case;  third,  that 
there  is  not  sufficient  in  the  record  to  establish  any 
of  the  alleged  acts  of  negligence  charged  against 
the  defendant  by  the  plaintiff  in  the  complaint,  as 
amended;  fourth,  that  there  is  not  sufficient  evi-" 
dence  in  the  record  that  any  act  of  negligence  on 
the  part  of  the  defendant  was  the  proximate  cause 
of  any  injury  sustained  by  the  plaintiff;  fifth,  that 
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the  evidence  shows  that  the  plaintiff  in  the  case 
was  guilty  of  contributory  negligence  as  a  matter 
of  law;  sixth,  that  there  is  not  sufficient  evidence 
in  the  record  to  support  or  sustain  any  verdict  or 
judgment  in  this  case  in  favor  of  the  ])laintiff  and 
against  the  defendant.  That  is  the  motion  which  I 
desire  to  make. 

The  Court:     Very  well,  the  motion  is  denied. 

Mr.  McCaffery,  Jr.:  At  this  time,  if  the  Court 
please,  the  plaintiff  desires  to  move  the  Court  to 
witlidraw  from  the  consideration  of  the  jury  the 
issue  of  contributory  negligence  as  alleged  by  the 
defendant's  pleading,  as  amended,  on  the  grounds 
and  for  the  reasons  that,  first,  no  substantial  evi- 
dence has  been  introduced  in  supj)ort  of  the  alle- 
gation of  contributory  negligence  whereby  any  act 
of  the  plaintiff  contributed  to  the  proximate  cause 
of  hej'  injuries;  secondly,  that  the  evidence  adduced 
at  the  trial  and  upon  the  defendant's  [315]  case 
was  wholly  directed  to  an  activity  of  the  plaintiff 
within  the  section  for  which  she  had  contracted 
and  which  she  had  a  right  to  engage  in;  third, 
that  to  submit  the  issue  of  contributory  negligence 
to  the  jury  in  the  lang-uage  ado])ied  by  the  amend- 
ment would  be  prejudicial  error  for  the  reason  tliat 
the  amendment  seeks  by  indirection  to  inchide  the 
defense  of  assumption  of  risk,  and,  if  permitted  to 
•stand  as  such,  would  be  a  defense  which  is  not 
permitted  in  actions  of  this  nature  prosecuted  by 
a  passenger  against  a  carrier;  that  the  language 
to  which  this  objection  is  directed  in  the  amend- 
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ment  is  as  follows:  "that  if  said  tioor  rendered  the 
footing  insecure  for  the  plaintiff  while  standing 
thereon  during  travel,  she  knew  and  realized  the 
same,  or  by  the  exercise  of  reasonable  care,  should 
have  done  so,  and  should  not  have  incurred  the 
risk,  if  there  was  a  risk,  of  standing  and  moving 
about  on  such  floor  without  assistance";  fourth, 
that  the  defense,  as  asserted,  places  upon  the  plain- 
tift*  a  duty  of  care  not  required  by  law  to  be  exer- 
cised by  a  i)lamtift*  in  a  case  against  a  carrier 
wherein  the  law,  by  all  authorities,  is  that  she  may 
assume  that  the  highest  degree  of  care  has  been 
exercised  in  providing  her  with  safe  transportation 
and  appliances  and  other  things,  which  have  been 
dictated  by  the  reasonable  exercise  of  skill  on  the 
part  of  the  railroad  company  foj"  her  safe  passage; 
that  until  such  assumption  has  been  dissipated  by 
the  showing  of  a  patent  defect,  no  care  need  be 
exercised  [316]  by  the  passenger  in  a  section  with 
her  travel. 

The  Court:  What  is  the  law  of  the  State  of 
AA^ashington  with  reference  to  contributory  neg- 
ligence? Does  contributory  negligence  assume  neg- 
ligence by  the  defendant? 

Mr.  Myers:  It  is  my  understanding,  your 
Honor,  that  a  plea  of  contributory  negligence  in 
Washington  may  be  made  withotit  admitting  neg- 
ligence on  the  part  of  the  defendant,  and  that  the 
question (interrupted) 

The  Court:  It  may  be  made  without  admitting 
it,  yes,  but  in  the  final  analysis,  and  in   submit- 
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ting  it  to  a  jury,  what  is  the  position  the  Court  is 
in  then?  Don't  you  have  to  instruct  the  jury  that 
contributory  negligence  is  based  upon  negligence  in 
the  first  place  by  the  defendant"? 

Mr.  Myers:  Such  negligence  as,  cooperating 
with  the  negligence  of  the  defendant,  produces  the 
injury. 

The  Court:  I  think  that  the  pleading  of  contrib- 
utory negligence  here  is  sufficient,  j^articularly  un- 
der the  Federal  Rules,  and  it  need  not  be  submitted 
— if  contributory  negligence  is  set  u]),  the  mere  fact 
that  it  is  set  forth  in  words  which  do  not  conform  to 
the  law — that  is  the  question — woiiJdn't  inake  it  in- 
sufficient so  far  as  submitting  the  question  to  the 
jury.  In  other  words,  if  contribritory  negligence 
is  proved  and  there  is  some  evidence  of  it,  it  can 
be  submitted  to  the  jury,  not  in  the  characteiistics 
made  by  the  pleading,  but  under  the  instructions 
of  the  Court.  However,  I  am  going  to  reserve  my 
ruling  on  your  motion  at  this  time,  and  we  will  dis- 
cuss the  matter  in  connection  with  our  settling  and 
conference  on  the  instructions  generally.  Court  will 
stand  in  recess  at  this  time  until  ten  o'clock  to- 
morrow morning,  or,  rather,  Monday  morning. 

(Whereupon,  court  was  adjourned  until  10:00 
o'clock  a.m.,  October  24,  1949,  at  which  time 
the  following  proceedings  were  had,  the  jury 
and  counsel  for  both  parties  being  present:) 

(Mr.  Myers  made  the  opening  argument  to 
the  jury  on  behalf  of  the  plaintiff;  Mr.  Pauly 
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argued  the  case  to  the  jury  on  behalf  of  the  de- 
fendant ;  and  Mr.  McCaftery,  Jr.,  closed  the  ar- 
gument to  \hc  jury  on  behalf  of  plaintiff.) 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.,  same  day,  at  which  time  the  fol- 
lowing proceedings  were  had:) 

The  Court:  In  the  case  of  Harrington  vs.  Chi- 
cago, Milwaukee,  St.  Paul  Railroad,  for  the  rec- 
ord, it  may  show  that  the  Court  is  giving  all  of 
the  instructions  requested  by  the  defendant  here, 
either  as  submitted  or  as  amended  and  counsel  ad- 
vised of  the  amendments,  except  Instruction  D-4, 
w^hich  was  withdrawn,  D-7,  which  was  withdrawn, 
D-12,  which  is  included  within  the  instructions  the 
Court  will  give,  D-14,  which  is  included  within  the 
instruction  the  Court  vdW  give;  and  the  Court  re- 
fuses to  give  Defendant's  Instruction  No.  D-16. 

As  to  the  plaintiff's  instructions,  the  Court  has 
given  and  will  give  all  of  the  instructions  submit- 
ted, either  just  as  [318]  submitted,  or  as  amended 
by  the  Court  and  coimsel  advised,  with  the  excep- 
tion of  Instruction  No.  1,  which  is  included  within 
the  instructions  of  the  Court,  Instruction  No.  2, 
which  is  included,  Instruction  No.  3,  which  is  in- 
cluded, and  No.  4,  which  is  included  within  the  in- 
structions to  be  given  by  the  Court,  Instruction  No. 
9,  withdrawn,  Instruction  11,  Plaintiff's  Instruc- 
tion 11  is  included  within  the  instructions  of  the 
Court,  as  is  number  13.    The  Court  refuses  to  give 
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Instruction  No.  14,  and  Instruction  No.  10  is  in- 
eluded  within  the  instructions  of  the  Court. 

Jury  Cliarge' 

The  Court:  Well,  now,  ladies  and  gentlemen  of 
the  jury,  we  have  come  to  that  part  of  the  proceed- 
ings which  you  have  been  advised  of  before  where 
the  Court  instructs  you  as  to  the  law  of  the  case. 
You  have  heard  the  evidence  and  arguments  of 
counsel,  and  it  is  now  my  duty  to  instruct  you  as  to 
the  law  governing  this  case,  and  it  is  your  duty  as 
jurors  to  follow  the  law  as  stated  in  these  instruc- 
tions of  the  Court,  and  to  apply  tliat  law  to  the 
facts  as  you  find  them  from  the  evidence  before 
you. 

You  are  not  to  single  out  any  one  instruction 
alone  as  stating  the  law  of  this  case,  but  must 
consider  the  instructions  as  a  whole,  and,  regard- 
less of  any  opinion  that  you  may  have  as  to  what 
the  law  ought  to  be,  it  will  be  a  ^dolation  of  your 
duty,  your  sworn  duty,  to  base  a  verdict  upon  any 
other  view  [319]  of  the  law  than  that  given  to  you 
by  these  instructions. 

You  have  been  chosen  and  sworn  as  jurors  in 
this  case  to  try  issues  as  presented  by  the  allega- 
tions of  the  complaint  of  the  plaintiff  and  the  an- 
swer of  the  defendant,  and  you  are  to  perform  this 
duty  without  bias  or  prejudice  as  to  any  party. 
The  law  does  not  permit  jurors  to  be  governed 
by  sympathy,  prejudice,  or  public  opinion;  and 
ihc  parties  and  the  public  and  the   Court  expect 
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that  you  will  carefully  and.  impartially  consider 
all  of  the  evidence  and  follow  the  law^  as  stated  by 
the  Court,  and  reach  a  just  verdict  regardless  of 
the  consequences. 

This  case  should  be  considered  and  decided  by 
you  as  an  action  between  persons  of  equal  stand- 
ing in  the  community.  The  corporation  is  entitled 
to  the  same  fair  trial  at  your  hands  as  a  x)rivate  in- 
dividual. The  law  is  no  respector  of  persons.  In 
other  words,  all  persons,  including  corporations, 
which  are  legal  entities,  stand  equal  before  the 
law. 

You  are  instructed  that  because  this  case  is  sub- 
mitted to  you  for  decision  it  is  no  indication  or 
evidence  that  there  is  or  is  not  liability  upon  the 
defendant,  nor  is  it  any  indication  that,  in  the  opin- 
ion of  the  Court,  there  is  or  is  not  liability.  It  is 
for  you  to  determine  from  the  evidence  and  the 
law  as  given  you  by  the  instructions  whether  or 
not  there  is  liability,  and  you  must  determine  this 
question  first,  and  if  you  find  that  the  plaintiff  has 
not  established  a  case  of  liability  by  a  prepond- 
erance of  the  evidence,  you  shall  not  consider  [320] 
any  other  question  in  the  case,  but  shall  find  for 
the  defendant. 

Plaintiff,  in  this  case,  claims  damages  for  per- 
sonal injuries  alleged  to  have  been  suffered  by  her 
as  a  proximate  result  of  claimed  negligence  on  the 
part  of  the  defendant.  You  are  instructed  that 
the  plaintiff  need  not  prove  the  allegations  of  the 
complaint  which  are  admitted  by  the  answer.    Any 
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allegation  of  the  complaint  which  is  so  admitted  in 
the  answer  is  to  be  taken  by  you  and  regarded  as 
true. 

You  arc  instructed  that  every  person  who  suffers 
detriment  from  the  unlawful  act  or  omission  of  an- 
other may  recover  from  the  i^erson  at  fault  a  com- 
pensation therefor  in  money,  which  is  called  dam- 
ages. Detriment  is  the  loss  or  harm  suffered  in 
person,  in  this  case. 

Now,  in  considering  the  case,  you  are  fui'ther 
instructed  that  there  is  not  sufficient  evidence  in 
this  case  to  support  a  recovery  by  the  i)laintiff 
against  the  defendant  on  the  issue  of  whether  the 
defendant  was  negligent  in  failing  to  notify  the 
plaintiff  through  its  j^ublic  address  system  on  the 
train  that  the  train  was  about  to  start,  and,  there- 
fore, that  issue  is  withdrawn  from  your  consider- 
ation. 

Likewise,  there  is  not  sufficient  evidence  in  the 
case  to  support  a  recoveiy  by  the  plaintiff  against 
the  defendant  on  the  issue  of  whether  the  defend- 
ant's employees  were  negligent  and  careless  in  fail- 
ing to  assist  the  plaintiff  to  make  a  change  [321] 
to  her  permanent  seat  in  the  train,  and,  like^^dse, 
that  issue  is  withdrawn  from  your  consideration. 

There  is  not  sufficient  evidence  in  the  case  to 
support  a  recovery  by  the  plaintiff  against  the  de- 
fendant on  the  issue  of  whether  defendant  negli- 
gently furnished  to  the  plaintiff  inadequate  and  un- 
safe facilities  for  the  accommodation  of  her  hat 
and  coat  bv  reason  of  the  size  and  location  of  the 
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hook  in  the  section,  as  alleged  in  the  complaint,  and, 
therefore,  that  issue,  likewise  is  withdrawn  from 
your  consideration. 

There  isn't  sufficient  e^ddence  in  the  case  to  sup- 
port a  recovery  by  the  plaintiff  against  the  defend- 
ant on  the  issue  of  duplicating  the  sale  of  plain- 
tiff's seat  space,  by  which  the  plaintiff  was  unable 
to  locate  herself  permanently  in  her  seat  before 
changing  her  place  in  her  section,  and,  therefore, 
that  issue  is  likewise  withdrawn  from  your  con- 
sideration: 

You  are  further  instructed  that  there  is  not  suf- 
ficient evidence  in  this  case  to  support  a  recovery  by 
the  plaintiff  against  the  defendant  on  the  issue 
alone  of  whether  the  defendant  was  negligent  in 
having  a  hard  surfaced  comi^osition  floor  material 
in  its  Touralux  coaches,  and,  so,  the  issue  of  de- 
ciding whether  the  plaintiff  could  recover  is  ^vith- 
drawn  from  your  consideration  based  upon  the 
mere  furnishing  of  a  hard-surfaced  composition  floor 
material ;  and,  likewise,  you  are  instructed  that  there 
is  not  suflicient  evidence  in  the  case  to  support  a 
recovery  by  the  plaintiff  against  the  defendant 
on  the  issue  alone  of  whether  the  defendant  neg- 
ligently started  the  train  with  a  violent  and  unusual 
jerk.  Therefore,  that  issue  is  withdrawn  from 
your  consideration,  so  you  will  not  consider  those 
two  elements  separately  in  considering  the  case, 
but  you  will  consider  them  together  as  you  will  be 
further  instructed  by  the  Court. 

Now,  in  order  to  establish  the  essential  elements 
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of  her  case,  the  burden  is  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  the  fol- 
lowing facts:  First,  that  the  defendant  was  neg- 
ligent, as  herein  defined;  and  second,  that  tlie  de- 
fendant's negligence  was  a  proximate  cause  of  any 
injuries  and  consequent  damages  sustained  by  the 
plaintiff.  In  other  words,  the  plaintiff's  theory  of 
the  facts  is  tliat  the  defendant  started  the  train 
with  a  violent  and  unusual  jerk,  and  that  defend- 
ant provided  an  insecure  footing  upon  which  to 
stand,  and  that  as  a  result  of  such  concurring  acts, 
the  plaintiff  was  thrown  to  the  floor  of  the  car  and 
sustained  the  injuries  of  which  she  complains. 

Now,  the  defendant  denies  any  negligence  and 
denies  the  train  started  with  a  violent  or  unusual 
jerk,  and  denies  it  provided  an  insecure  footing. 
Defendant  takes  the  further  position  that  the  plain- 
tiff herself  was  negligent  in  placing  herself  in  a 
dangerous  position  by  kneeling  on  the  seat,  and 
that  negligence  contributed  substantially  to  cause 
her  injuries.  Those  are  the  simple,  plain  issues  of 
the  case.  [323] 

You  are  instructed  that  the  defendant,  as  a  com- 
mon carrier,  owed  to  the  plaintiff,  as  its  passenger, 
the  duty  to  exercise  the  highest  degree  of  care  for 
her  safety,  consistent  with  the  practical  operation 
of  the  railroad  train,  and  in  this  connection,  the 
defendant  must  provide  everything  necessary  for 
that  purpose,  and  must  exercise  to  that  end  a  rea- 
sonable degree  of  skill. 

You  are  further  instructed  that,  even  though  tlie 
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highest  degree  of  care  is  required  of  the  defendant 
in  the  case,  the  mere  fact  that  injury  has  been  sus- 
tained does  not,  of  itself,  apart  from  the  circum- 
stances under  which  the  injury  occurred,  create  a 
presumption  that  it  was  occasioned  through  the 
negligence  of  the  defendant. 

Now,  actionable  negligence  is  an  unintentional 
breach  of  a  legal  duty  causing  injury  reasonably 
foreseeable,  without  which  breach  the  injury  would 
not  have  occurred.  The  actual  result  of  an  act  or 
omission  is  not  controlling  in  determining  whether 
or  not  there  was  negligence,  nor  is  the  duty  of  the 
person  to  do  or  omit  an  act  to  be  estimated  by 
what,  after  an  injury  has  occurred,  then  first  ap- 
l)ears  to  be  a  proper  precaution,  but  the  question  of 
negligence  must  be  determined  according  to  what 
should  reasonably  have  been  anticipated,  in  the 
exercise  of  the  highest  degree  of  care,  as  likely  to 
haj^pen. 

The  defendant,  in  the  exercise  of  the  highest 
degree  of  [324]  care  for  the  safety  of  its  passen- 
gers, is  required  to  anticipate  that  among  its  pas- 
sengers will  be  persons  under  the  disability  of  age. 

You  are  further  instructed  that  if  you  find  from 
a  preponderance  of  the  evidence  in  this  case,  first, 
that  the  defendant's  employees  negligently  and  care- 
lessly started  defendant's  train  with  a  violent,  un- 
usual, and  unnecessary  jerk  after  a  scheduled  stop, 
and  second,  that  the  defendant  negligently  pro\dded 
insecure  footing  between  seats  by  a  hard-surfaced 
com]:>osition  floor  on  which  the  plaintiff,  traveling 
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as  a  passenger  in  Section  12,  Car  A-16,  Touralux, 
was  standing  at  the  time  the  train  was  so  started, 
and  that  as  a  natnral  and  probable  consequence  of 
such  concurring  and  negligent  acts,  the  plaintiff  re- 
ceived the  injuries  of  which  she  complains,  then  you 
nnist  find  a  verdict  in  favor  of  the  plaintitf  and 
against  the  defendant. 

You  are  instructed  that  the  law  recognizes  that, 
to  a  certain  extent,  jerking,  jolting,  lurching  and 
swaying  of  railroad  trains  is  unavoidable  in  the 
practical  operation  of  a  train,  and  is  reasonably 
incident  to  its  ordinary  and  careful  operation. 
Therefore,  the  plaintiff  must  show  by  a  prpi)ond- 
erance  of  the  evidence  that  such  jerk  or  jolt,  if 
such  did  occur,  was  unusual,  extraordinary,  un- 
necessary, and  the  result  of  the  careless  and  neg- 
ligent operation  of  the  train  by  the  defendant. 

You  are  instructed  that  the  defendant  in  this 
case  is  [325]  required  by  law  to  exercise  the  high- 
est degree  of  care,  prudence  and  foresight  for  the 
safety  of  its  passengers  compatible  with  the  prac- 
tical performance  of  its  duty  of  transi)ortatioii,  and 
if  you  find  from  a  preponderance  of  the  evidence 
that  the  defendant  has  failed  to  exercise  such  care 
and  has  been  guilty  of  the  slightest  negligence  in 
this  respect,  then  your  verdict  must  be  for  the 
plaintiff  and  against  the  defendant. 

In  addition  to  denying  that  any  negligence  of 
the  defendant  proximately  caused  any  injury  to 
the  plaintiff,  the  defendant  alleges  as  an  affirma- 
tive  defense   that   contributory   negligence   on   the 
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])art  of  the  i)laintiff  was  the  proximate  cause  of 
any  injury  which  the  plaintiff  may  have  sustained. 
Contributory  negligence  is  negligence  on  the  part 
of  a  person  injured  which,  cooperating  with  the 
negligence  of  the  defendant,  helps  substantially  in 
proximately  causing  the  injury.  The  burden  is  on 
the  defendant  alleging  the  affirmative  defense  of 
contributory  negligence  to  j^rove  by  a  prepond- 
erance of  the  evidence  in  the  case  that  the  plaintiff 
was  negligent,  and  that  such  negligence  was  a  prox- 
imate cause  of  any  injury  which  the  plaintiff  may 
have  sustained.  One  who  is  guilty  of  contrib- 
utory negligence  may  not  recover  from  another  tor 
an  injury  suffered. 

Now,  negligence  is  the  doing  of  some  act  which 
a  reasonably  prudent  person  would  not  do,  or  fail- 
ure to  do  something  which  a  reasonably  prudent 
person  would  do,  actuated  by  those  causes  which 
oi'dinarih^  regulate  the  conduct  of  human  affairs. 
It  is  failure  to  use  ordinary  care  under  the  cir- 
cumstances in  the  management  of  one's  person,  in 
this  case. 

Ordinary  care  is  that  care  which  persons  of  ordi- 
nary prudence  exercise  in  the  management  of  their 
own  affairs  in  order  to  avoid  injury  to  themselves. 

The  burden  is  upon  the  plaintiff  to  prove  by  a 
]jreponderance  of  all  the  evidence,  first,  that  the 
defendant  was  negligent  in  the  particulars  defined 
in  these  instructions,  and  second,  that  such  neg- 
ligence was  the  proximate  cause  of  her  injury.  If 
the  plaintiff  has  not  fulfilled  this  burden,  the  de- 
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feiidant  is  entitled  to  a  verdict,  and  you  need  not 
consider  the  issue  of  contributory  negligence.  If, 
however,  the  plaintiff  has  fulfilled  this  bruden,  then 
she  is  entitled  to  recover  from  the  defendant  un- 
less the  defense  of  contributory  negligence  has 
been  established  under  the  Court's  instructions.  To 
establish  this  defense,  the  burden  is  on  the  defend- 
ant to  prove  by  a  preponderance  of  the  evidence 
that  the  plaintiff  was  negligent  in  the  particular 
defined  in  these  instructions,  and  that  such  negli- 
gence contributed  in  a  substantial  degree  as  a  prox- 
imate cause  of  her  injuries.  If  this  burden  has  been 
fulfilled,  then  your  verdict  should  be  for  the  de- 
fendant. 

If  you  should  find  for  the  plaintiff  on  both  issues 
of  negligence  and  contributory  negligence  as  sub- 
mitted to  you  by  these  instructions,  it  is  then  in 
order  for  you  to  consider  the  matter  of  damages. 
While  the  burden  rests  upon  the  jmrty  who  [327] 
asserts  the  affirmative  of  an  issue  to  prove  its  alle- 
gations by  a  preponderance  of  the  evidence,  this 
rule  does  not  require  demonstration  or  such  degree 
of  proof  as  produces  absolute  certainty,  because 
such  proof,  as  you  all  can  well  understand,  rarely 
is  possible. 

In  a  civil  action  such  as  this,  it  is  proper  to  find 
that  a  party  has  succeeded  in  carrying  the  burden 
of  proof  on  an  issue  of  fact  if  the  evidence  favor- 
ing such  party's  side  of  the  question  is  more  con- 
vincing than  that  tending  to  support  the  contrary 
side  and  if  it  causes  the  jurors  'to  believe  that  the 
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probability  or  truth  of  such  issue  favors  that  party. 

By  a  preponderance  of  the  evidence  is  meant  the 
greater  weight.  The  preponderance  of  evidence  in 
the  case  is  not  alone  determined  by  the  number  of 
witnesses  testifying  to  a  particular  fact  or  state  of 
facts.  In  determining  upon  which  side  the  prepon- 
derance of  the  evidence  is,  the  jury  should  take 
into  consideration  the  opportunity  of  the  several 
witnesses  for  seeing  or  knowing  the  things  about 
which  they  testify,  their  conduct  and  demeanor 
while  testifying  and  interest  or  lack  of  interest,  if 
any,  in  the  result  of  the  case,  the  probability  or 
improbability  of  the  truth  of  their  several  state- 
ments in  view  of  all  the  other  evidence,  facts  and 
circumstances  proved  on  the  trial,  and  from  all 
these  circumstances  determine  upon  w^hich  side  is 
the  weight  or  x3reponderance  of  the  evidence.  In 
other  words,  such  evidence  as  when  weighed  with 
that  opposed  to  it  has  [328]  more  convincing  force 
and  produces  in  your  minds  conviction  of  the  greater 
probability  of  truth. 

A  party  or  person  asserting  a  claim  or  defense, 
if  it  is  controverted,  is  required  to  establish  it  by 
the  preponderance  of  the  evidence  given  on  that 
particular  issue.  If  the  evidence  given  on  that  pai- 
ticular  issue  is  evenly  balanced,  then  the  claim  or 
defense  is  not  proven;  but  the  Court  instructs  you 
in  that  connection  that,  as  a  matter  of  law,  where 
two  witnesses  testify  directly  opposite  to  each  other 
on  a  material  point  and  are  the  only  ones  that 
testify   directly   to   the   same   point,    you    are   not 
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bound  to  consider  the  evidence  evenly  balanced. 
The  mere  fact  that  one  person  testifies  on  one  side 
and  one  on  the  other  side  does  not  mean  that  the 
evidence  is  necessarily  evenly  balanced  or  the  point 
not  proved.  Yon  may  regard  all  surrounding  facts 
and  circumstances  proved  on  the  trial  and  give  cre- 
dence to  one  witness  over  the  other  if  you  think 
such  facts  and  circumstances  warrant  it. 

Now,  proximate  cause  of  an  injury  is  that  cause 
which,  in  a  natural  and  continuous  sequence,  un- 
broken l^y  any  new  and  indei)endent  cause,  produces 
the  injury,  and  without  which  it  would  not  have 
occurred.  It  is  the  efficient  cause,  the  one  that 
necessarily  sets  in  operation  the  factors  that  accom- 
plish an  injury.  You  are,  therefore,  instructed  that 
if  you  find  from  the  evidence  that  the  negligence, 
if  any,  of  the  defendant  was  the  proximate  cause  of 
the  injuries,  if  any,  sustained  by  [329]  the  plain- 
tiff, your  verdict  must  be  in  favor  of  the  plaintiff. 
This  does  not  mean  that  the  law  seeks  and  recog- 
nizes only  one  proximate  cause,  injuries  consisting 
of  only  one  factor,  one  act,  one  element  or  circum- 
stance. To  the  contrary,  two  or  more  acts,  omissions, 
elements  or  circumstances  may  w-ork  concurrently 
as  the  efficient  cause  of  injuries. 

You  are  instructed  that  if,  under  the  evidence 
and  all  the  instructions  of  the  Court,  you  believe 
from  a  preponderance  of  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  in  that  the  plain- 
tiff was  negligent  and  careless  in  putting  herself 
in  a  i)6sition  of  danger  from  falling  or  getting  her- 
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self  off  balance  as  a  result  of  normal  train  move- 
ments whk'h  she,  in  the  exercise  of  reasonable  care, 
should  have  anticii)ated,  knowing  her  own  ph^vsical 
limitations,  and  that  such  negligence,  if  any,  con- 
tributed in  any  substantial  degTee  to  the  causing  of 
her  injuries,  then  your  verdict  should  be  for  the 
defendant,  even  though  you  may  further  find  from 
the  evidence  the  instructions  of  the  Court  that  the 
defendant  itself  was  also  negligent  in  some  one  or 
more  of  the  jjarticulars  as  claimed  by  the  plaintiff. 
All  other  allegations  of  contributory  negligence  in 
this  case  are  withdrawn  from  your  consideration. 
In  other  words,  the  only  question  of  contributory 
negligen<:e  that  you  are  to  consider  in  the  case  is 
that  which  might  result,  if  you  so  find,  from  the 
plaintiff  herself  putting  herself  in  a  position  of 
danger  from  falling  or  getting  herself  off  balance 
as  a  [330]  result  of  normal  train  movements. 

Now,  since  a  corporation  can  act  only  through  its 
officers,  agents,  or  employees,  the  burden  is  upon 
the  plaintiff  to  prove  by  a  preponderance  of  the 
evidence  that  the  negligence  of  one  or  more  of  the 
officers,  agents,  or  employees  of  the  defendant  was 
the  proximate  cause  of  any  injury  and  consequent 
damages  sustained  by  the  plaintiff',  and  any  negli- 
gent act  or  omission  of  an  officer,  agent  or  employee, 
in  the  performance  of  his  duties,  is  held  at  law  to 
be  the  negligence  of  the  employer,  the  defendant 
in  this  case. 

Now.  you,  as  jurors,  are  the  sole  judges  of  the 
credibilitv  of  witnesses  and  the  weight  their  testi- 
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iiioiiy  deserves.  A  witness  is  presumed  to  speak 
the  truth,  but  this  pi'esumj)tion  may  be  outweighed 
by  the  manner  in  which  the  witness  testifies,  by  the 
character  of  the  testimony  given,  or  hy  contradictory 
evidence.  You  should  carefully  scrutinize  the  testi- 
mony given,  the  circumstances  under  which  each 
^^itness  has  testified,  and  every  matter  in  evidence 
which  tends  to  indicate  whether  the  witness  is 
worthy  of  belief.  Consider  each  witness'  intelli- 
gence, motive,  and  state  of  mind,  and  demeanor 
and  manner  while  on  the  stand.  Consider  also  any 
relationship  each  witness  may  bear  to  either  side 
of  the  case,  the  manner  in  w^hich  each  witness  might 
be  affected  by  the  verdict,  and  the  extent  to  which, 
if  at  all,  each  witness  is  either  supported  or  con- 
tradicted by  other  evidence.  [331] 

Inconsistencies  or  discrepancies  in  the  testimony 
of  witnesses  or  between  the  testimony  of  different 
witnesses  may  or  may  not  cause  the  jury  to  dis- 
credit such  testimony.  Two  or  more  persons  wit- 
nessing an  incident  or  transaction  may  see  or  hear 
it  differently.  Innocent  misrecollection,  like  failure 
of  recollection,  is  not  an  uncommon  experience.  In 
weighing  the  effect  of  a  discrepancy,  consider 
whether  it  pertains  to  a  matter  of  importance  or 
an  unimportant  detail,  and  whether  the  discrepancy 
results  from  innocent  error,  or  wilful  falsehood. 
If  you  find  the  presumption  of  truthfulness  to  be 
outweighed  as  to  any  witness,  you  will  give  the 
testimony  of  that  witness  just  such  credibility,  if 
any,  as  you  may  think  it  deserves. 
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Your  power  of  juclgiiig  of  the  effect  of  evidence 
is  not  arbitrary,  but  is  to  be  exercised  with  legal 
discretion  and  in  subordination  to  the  rules  of  evi- 
dence. 

As  I  say,  you  are  not  bound  to  decide  in  con- 
formity with  the  declarations  -of  any  number  of 
witnesses  which  do  not  produce  conviction  in  your 
minds  against  a  less  number  or  against  a  presump- 
tion or  other  evidence  satisfying  your  minds.  The 
test  is  not  the  number  of  witnesses,  but  which  wit- 
nesses appeal  to  your  minds  and  wdiich  evidence 
appeals  to  your  minds  as  being  more  accurate  and 
othermse  trustworthy. 

A  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others. 

Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  [332]  weight,  but  also  according  to  the 
evidence  which  it  is  in  the  jjower  of  one  side  to 
produce  and  of  the  other  to  contradict;  and,  there- 
fore, if  weaker  and  less  satisfactory  evidence  is 
offered  when  it  appears  that  stronger  and  more  sat- 
isfactory evidence  was  within  the  power  of  the 
]}arty,  the  evidence  offered  should  be  viewed  with 
distrust. 

A  witness  may  be  discredited  or  impeached  by 
contradictory  evidence.  If  you  believe  any  witness 
has  been  impeached  or  discredited,  it  is  your  ex- 
clusive province  to  give  the  testimony  of  that  wit- 
ness such  credibility,  if  any,  as  you  may  think  it 
deserves. 

If  a  witness  is  shown  knowingly  to  have  testified 
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falsely  coneei-iiiii^'  any  material  matter,  3'ou  Luive 
the  right  to  disti'ust  such  testimony  of  that  witness, 
and  you  may  distrust  all  the  evidence  of  that  wit- 
ness, or  give  it  such  credibility  as  you  think  it 
deserves. 

Statements  and  arguments  of  counsel  are  not 
evidence  in  the  case,  unless  made  as  admissions  or 
stipulations  of  fact.  When  an  admission  or  stipu- 
lation of  fact  is  made,  the  jury  must  accept  the 
admission  or  stii)ulation  and  regai'd  that  fact  as 
conclusively  proved. 

The  evidence  in  the  case  consists  of  the  sworn 
testimony  of  the  witnesses,  all  exhibits  which  have 
been  received  in  evidence,  all  facts  which  have 
been  admitted  or  stipulated,  and  all  applicable  pre- 
sumptions stated  in  these  instructions.  '  Any  [333] 
evidence  as  to  which  objection  has  been  sustained 
by  the  Court,  and  any  evidence  ordered  stricken 
by  the  Court  must  be  entirely  disregarded.  You 
are  to  consider  only  the  evidence  in  the  case,  l)ut 
in  your  consideration  of  the  evidence,  you  are  not 
limited  to  the  bald  statements  of  witnesses.  On  the 
contrary,  you  are  permitted  to  draw  from  the  facts 
which  you  find  to  have  been  proven  such  inferences 
as  seem  justified  in  the  light  of  common  experience. 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  in  itself,  if  true,  conclusively 
establishes  the  fact.  Indirect  evidence  is  that  which 
tends  to  establish  the  fact  in  dispute  by  proving 
another   fact   which,    even   though    true,    does    not 
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itself  establish  the  fact  in  controversy,  but  which 
affords  an  inference  of  such  fact. 

An  inference  is  a  deduction  or  conchision  which 
reason  and  common  sense  lead  the  jury  to  draw 
from  facts  which  have  been  proved. 

You  are  not  bound  to  decide  any  issue  of  fact  in 
accordance  with  the  testimony  of  any  number  of 
witnesses  which  does  not  produce  conviction  in  your 
minds  as  against  the  testimony  of  a  lesser  number 
of  witnesses  or  other  evidence  which  does  produce 
conviction  in  your  minds.  The  test  is  not  which 
side  brings  the  greater  number  of  witnesses  or 
j)resents  the  greater  quantity  of  evidence,  but  which 
witnesses  and  which  evidence  appears  to  your  minds 
as  Ijeing  most  accurate  and  trustworthy.  [334] 

The  testimony  of  a  single  witness  which  produces 
conviction  in  your  minds  is  sufficient  for  the  proof 
of  any  fact  and  W'Ould  justify  a  verdict  in  accord- 
ance with  such  testimony,  even  though  a  number  of 
witnesses  may  have  testified  to  the  contrary,  if, 
after  weighing  all  the  evidence  in  the  case,  you 
believe  that  the  balance  of  probability  points  to  the 
ac-curacy  and  honesty  of  one  witness. 

Plaintiff  alleges  that  by  reason  of  her  claimed 
injuries,  proximately  resulting  from  the  accident 
involved  in  this  case,  she  has  sustained  general 
damages  in  the  sum  of  $50,000,  and  has  lost  the 
additional  sum  of  $5,081.40  on  account  of  hospital, 
drug,  nursing  and  doctor  attention  and  care.  These 
allegations  are  not  evidence,  of  course,  but  merely 
the  extent  of  the  plaintiff's  claims,  and  must  not  be 
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cunsidered  by  you  as  evidence.  You  are  instructed 
that  if,  under  all  the  evidence  and  the  instructions 
of  the  Court,  you  shall  have  occasion  to  consider 
the  question  of  damages,  the  amount  asked  by  plain- 
tiff in  her  complaint  is  no  criterion  or  measure  of 
the  amount  of  damages  which  you  should  award 
to  the  plaintiff,  other  than  you  may  in  no  event 
allow  anything  in  excess  thereof.  'To  your  sound 
discretion  and  judgment  is  confided,  in  the  first 
place,  the  question  of  what  compensation  will  be 
adequate  for  the  plaintiff,  in  the  event  you  find 
plaintiff  is  entitled  to  any  compensation.  You  are 
not  permitted  in  law  to  allow  anything  fanciful 
in  the  way  of  damages,  but  are  limited  to  such 
sum  as,  [335]  in  your  judgment,  represents  rea- 
sonable, adequate  compensation  for  such  detriment 
as,  under  the  evidence,  you  may  believe  plaintiff 
has  sustained  as  a  proximate  result  of  the  acts  of 
which  plaintiff  has  claimed  as  against  defendant, 
and  which  you  may  believe  plaintiff  has  established 
by  a  preponderance  of  the  evidence. 

In  eases  seeking  damages  for  personal  injury, 
it  is  the  duty  of  the  Court  to  instruct  the  jury  upon 
the  rule  of  the  measure  of  damages,  but  the  jury 
are  not  to  understand  that  because  of  such  instruc- 
tions they  are  to  give  damages  simply  by  reason 
of  the  fact  that  instructions  have  been  given  to  them 
on  that  subject.  Instructions  as  to  damages  are 
given  only  to  be  applied  in  case  plaintiff  is  justly 
entitled  to  a  verdict  on  the  evidence.  They  have  no 
application  where,   upon  the   consideration   of  the 
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whole  case,  the  liability  of  the  defendant  has  not 
been  established,  nor  should  they  be  understood  by 
the  jury  as  conveying  any  intimation  that  the  Court 
feels  plaintiff  is  or  is  not  entitled  to  damages.  You 
are  instructed  that  the  amount  demanded  by  the 
plaintiff  in  her  complaint  is  not  to  be  taken  by  you 
as  a  criterion  of  the  damages,  if  any,  sustained  by 
her  ill  the  event  you  should  find  for  her. 

You  are  instructed  that  if  you  find  yoTir  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant, 
then,  in  fixing  the  amount  of  damages  to  be  awarded 
to  the  plaintiff,  you  may  take  into  consideration 
the  permanency  of  her  injuries,  if  any,  [336]  and 
her  mental  and  physical  pain  and  suffering  caused 
by  the  injuries,  if  any.  You  ma}^  also  award  her 
as  damages  the  reasonable  value  of  her  hospital, 
medical,  doctor  and  nursing  care,  if  any,  which  have 
been  incurred  by  the  plaintiff  by  reason  of  such 
injuries,  but  in  no  event  can  your  verdict  exceed 
the  sum  of  $50,000  general  damages  or  the  smn  of 
$5,081.40,  special  damages. 

Now,  the  law  of  the  United  States  permits  the 
judge  to  comment  to  the  jury  on  the  evidence  in 
the  case.  In  this  particular  case,  as  I  view  it,  ladies 
and  gentlemen  of  the  jury,  I  think  that  the  issues 
of  fa<;'t  are  clear  enough  so  that  it  isn't  necessary 
for  the  Court  to  comment  upon  the  evidence  in  an 
effoi-t  to  assist  you.  The  facts  have  been  presented 
here  and  are  not  complicated.  Both  sides  have 
argued  the  case  from  their  point  of  view,,  not  un- 
reasonablv  from  either  side,  and  so  the  matter  is 


326  CM.St.P.d'P.  Railroad  Co.,  Etc. 

for  your  decision  as  the  Judges  of  the  facts  of  the 
case.  I  think  it  requires  no  assistance  from  the 
Court. 

During  the  course  of  the  trial,  I  occasionally  have 
asked  questions  of  a  witness.  I  do  that  in  order 
to  bring  out  facts  not  then  fully  covered  in  the 
testimony,  but  do  not  assume  that  I  hold  any  opin- 
ion oil  the  matters  to  which  my  questions  relate. 
Remember  at  all  times  that  you,  as  jurors,  are  at 
liberty  to  disregard  all  comments  of  the  Court  in 
arriving  at  your  findings  as  to  the  facts.  The  Court 
takes  no  j^osition  with  reference  to  facts,  merely 
submits  those  facts  to  you,  and  you  as  jurors  de- 
termine [337]  them. 

It  has  also  been  the  duty  of  the  Court  to  ad- 
monish an  attorney,  who,  out  of  zeal  for  his  cause, 
may  have  stepped  beyond  the  bounds  of  proper 
procedure  at  the  time.  You  are  particularly  in- 
structed you  are  to  draw  no  inference  against  the 
side  to  whom  an  admonition  of  the  Court  may  have 
been  addressed  during  the  trial  of  this  case.  Coun- 
sel on  both  sides  have  merely,  each  for  his  own  side, 
has  merely  presented  here  to  the  best  of  their  ability 
their  theory  of  the  case  for  your  consideration,  and 
the  Court  had  not  in  mind,  and  did  not  intend,  and 
you  are  not  to  draw  any  inference  as  to  the  Court's 
opinion  in  any  matter  concerning  which  he  ad- 
dressed counsel. 

Now,  your  verdict  must  represent  the  considered 
judgment  of  each  juror.  In  order  to  return  a  ver- 
dict, it  is  necessary  that  each  juror  agree  thereto. 
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Yoin-  verdict  must  be  unanimous.  It  is  your  duty 
as  jurors  to  consult  with  one  another  and  to  de- 
liberate with  a  view  to  reaching  an  agreement  if 
you  can  do  so  without  violence  to  your  individual 
judgment.  Each  of  you  must  decide  the  case  for 
yourself,  but  do  so  only  after  an  impartial  con- 
sideration of  the  evidence  with  your  fellow  jurors. 
In  the  course  of  your  deliberations,  don't  hesitate 
to  re-examine  your  own  views  and  change  your 
opinion  if  convinced  it  is  erroneous,  but  don't  sur- 
render your  honest  conviction  as  to  the  weight  or 
etfect  of  evidence  solely  because  of  the  opinion  of 
your  fellow  jurors  or  for  the  mere  purpose  of  re- 
turning [338]  a  verdict.  The  attitude  of  jurors  at 
the  outset  of  their  deliberations  is  important.  It  is 
seldom  heli)ful  for  a  juror  upon  entering  the  jury 
room  to  annomit'C  an  emphatic  opinion  on  the  case 
or  a  determination  to  stand  for  a  certain  verdict. 
AYhen  a  juror  does  that  at  the  outset,  individual 
pride  may  l^ecome  involved  and  the  juror  may  later 
hesitate  to  recede  from  an  announced  j^osition,  even 
when  it  is  shown  to  be  incorrect.  You  are  not 
jDartisans,  you  are  judges,  the  judges  of  the  facts 
in  this  case.  Your  sole  interest  here  is  to  ascertain 
the  truth,  and  you  will  make  a  worthwhile  contri- 
bution to  the  administration  of  justice  if  you  arrive 
at  an  impartial  verdict  in  this  case. 

If  it  becomes  necessary  during  your  deliberations 
to  communicate  with  the  Court,  you  may  send  a 
note  to  me  by  the  bailiff.  You  are  not  to  reveal  to 
me  or  to  any  person  how  the  jurj^  stands  numerically 
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or  otherwise  until  you  have  reached  an  uiiaiiinious 
verdict. 

Upon  retiring  to  the  jury  room,  you  will  select 
one  of  your  number  to  act  as  foreman.  The  fore- 
man will  preside  over  your  deliberations  and  wall 
be  your  spokesman  in  Court. 

Ladies  and  gentlemen  of  the  jury,  at  this  i^oint, 
it  is  necessar}'  for  you  to  leave  the  court  room  in 
order  to  permit  other  legal  problems  to  be  presented 
to  the  Court  as  a  result  of  the  Court's  instructions, 
so  you  are  admonished  by  the  Court  not  to  discuss 
with  each  other  or  anyone  else,  nor  suffer  your- 
selves [339]  to  be  addressed  by  anyone  concerning 
the  subject  of  this  trial,  nor  are  you  to  form  or 
express  any  opinion  thereon  until  the  case  is  finally 
submitted  to  you.  You  will  withdraw  from  the 
courtroom,  but  remain  together  in  the  hall  so  that 
you  may  be  called. 

(Jury  retires  from  the  Courtroom.) 

Court:  Any  objections  to  the  instructions  of  the 
Court  on  the  part  of  the  plaintiff? 

Mr.  McCaffery,  Jr.:  At  this  time,  the  plaintiff 
objects  and  excepts  to  the  Court's  instructions  and 
the  withdrawal  of  the  issue  of  negligence  as  con- 
tained in  Defendant's  Instruction  No.  6,  Defend- 
ant's Instruction  No.  17,  18,  19  and  20,  on  the 
theory  that  all  of  the  specified  acts  w-ent  to  make 
up  a  continuous  sequence  of  events,  each  of  w^hich 
was  concurrent  and  contributed  eventually  to  the 
plaintiff's  injuries;  that  the  Court  should  have  sub- 
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mitted  the  question  of  the  sequence  of  events  to  the 
jury  with  the  admonition  as  to  proximate  cause  for 
the  verdict  of  the  jury  upon  such  a  theoiy  of  negli- 
gence; that  to  withdraw  such  a  theory  after  sub- 
stantial proof  of  all  of  the  events  was  prejudicial 
error  as  against  the  plaintitf.  Further,  that  the 
plaintiff  takes  exception  to  the  withdrawal  by  the 
Court  of  each  individual  and  specified  act  of  negli- 
gence as  contained  in  the  Defendant's  Instructions 
6,  17,  18,  19  and  20,  as  indicated. 

The  plaintiff  has  made  her  exceptions  to  the 
failure  of  the  [340]  Court,  or  the  giving  by  the 
Court  of  the  instructions  of  the  defendant  as  num- 
bered, and  takes  exception  to  the  refusal  of  the 
Court  to  give  plaintiff's  Instruction  No.  14,  as  of- 
fered. Plaintiff  has  no  objection  to  the  giving  by 
the  Court,  as  modified  by  the  Court  Plaintiff's  In- 
struction 9.    That  is  all. 

Court:     The  objections  are  overruled. 

Mr.  McCaffery,  Jr.:     Exception. 

Mr.  Garlington:  Before  I  state  the  defendant's 
exceptions,  I  would  like  to  inquire  if  the  rewritten 
instruction  setting  forth  the  plaintiff's  theory  bears 
any  numerical  designation  in  the  record  ■? 

Court:     Plaintiff's  Instruction  30  I'll  make  it. 

Mr.  Garlington:  At  the  conclusion  of  the  Court's 
charge  to  the  jury,  and  pursuant  to  Rule  51,  the 
defendant  now  excepts  to  the  Court's  charge  in  the 
following  respects: 

The  defendant  excepts  to  the  plaintiff's  Instruc- 
tion designated  No.  30,  wherein  the  Court  submitted 
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to  the  jury  the  conihiiied  issue  of  the  defendant's 
negligence  witli  regards  to  a  sudden  jerk  and  its 
negligence  with  respect  to  the  .condition  of  the  floor 
between  the  seats,  the  objection  being  as  follows: 
first,  that  there  is  not  sufficient  evidence  in  the 
record  to  justify  submitting  to  the  jury  for  con- 
sideration the  question  of  whether  the  defendant 
negligently  and  carelessly  started  its  train  with  a 
violent,  unusual  and  unnecessary  jerk,  as  stated  in 
the  instruction,  the  evidence  being  that  no  such 
violent  and  [341]  uiuisual  and  ininecessary  jerk 
took  place;  second,  that  there  is  not  sufficient  evi- 
dence in  the  record  to  justify  submitting  for  con- 
sideration of  the  jury  the  question  of  whether  the 
defej/dant  negligently  ])rovided  an  insecure  footing 
between  the  seats  in  Car  A-16  by  reason  of  a  hard- 
surfaced  composition  floor,  as  distinguished  from 
a  carpeted  floor,  and  that  there  is  nothing  upon 
which  the  jury  may  base  a  finding  of  negligence  on 
the  part  of  this  defendant  in  this  respect.  Next, 
that  the  submission  of  the  plaintiff's  Instruction 
No.  30  creates  a  confli^-t  and  confusion  with  other 
instructions  on  the  issues  affecting  the  matter  of  the 
jerk  of  the  train  and  the  insecure  footing  by  virtue 
of  the  composition  floor  between  the  seat,  the  Court 
having  ruled  that  in  the  individual  instances  and 
separately  there  is  insufficient  evidence  to  go  to  the 
jury  on  either  of  those  theories;  and  next  number, 
that  the  effect  of  plaintiff's  Instruction  No.  30  is 
to  combine  two  theories,  each  of  which  is  in  itself 
insufficiently  supported  by  evidence  to  establish  lia- 
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bility,  and  that  by  so  combining  these  theories  to 
establish  another  theory  of  liability  which  would 
not  otherwise  exist,  the  Court  is  incorrectly  stating 
the  law  api^licable  to  the  case.  It  is  the  defendant's 
contention  in  this  respect  that  the  effect  of  Instruc- 
tion No.  30  is  analogous  to  attempting  to  add  zero 
plus  zero  to  obtain  one,  in  that  (interrupted). 

Court:  You  needn't  make  an  argument,  ^Ir. 
Garlington. 

Mr.  Garlington:  I  understand.  I  am  trying  to 
make  my  [342]  point  clear  in  the  record. 

Court :     Proceed. 

Mr.  Garlington:  The  defendant  further  excepts 
to  the  Court's  charge  with  respect  to  the  instruc- 
tion on  contributory  negligence  in  that  the  Court 
has  limited  and  restricted  the  issue  of  contributory 
negligence  to  the  act  of  the  plaintiff  in  getting  her- 
self in  a  position  of  danger  from  falling  or  getting 
off  balance,  and  has  eliminated  from  the  considera- 
tion of  the  juiy  the  remaining  allegations  of  con- 
tributor}^ negligence  set  forth  in  the  defendant's 
further,  defense  as  offered,  it  being  the  position  of 
the  defendant  that  there  was  competent  evidence 
of  other  acts  and  elements  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  Avhich  should  be 
submitted  to  the  jnry  for  consideration. 

Court:  Very  well,  the  objections  are  overruled. 
Call  the  jury  in. 

(Jury  returns  to  the  Courtroom.) 

Court:     Ladies  and  gentlemen  of  the  jury,   the 
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case  is  ready  to  be  sulmiitted  to  you.  Forms  of  ver- 
dict have  been  prepared  for  your  convenience  and 
will  be  handed  to  you  by  the  bailiff,  and  you  will 
take  them  to  the  jury  room  with  you,  and  when  you 
have  reached  an  unanimous  agreement  as  to  your 
verdict,  you  will  have  your  foreman  fill  in,  date 
and,  sign  the  form  which  sets  forth  the  verdict  upon 
which  you  agree,  and  then  you  will  return  with 
your  verdict  to  the  courtroom,  sign  [343]  that 
one  verdict  upon  which  you  agree,  your  foreman 
will. 

It  is  proper  to  add  again  the  caution  that  nothing 
said  in  these  instructions,  nothing  in  any  form  of 
verdict  pre])ared  for  your  convenience  is  to  suggest 
or  convey  in  any  way  or  manner  any  intimation  as 
to  what  verdict  I  think  you  should  find.  What  the 
verdict  shall  ])e  is  the  sole  and  exclusive  duty  and 
responsibility  of  the  jury.    Swear  the  bailiffs. 

(Bailiffs  sworn.) 

Court :  You  will  now  retire  to  the  jury  room  with 
the  bailiffs. 

DEFENDANT'S  INSTRUCTION  NO.  D-6, 
GIVEN  BY  THE  COURT  AND  EXCEPTED 
TO  BY  THE  PLAINTIFF : 

"You  are  instructed  that  there  is  not  sufficient 
evidence  in  this  case  to  support  a  recovery  by  the 
plaintiff*  against  the  defendant  on  the  issue  of 
whether  the  defendant's  employees  were  negligent 
and  c-areless  in  failing  to  assist  the  i)laintiff  to  make 
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a  change  in  her  permanent  seat  m  the  train,  and 
therefore  tliat  issue  is  withdrawn  from  your  con- 
sideration. ' ' 

DEFENDANT'S  INSTRUCTION  NO.  D-17, 
GIVEN  BY  THE  COURT  AND  EXCEPTED 
TO  BY  THE  PLAINTIFF: 

"You  are  instructed  that  there  is  not  sufficient 
evidence  in  the  case  to  support  a  recovery  by  the 
plaintiff  against  the  defendant  on  the  issue  of 
whether  the  defendant  negligently  furnished  to  the 
plaintiff  inadequate  and  unsafe  facilities  for  [344] 
the  accommodation  of  her  hat  and  coat,  by  reason 
of  the  size  and  location  of  the  hook  in  the  section, 
as  alleged  in  the  complaint,  and  therefore  that  issue 
is  withdrawn  from  your  consideration." 

DEFENDANT'S  INSTRUCTION  NO.  D-18, 
GIVEN  BY  THE  COURT  AND  EXCEPTED 
TO  BY  THE  PLAINTIFF : 

"You  are  instructed  that  there  is  not  sufficient 
evidence  in  the  case  to  support  a  recovery  by  the 
plaintiff  against  the  defendant  on  the  issue  alone  of 
whether  the  defendant  negligently  started  the  train 
with  a  violent  and  unusual  jerk,  as  alleged  in  the 
complaint,  and  therefore  that  issue  is  withdrawn 
from  vour  consideration." 
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DEFENDANT'S  INSTRUC^TION  NO.  D-19, 
GIVEN  BY  1^HE  COURT  AND  EXCEPTED 
TO  BY  THE  PLAINTIFF : 

"You  are  instructed  that  tliere  is  not  sufficient 
evidence  in  this  case  to  support  a  recovery  by  the 
plaintitt"  against  the  defendant  on  the  issue  of  dupli- 
cating the  sale  of  the  plaintiff's  seat  space  by  whicli 
the  plaintiff  was  unable  to  locate  herself  i^erma- 
nently  in  her  seat  before  changing  her  place  in  her 
section,  and  therefore  that  issue  is  withdrawn  fi'om 
your  consideration. ' ' 

DEFENDANT'S  INSTRUCTION  NO.  D-20, 
GIVEN  BY  THE  COURT  AND  EXCEPTED 
TO  BY  THE  PLAINTIFF : 

"You  are  instructed  that  there  is  not  sufficient 
evidence  in  this  case  to  support  a  recovery  by  the 
])laintiff  against  the  defendant  on  the  issue  alone 
of  whether  the  defendant  was  negligent  in  having 
a  hard  surface  composition  floor  material  in  [345] 
its  Touralux  coaches,  and  therefore  that  issue  is 
withdrawn  from  your  consideration." 

PLAINTIFF'S  OFFERED  INSTRUCTION  NO. 
14,  REFUSED  BY  THE  COURT  AND  RE- 
FUSAL EXCEPTED  TO  BY  PLAINTIFF: 

"You  are  instructed  that  in  this  case  expert  testi- 
mony has  been  received  in  evidence.  You  are  to 
consider  such  expert  testimony  like  any  othei'  testi- 
mony and  give  it  such  weight  as  in  your  judgment 
the  testimony  deserves,  if  any." 
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PLAINTIFF'S  INSTRUCTION  NO.  30,  OIVEN 
BY  THE  COURT  AND  EXCEPTED  TO  BY 
THE  DEFENDANT: 

"You  are  instructed  that  the  defendant,  in  the 
exercdse  of  the  highest  degree  of  care  for  the  safety 
of  its  passengers,  is  required  to  anticijoate  that 
among  its  passengers  will  be  persons  under  the  dis- 
ability of  age ; 

You  are  further  instructed  that  if  you  find  from 
a  preponderance  of  the  evidence  in  this  case  first, 
that  the  defendant's  employees  negligently  and 
carelessly  started  defendant's  train  with  a  violent, 
unusual  and  unnecessary  jerk,  after  a  scheduled 
stop,  and  second,  that  the  defendant  negligently  pro- 
vided insecure  footing  between  the  seats  by  a  hard 
surfaced  composition  floor,  on  which  the  plaintiff, 
traveling  as  a  passenger  in  Section  12,  Car  A-16 
Touralux,  was  standing  at  the  time  the  train  was 
so  started,  and  that  as  a  natural  and  probable  con- 
sequence [346]  of  such  concurring  and  negligent 
acts,  the  plaintiff  received  the  injuries  of  which  she 
complains,  then  you  must  find  your  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant."  [317] 
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REPORTER'S  CERTIFICATE 

United  States  of  America, 
State  of  Montana — ss. 

I,  John  J.  Parker,  do  hereby  certify  tliat  I  am 
the  official  Court  Reporter  in  the  a])ove  entitled 
court;  that  the  foregoing  transcript  is  a  full,  true 
and  correct  transcrij^t  of  the  proceedings  had  and 
testimony  taken  in  the  cause  of  Mary  Ann  Hai'ring- 
ton.  Plaintiff,  vs.  Chicago,  Milwaukee,  St.  Paul  and 
Pacitic  Railroad  Company,  a  corporation,  Defend- 
ant, being  Civil  Cause  No.  245  in  the  Butte  Division 
of  said  Court,  tried  before  the  Honorable  W.  D. 
Murray,  United  States  District  Judge,  sitting  with 
a  jury,  at  Butte,  Montana,  on  the  19th,  20th,  21st 
and  24th  days  of  October,  1949. 

Dated  this  3rd  day  of  December,  1949. 

/s/  JOHN  J.  PARKER, 

Official  Court  Reporter. 

[Endorsed]:     Filed  December  3,  1949.  [348] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Comes  Now  Chicago,  Milwaukee,  St.  Paul  &  Pa- 
cific Railroad  Company,  a  corporation,  the  defendant 
above  named,  and  pursuant  to  Rule  75  (a)  hereby 
serves  and  files  its  designation  of  the  portions  of  the 
record,  proceedings,  and  evidence  to  be  contained 
in  the  record  on  appeal  in  the  above  entitled  cause : 

I.  Names  and  addresses  of  attorneys  of  record. 
2i     Plaintiff's  complaint. 

.    3.     Defendant's  answer. 

4.  Reporter's  transcript  of  testimony,  excluding 
opening  statements  of  counsel  to  the  jury. 

5.  Verdict. 

6.  Judgment. 

7.  Defendant's  motion  for  judgment  notwith- 
standing the  verdict. 

8.  Order  of  the  court  dated  November  26,  1949, 
denying  defendant's  motion  for  judgment. 

9.  Notice  of  appeal. 

10.  Order  of  transmission  of  original  exhibits. 

II.  Designation  of  contents  of  record  on  appeal. 

12.  Statement  of  points  upon  which  defendant 
intends  to  rely. 
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13.     Certificate  of  Clerk  of  Court, 

MURPHY,  GARLINCITON  & 
PAULY, 

/s/  J.  C.  GARLINGTON, 

/s/  H.  C.  PAULY, 

611  Montana  Building,  Missoula,  Montana,  Attor- 
neys for  Defendant. 

[Endorsed]  :    Filed  December  28,  1949. 


CLERK'S  CERTIFICATE  OF  TRANSCRIPT 
OF  RECORD  OX  APPEAL 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  District  Court 
of  the  United  States  in  and  foi'  the  District  of 
jSIontana,  do  hereby  certify-  to  the  Honorable,  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  that  the  foregoing  volume  consists  of  the 
original  paj)ers,  viz:  Judgment  Roll,  consisting  of 
Plaintiff's  Complaint,  Defendant's  Answer,  Verdict 
and  Judgment;  Reporter's  Transcript  of  Testi- 
mony; Defendant's  Motion  for  Judgment,  notwith- 
standing the  Verdict;  Order  of  the  court  dated 
November  26,  1949,  den}ang  Defendant's  Motion  for 
Judgment;  Notice  of  Ai3peal;  Order  of  Transmis- 
sion of  Original  Exhibits;  Desigation  of  Contents 
of  Record  on  Appeal;  Statement  of  Points,  upon 
which    Defendant    intends    to    rely,    together    with 
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Names  and  Addresses  of  Attorneys  of  Record  and 
Certificate  of  Clerk  of  Court,  the  same  being  all 
matters  designated  by  the  parties  and  required  by 
the  rule  as  the  record  on  appeal  in  Case  No.  245, 
Mary  Ann  Harrington  vs.  Chicago,  Milwaukee,  St. 
Paul  &  Pacific  Railroad  Company,  a  corporation. 

I  further  certify  that  the  costs  of  said  Transcri])t 
amount  to  the  sum  of  Five  and  No/100  Dollars 
($5.00),  and  have  been  paid  by  the  Appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  at  Butte,  Montana,  this  11th  day  of  Janu- 
ary, A.  D.  1950. 

H.  H.  WALKER, 
Clerk. 

[Seal]  By  /s/  D.  F.  HOLLAND, 

Deputy  Clerk. 


[Endorsed]:  No.  12451.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Chicago,  Mil- 
waukee, St.  Paul  &  Pacific  Railroad  Company,  a 
corporation,  Appellant,  vs.  Mary  Ann  Harrington, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Montana. 

Filed  January  13,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Circuit  Coiirt  of  Appeals 
for  the  Ninth  Circuit 

No.  12451 

CHICAGO,  MILWAUKEE,  ST.  PAUL  k  PxV- 
CIFIC  RAILROAD  COMPANY,  a  corpora- 
tion, 


vs. 
jMARY  ANN  HARRINGTON, 


Appellant, 


Appellee. 


DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL,  AND  STATEMENT  OF 
POINTS  ON  APPEAL 

For  the  purpose  of  complying  with  Rule  19,  of 
the  aboA^e  named  Court,  appellant  hereby  adopts  its 
designation  of  contents  of  record  on  appeal,  and  its 
statement  of  points  upon  which  defendant  intends 
to  reh'  on  appeal,  filed  in  the  above  entitled  cause 
in  the  District  Court  on  the  28th  day  of  December, 
1949,  as  appellant's  statement  of  points  on  which 
it  intends  to  rely  on  this  appeal  and  its  designation 
of  the  parts  of  the  record  necessary  for  the  con- 
sideration thereof,  as  required  by  Section  6  of 
said  Rule  19. 

Dated  This  14th  day  of  January,  1950. 

MURPHY,  GARLINGTON 
&  PAULY, 
/s/  J.  C.  GARLINGTON, 
/s/  H.  C.  PAULY, 

Attorneys  for  Appellant. 
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Service  of  the  foregoing  designation  and  state- 
ment of  points  by  receipt  of  copy  is  acknowledged 
this  16  day  of  January,  1950. 

McCAFFERY  &  McCAFFERY, 

/s/  SOUTHxMORE  P.  MYERS, 
Attorneys  for  Appellee. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  January  23,  1950. 
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STATEMENT  OF  THE  PLEADINGS  AND 
JURISDICTION 

This  is  a  damage  suit  for  personal  injuries  by  a  pas- 
senger against  the  carrier,  grounded  on  negligence.  The 
complaint  prays  damages  of  $53,350,  and  alleges  diversity 
of  citizenship.  (Tr.  2,  Par.  I).  The  answer  admits  the  di- 
versity of  citizenship,  (Tr.  11),  and  there  is  no  dispute  as 
to  jurisdiction  of  the  court. 

Sec.  1332,  Title  28,  U.S.C.A.,  Judiciary  Code. 

The  case  was  tried  in  Butte,  Montana,  in  October,  1949, 
resulting  in  a  verdict  for  the  plaintiff  for  $15,000,  (Tr.  16). 
Motions  by  the  defendant  for  directed  verdict,  (Tr.  303), 
and  for  judgment  notwithstanding  the  verdict,  (Tr.  19), 
having  been  duly  made  and  denied,  this  appeal  is  taken  by 
the  defendant  from  the  final  judgment  entered  on  the  ver- 
dict, (Tr.  16). 

Sec.  1291,  Title  28,  U.S.C.A.,  Judiciary  Code. 
STATEMENT  OF  THE  CASE 

The  accident  occurred  August  26,  1947,  aboard  the 
Milwaukee's  new  streamliner  "Olympian  Hiawatha,"  a 
short  distance  east  of  Seattle,  Washington. 

A.     Outline  of  the  issues — 

We  think  this  case  shifted  so  unusually  from  the  theory 
originally  pleaded  to  the  theory  finally  submitted  to  the 
jury  that  a  review  of  tlie  issues  may  be  helpful  to  the  court. 

The  complaint  (Par.  Ill  and  IV,  Tr.  3)  alleges  in 
essence  that  the  railroad  sold  the  plaintiff's  berth  space  to 
someone  else,  that  she  was  not  settled  in  her  own  space 
prior  to  departure  from  Seattle,  that  defendant  failed  to 


assist  her  to  iiiove  though  she  was  75  years  ohl  and  needed 
assistance,  that  wliile  she  was  moving  herself  during  a  sta- 
tion stop  the  train  was  violently  started  witiiout.  warning 
and  she  fell  baci^ward,  suffering  injury. 

The  acts  of  negligence  charged  against  defendant  are 
catalogued,  (Tr.  G)  : 

a.  Duplicating  tiie  sale  of  l)erth  space. 

b.  Xot   assisting   plaintiff   to   change   to   her   proper 
berth. 

c.  Xot  warning  plaintiff  by  the  train  public  address 

system  or  otherwise  that  the  train  was  al)ont  to 
start. 

d.  Not  providing  proper  facilities  for  plaintiff's  coat 

and  hat,  by  reason  of  these  defects: 

1)  The  hook  was  small  and  poorly  placed 

2)  The  floor  between  the  seats  was  a  bare 
slippery  composition,  instead  of  rug  like 
the  aisle. 

The  answer  is  largely  a  denial  of  these  allegations,  to- 
gether with  a  plea  of  contributory  negligence  by  plaintiff 
in  not  signalling  for  the  porter  or  asking  assistance  to 
make  her  move  (Tr,  11). 

At  the  close  of  the  plaintiff's  case,  counsel  obtained 
leave  of  court  to  amend  the  complaint  by  adding  a  new  al- 
legation of  negligence,  (Tr.  154) : 

"e)  That  the  Defendant  in  the  exercise  of  the  highest 
degree  of  care  knew,  or  should  have  known  that  in- 
juries were  liable  to  be  sustained  by  passengers,  and 
particularly  this  plaintiff,  because  of  the  insecure  foot- 
ing provided  by  the  Defendant  in  its  Tour-alux  Coaches 
in  those  portions  thereof  covered  by  a  hard  surface 
composition,  namely  that  portion  between  tJie  seats 
provided  for  occupancy  of  passengers  and  particularly 
should  have  anticipated  injuries  to  passengers  stand- 


—  3  — 

iiig-  upon  such  hard  surfaced  material  when  the  train 
lurched,  swayed  or  gave  an  unusual,  unexpected  or  vio- 
lent jerk." 

At  the  close  of  the  entire  case,  tJie  court  withdrew  from 
the  jury's  consideration  all  of  the  above  issues  on  the 
ground  that  there  was  not  sufficient  evidence  to  sustain 
them,  (Tr.  310,  311),  but  over  the  defendant's  objection 
(Tr.  329-31)  gave  the  following  instructions,  (Tr.  311-14) : 

"You  are  further  instructed  that  there  is  not  sufficient 
evidence  in  this  case  to  support  a  recovery  by  the  plain- 
tiff against  the  defendant  on  the  issue  alone  of  wheth- 
er the  defendant  was  negligent  in  having  a  hard  sur- 
faced composition  floor  material  in  its  Touralux 
coaches,  and,  so,  the  issue  of  deciding  whether  the 
plaintiff  could  recover  is  withdrawn  from  your  con- 
sideration based  upon  the  mere  furnishing  of  a  hard- 
surfaced  composition  floor  material ;  and,  likewise,  you 
are  instructed  that  there  is  not  sufficient  evidence  in 
the  case  to  support  a  recovery  by  the  plaintiff  against 
the  defendant  on  the  issue  alone  of  whether  the  de- 
fendant negligently  started  the  train  with  a  violent  and 
unusual  jerk.  Therefore,  that  issue  is  withdra\\^i  from 
your  consideration,  so  you  will  not  consider  those  tw^o 
elements  separately  in  considering  the  case,  but  you 
will  consider  them  together  as  you  will  be  further  in- 
structed by  the  Court  .  .  . 

The  defendant,  in  the  exercise  of  the  highest  de- 
gree of  care  for  the  safety  of  its  passengers,  is  required 
to  anticipate  that  among  its  passengers  will  be  persons 
under  the  disability  of  age. 

You  are  further  instructed  that  if  you  find  from 
a  preponderance  of  the  evidence  in  this  case,  first,  that 
the  defendant's  employees  negligently  and  carelessly 
started  defendant's  train  with  a  violent,  unusual  and 
unnecessary  jerk  after  a  scheduled  stop,  and  second, 
that  the  defendant  negligently  provided  insecure  foot- 
ing between  seats  by  a  hard-surfaced  composition  floor 
on  which  the  plaintiff,  traveling  as  a  passenger  in  Sec- 
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tion  12,  Car  A-IO,  Touralnx,  was  standing  at  the  time 
the  train  was  so  started,  and  that  as  a  natural  and 
probahle  eonsecjuenee  of  such  concurring  and  negligent 
acts,  the  plaintiff  received  the  injuries  of  which  she 
comi)lains,  then  you  must  find  a  verdict  in  favcn-  of  the 
plaintiff  and  against  the  defendant. 

B.     Questions  on  this  appeal. 

1.  The  defendant  at  all  stages  of  the  case  has  denied 
negligence  in  any  respect,  and  contends  that  the  record, 
though  viewed  most  favorably  for  the  plaintiff,  contains  no 
evidence  sufficient  to  sustain  the  verdict.  If  so,  defend- 
ant's motions  for  directed  verdict,  and  judgment  notwith- 
standing the  verdict,  should  have  been  granted.  Therefore, 
the  main  question  for  review  is  whether  the  evidence  sus- 
tains the  verdict  and  judgment  for  the  plaintiff,  or  whether 
defendant's  motion  for  judgment  should  be  granted. 

2.  The  instruction  No.  30,  quoted  above,  (Tr.  313-14), 
submitted  to  the  jury  a  twin  combination  theory  of  negli- 
gence which  the  defendant  objected  to  (Tr.  329-31)  as  not 
only  unsupported  by  evidence  but  also  as  conflicting  with 
other  instructions  given,  and  as  incorrect,  law.  It  presented 
to  the  jury  a  concept  of  negligence  which  permits  two  law- 
ful, non-negligent  acts  to  be  combined  into  negligence,  like 
adding  zero  plus  zero  and  getting  one.  We  contend  that 
this  resulted  in  prejudicial  error  necessitating  a  new  trial 
on  correct  instructions,  even  if  the  defendant  should  not 
have  summary  judgment  as  contended  under  question  one 
above. 


SPECIFICATION  OF  ERRORS 

1.  The  Court  committed  error  in  refusing  to  grant  the 
defendant's  motion  for  directed  verdict  upon  one  or  more 
of  the  grounds  specified  by  the  defendant  in  said  motion, 
(Tr.  303). 

2.  The  Court  committed  error  in  refusing  to  grant 
defendant's  motion  for  judgment  in  its  favor  and  against 
the  plaintiff,  setting  aside  the  verdict  theretofore  returned 
in  favor  of  the  plaintiff  in  said  cause,  (Tr.  19). 

3.  The  Court  incorrectly  chal'ged  the  jury  as  follows : 

The  defendant,  in  the  exercise  of  the  highest  degTee  of 
care  for  the  safet}'  of  its  passengers,  is  required  to  an- 
ticipate that  among  its  passengers  will  be  persons 
under  the  disability  of  age. 

You  are  further  instructed  that  if  you  find  from  a 
preponderance  of  the  evidence  in  this  case,  first,  that 
the  defendant's  employees  negligently  and  carelessly 
started  defendant's  train  with  a  violent,  unusual,  and 
unnecessary  jerk  after  a  scheduled  stop,  and  second, 
that  the  defendant  negligently  provided  insecure  foot- 
ing between  seats  by  a  hard-surfaced  composition  floor 
on  which  the  plaintiff,  traveling  as  a  passenger  in  Sec- 
tion 12,  Car  A-16,  Touralux,  was  standing  at  the  time 
the  train  was  so  started,  and  that  as  a  natural  and 
probable  consequence  of  such  concurring  and  negligent 
acts,  the  plaintiff  received  the  injuries  of  which  she 
complains,  then  you  must  find  a  verdict  in  favor  of 
the  plaintiff  and  against  the  defendant.  (Tr.  313-14). 

to  which  the  defendant  objected: 

The  defendant  excepts  to  tJie  plaintiff's  Instruction 
designated  No.  30,  wherein  the  Court  submitted  to  the 
jury  the  combined  issue  of  the  defendant's  negligence 
with  regards  to  a  sudden  jerk  and  its  negligence  with 
respect  to  the  condition  of  the  floor  between  the  seats, 
the  objection  being  as  follows :   first,  that  there  is  not. 
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suft'icienl  cxidciict'  in  llic  record  lo  juslil'y  submitting 
to  tlu*  Jury  lor  consideration  tiie  ciuostiou  of  whctlicr 
tlic  dcl'iMidant.  U('i;lii;cnlly  and  carelessly  started  its 
train  willi  a  \  iolent,  unusual  and  unnecessary  jerk,  as 
stated  in  the  instruction,  the  evidence  l)einjj;"  that  no 
such  violent  and  unusual  and  unnecessary  jerk  took 
place;  second,  that  there  is  not  sufficient  evidence  in 
the  record  to  justify  sul^niiltinu,-  for  consideration  of 
the  jury  the  question  of  whether  the  defendant  negli- 
gently provided  an  insecure  footing  between  the  seats 
in  Car  A-IG  by  reason  of  a  hard-surfaced  composition 
floor,  as  distinguished  from  a  carpeted  floor,  and  that 
there  is  nothing  upon  which  the  jury  may  base  a  find- 
ing of  negligence  on  the  part,  of  this  defendant  in  this 
respect.  Next,  that  the  submission  of  the  plaintiff's 
Instruction  No.  30  creates  a  conflict  and  confusion  with 
other  instructions  on  the  issues  affecting  the  matter  of 
the  jerk  of  the  train  and  the  insecure  footing  by  virtue 
of  the  composition  floor  between  the  seat,  the  Court 
having  ruled  that  in  the  individual  instances  and  separ- 
ately there  is  insufficient  evidence  to  go  to  the  jury  on 
either  of  those  theories ;  and  next  number,  that  the  ef- 
fect of  plaintiff's  Instruction  No.  30  is  to  combine  two 
theories,  each  of  which  is  in  itself  insufficiently  sup- 
ported b}'  evidence  to  establish  liability,  and  that  by 
so  combining  these  theories  to  establish  another  theory 
of  liability  which  would  not  otherwise  exist,  the  Court 
is  incorrectly  stating  the  law  applicable  to  the  case.  It 
is  the  defendant's  contention  in  this  respect  that  the 
effect  of  Instruction  No.  30  is  analogous  to  attempting 
to  add  zero  plus  zero  to  obtain  one.  (Tr.  329-31). 
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ARGUMENT 
SUMMARY  OF  ARGUMENT  Paj?e 

A.  Law  of  Washington  controls 7 

B.  Carrier's  general  duty  stated  7 

C.  Was  there  a  negligent,  violent  jerk  of  the  train? 

1.  Evidence   summarized   8 

2.  Washington   decisions   considered 12 

D.  Was  there  negligence  in  not  carpeting  the 
floor  between  the  seats? 

1.  Evidence   summarized   18 

2.  Jury  may  not  review  the  design  and  plan- 
ning of  the  Touralux  car 22 

3.  No  proof  of  proximate  cause  was  made 28 

E.  Two  legal,  non-negligent  acts  cannot  be  com- 
bined into  a  negligent  act,  as  is  done  by  In- 
struction  30   30 

F.  Conclusion  32 

A.  Laic  of  the  State  of  Wasliiiir/toii  controls. 

This  being  an  action  in  personam,  transitory  in  nature, 
for  a  tort  occurring  in  the  State  of  Washington,  the  parties 
hereto  do  not  dispute  the  controlling  effect  of  the  law  of 
Washington. 

B.  General  Duty  of  Carrier  to  Passenger. 

The  Supreme  Court  of  Washington  defines  the  duty  as 

follows : 

"The  rule  that  carriers  of  passengers  should  be  held 
to  exercise  the  highest  degree  of  care  consistent  with 
the  practical  operation  of  the  means  of  conveyance 
used  arises  out  of  the  nature  of  the  employment  and 
is  based  on  the  grounds  of  public  policy." 

Phillips  V.  Hardgrave,  296  Pac.  559,  161  Wash.  121. 
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The  jury  was  substantially  so  instructed,  without  ob- 
jection.   (Tr.  ;n4). 

C.     Was  there  a  uegligoit,  violent  jerk  of  the  train? 
1,     Eri(tence  su)nntari::('/J. 

In  confoimity  with  Washing'ton  decisions  we  will  lat^T 
cite,  the  court  instructed  the  jury,  without  objection,  (Tr. 
314): 

"You  are  instructed  that  the  hiw  recognizes  that,  to  a 
certain  extent,  jerking,  jolting,  lurching  and  swaying 
of  railroad  trains  is  unavoidable  in  the  practical  opera- 
tion of  a  train,  and  is  reasonably  incident  to  its  ordi- 
ary  and  careful  operation.  Therefore,  the  plaintiff 
must  show  by  a  preponderance  of  the  evidence  that 
such  jerk  or  jolt,  if  such  did  occur,  Avas  unusual,  ex- 
traortlinary,  unnecessary,  and  the  result  of  the  careless 
and  negligent  operation  of  the  train  by  the  defendant." 

In  the  light  of  this,  let  us  consider  the  evidence.  It  is 
undisputed  that  the  train  involved  w^as  the  Mihvaukee's 
new  streamliner,  "Olympian  Hiawatha,"  i)ut  into  service 
in  June  of  1947,  (Tr.  244),  and  that  plaintiff's  fall  was  in 
one  of  the  new  Touralux  sleeping  cars.  The  detail  of  the 
car's  l)erth  and  interior  appointments  appears  in  the 
photographs.  Original  Exhibits  1  to  1-D,  inclusive,  (Tr.  21). 

It  is  undisputed  that  high  speed,  faulty  roadbed,  sharp 
curves,  etc.,  are  not  involved,  as  plaintiff's  evidence  is  that 
the  train  was  stopped  when  she  rose  to  her  feet,  and  then 
the  jerk  occurred,  (Tr.  47). 

It  is  undisputed  that  the  train  was  powered  with  a  new 
Fairbanks-Morse  three-unit  Diesel  electric  locomotive, 
equipped  with  an  automatic  governor,  (Tr.  253,  258,  265). 
There  were  twelve  cars  behind  the  locomotive,  (Tr.  231). 
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The  engineer,  a  man  of  over  forty  years'  experience,  (Tr. 
243),  testified  that  the  throttle  is  advanced  gradually  from 
notch  to  notch,  resulting  in  gradual  acceleration  of  the 
speed  of  the  train,  (Tr.  258).  On  cross-examination  he 
testified  he  did  not  know  how  one  could  create  a  condition 
to  make  a  sudden  and  violent  jerk,  (Tr.  263) ;  that  even  if 
the  throttle  is  advanced  too  fast,  the  governor  is  supposed 
to  take  care  of  it,  and  there  would  be  no  jerking,  (Tr.  266). 
He  stated  the  train  is  pretty  near  jerk-proof,  (Tr.  266). 
None  of  this  evidence  is  contradicted,  there  having  been  no 
expert  or  technical  evidence  offered  by  the  plaintiff  as  to 
how  the  alleged  jerk  could  have  been  caused,  or  that  it  was 
a  result  of  negligence. 

With  this  background  of  undisputed  facts,  let  us  ex- 
amine the  plaintiff's  evidence  as  to  a  violent  jerk.  Only 
the  plaintiff  herself  testified  to  any  jerk,  all  other  wit- 
nesses who  were  conscious  of  her  fall  testifjdng  squarely 
to  the  contrary,  (Mr.  Abney,  Tr.  296;  Mrs.  Abney,  Tr.  300; 
Mrs.  Burroughs,  Tr.  279;  Wendy  Burroughs,  Tr.  284;  Love, 
Tr.  223;  Nolan,  Tr.  182;  Mr.  Stratton,  Tr.  291;  Mrs.  Strat- 
ton,  Tr.  287). 

Fair  quotations  of  the  plaintiff's  direct  testimony  are: 

"Q.     Mrs.  Harrington,  how  would  you  describe  the 
jerk? 

A.  I  couldn't  describe  it  in  any  other  way  than  like 
it  was  two  cars  went  together  and  my  feet  went 
out  from  under  me  on  the  slippery  floor.  There 
wasn't  an}'  carpet  there.  My  head  must  have 
struck  on  carpet."    (Tr.  47). 

"Q.     Can  you  describe  in  any  way,  Mrs.  Harrington, 
vour  fall  at  that  time? 
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A.  Well,  I  can't  describe  it  any  more  than  my  two 
feet  went  right  out  when  the  jerk  came  from 
nnder  mo.     I  IVII  flat  on  my  ])ack."  (Tr.  48). 

"Q.  Did  tliat  come  from  a  slight,  movement  of  the 
car,  or  was  it  a  violent  movement,  oi"  what  was  it, 
Mrs.  Harrington? 

A.  It  was  a  very  violent  jerk  .  As  I  said,  it  was  just 
like  two  cars  went  together,  like  that.  My  feet 
went,  out  from  under  me  and  I  fell  flat,  my  head 
striking  out  towards  the  aisle."  (Tr.  89). 

"Q.  Have  you  ever  experienced  in  your  travels  a  jerk 
like  the  one  which  you  experienced  on  this  train  I 

A.  I  couldn't  say  that  I  did.  I  have  often  noticed 
jerks  in  the  train,  but  1  was  never  standing  up  on 
one."  (Tr.  91). 

On  Cross-examination : 

'*Q.  Was  the  train  stopped  or  in  motion,  do  you  know, 
when  you  first  started  to  move  the  hat  ?" 

A.  The  train  was  stopped,  and  I  picked  it  up  and 
when  I  gave  one  step  do\\m  to  throw  up  the  hat, 
the  train  just  gave  a  jerk,  just  like  tliat.  My 
two  feet  went  out  from  under  me,  and  I  fell  down. 

"Q.  Is  it  your  thought  the  jerk  occurred  as  the  train 
started  or  after  it  had  gotten  under  way! 

A.     I  was  so  knocked  out,  I  can't  remember  that." 

"Q.     You  don't  knowf 

A.  I  don't  know  whether  it  was  going  then  or  not. 
It  was  just  like  one  car  bumped  into  another,  the 
jerk."    (Tr.  102-03). 

"Q.  You  have  referred  to  this  as  being  a  jerk  like  two 
cars  coming  together?" 

A.     Yes,  just  an  awful  jerk." 

' '  Q.  Am  I  correct  in  understanding  that  you  mean  by 
that  a  jerk  such  as  if  they  had  coupled  on  another 
car  to  the  train?" 
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A.     That  is  what  I  thought  it  must  have  been. 

"Q.     You  thought  they  were  coupling  another  car  on 
to  the  train? 

A.     Yes." 

"Q.     You  didn't  mean  by  that  you  thought  another 
train  had  run  into  the  one  you  were  riding  on? 

A.  No,  I  thought  they  had  put  on  another  car  and 
gave  a  jerk."    (Tr.  106-06). 

*'A.     I  was  facing  the  window,  and  the  hook  was  right 
along  side  the  window." 

"Q.  You  were  not  bending  over? 

A.  I  was  not  bending  over." 

*'Q.  You  had  both  feet  on  the  floor? 

A.  Both  feet  on  tbe  ground." 

''Q.  Did  you  fall  backwards? 

A.  Fell  backwards,  yes.  My  two  feet  went  toward 
the  window  and  my  head  went  toward  the 
aisle.  ..."    (Tr.  107). 

It  seems  to  us  that  the  plaintiff's  case  stands  or  falls 
on  the  above  statements.  Concerning  them,  the  court  told 
the  jury,  (Tr.  311): 

"...  you  are  instructed  that  there  is  not  sufficient  evi- 
dence in  the  case  to  support  a  recovery  by  the  plaintiff 
against  the  defendant  on  the  issue  alone  of  whetlier 
the  defendant  negligently  started  the  train  with  a  vio- 
lent and  unusual  jerk." 

And  yet,  on  the  very  same  statements,  the  jury  was  per- 
mitted to  find  that  the  defendant  "negligently  and  care- 
lessly started  defendant's  train  with  a  violent,  unusual  and 
unnecessary  jerk  after  a  scheduled  stop,"  (Tr.  313),  as  one 
element  of  the  twin  combination  theory  of  liability. 
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2.     ]V(isJiiii(/t(>ii  decisions  considered. 

\^\  tlu'  law  of  Washington,  we  think  this  evidence  is 
wholly  inadiMinato  and  insufficient.  In  its  hitest  decision 
on  a  passenger  case,  the  Coni't  re-affirmed  its  view  that 
mere  adjectives  are  not  enough  to  impose  liability. 

Nopson  V.  City  of  Seattle,  207  P.  2d  G74. 

Going  back  to  earlier  passenger  cases,  we  quote : 

"In  order  to  establish  liability,  there  must  be  evidence 
of  what,  appeared  to  take  place  as  physical  facts  from 
which  it  can  be  inferred  that  the  operator  of  the  vehicle 
was  negligent,  or  evidence  capable  of  conveying  to  the 
ordinary  mind  a  definite  conception  of  some  conduct  on 
the  part  of  those  in  charge  of  the  car,  outside  of  that 
of  ordinary  experience,  on  which  a  finding  of  negli- 


gence could  rest. 


'It  is  too  well  settled  for  discussion  or  for  repetition  of 
the  reasons  that  mere  jerks  and  jolts  in  starting  an 
electric  car,  however  vituperatively  described,  do  not 
constitute  negligence.  .  .  .' 

The  circumstance  that  a  passenger  \valking  or  standing 
within  the  car  ma}^  fall,  unaccompanied  by  some  fur- 
ther physical  facts  showing  violence  in  the  operation  of 
the  car,  is  insufficient  to  establish  negligence, ' ' 

Wade  V.  North  Coast  Transp.  Co.,  5  P.  2d  986,  165 

Wash.  418. 

These  principles  are  simple,  and  probably  are  not 
themselves  in  dispute  here.  It.  is  their  application  to  the 
evidence  that  produces  disagreement.  The  most  helpful 
and  illustrative  Washington  decision,  for  this  purpose,  is 

Keller  v.  City  of  Seattle,  94  P.  2d  184,  200  Wash.  573. 

The  facts  involved  a  fall  and  injury  to  a  passenger  on 
a  city  street  car,  caused  by  a  sudden  jerk.  Three  witnesses 
described    tlie    incident,    and    the    court    was    considering 
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whether  there  was  sufficient  evidence  to  go  to  the  jury. 
The  plaintiff's  description  was: 

"I  got  up  and  started  toward  the  forward  end  of  the 
car  and  when  it  gave  a  lurch,  a  very  strong  lurch,  and 
threw  me  with  great  force  up  against  the  seat  and  the 
people  on  the  right  hand  side  of  the  car.  ...  It  was  a 
very  violent  jerk.  It  threw  me  forward.  ...  It  threw 
me  to  my  knees." 

One  of  her  witnesses  testified  that  after  the  car  started 
there  was  a  jerk  as  if  the  brakes  had  been  applied  suddenly, 
swinging  her  forward.  She  said  the  jerk  "was  very  force- 
ful and  violent."  The  third  witness  testified  that  it  was 
the  most  severe  jerk  she  had  ever  experienced,  it  threw  her 
forvvard  and  gave  her  knees  a  sharp  bump,  knocked  her  hat 
to  the  back  of  her  head  and  she  hit  her  hat  on  the  person 
in  front  of  her. 

The  court  quoted  the  f s  Jlowing  with  approval : 

"  'Accepting  as  true  plaintiff's  evidence  as  to  how  the 
accident  happened,  we  are  required  to  determine 
whether  it  is  sufficient  to  show  that  the  car  was  oper- 
ated in  a  negligent  manner.  In  a  long  line  of  decisions, 
recently  reviewed  by  us  in  Smith  v,  Pittsburgh  Rys. 
Co.,  314  Pa.  541,  171  A.  879,  this  court  and  the  Superior 
Court  have  held  that  statements  that  a  street  car 
'started  violently,"  '  started  mth  a  violent  jerk,' 
'started  ^yit\1  a  sudden,  unusual,  extraordinary  jerk,' 
'stopped  with  a  jerk,'  'came  to  a  hard  stop,'  'started 
up  all  of  a  sudden,  with  an  awful  jerk,  and  stopped  all 
of  a  sudden,'  and  the  like,  are  not  of  themselves  suf- 
ficient to  show  negligent  operation  of  the  car,  but  that 
there  must  he  evidence  mherentli/  estahlishing  that  the 
occurrence  was  of  an  unusual  and  extraordinary  char- 
acter, or  evidence  of  its  effect  on  other  passengers  suf- 
ficient to  sJioif  this."    (Italics  supplied). 
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Ai)])! villi;-  the  law  to  the  evidence,  the  court  concluded: 

"We  ai^-ree  with  the  appellant  that  the  cases  sustain  its 
contention  as  io  the  testimony  given  by  the  plaintiff 
herself,  and  by  Mrs.  Breen,  but  we  do  not  hold  that 
view  as  to  the  testimony  given  l)y  Mrs.  Belarde.  It  is 
to  be  remembered  that  the  car  had  stopped  at  the  inter- 
section where  jerks  might  be  expected  to  occur  in  stop- 
ping and  starting,  and  was  proceeding  on  its  way  when 
this  jerk  or  jolt  happened.  In  our  opinion,  reasonable 
men  might  well  believe  from  Mrs.  Belarde 's  testimony 
that  this  jerk  was  something  more  than  the  ordinary 
jolt  or  jerk  incident  to  transportation,  especially  since 
it  occurred  when  the  car  was  traveling  between  inter- 
sections, and  that,  in  the  absence  of  any  explanation  on 
the  part  of  appellant,  it  laid  the  foundation  for  a  log- 
ical inference  that  its  servant  did  not  exercise  that  high 
degree  of  care  which  the  law  imposes  upon  carriers  of 
passengers;  or  to  put  the  matter  more  briefly,  that 
there  was  sufficieut  evidence,  in  tJie  words  of  the  Endi- 
cott  case,  'of  its  effect  on  other  passengers'  (Mrs. 
Belarde)  to  warrant  suclt  an  inference."  (Italics  sup- 
plied). 

However,  the  court  declared  this  to  be  the  bare  mini- 
mum : 

"Here,  the  result  of  the  action  wholly  depended  upon 
the  question  as  to  whether  or  not  the  motorman  oper- 
ated the  car  in  a  negligent  manner.  The  evidence  tend- 
ing to  prove  that  he  did  was  not  very  convincing  and, 
indeed,  was  barely  sufficient  to  carry  the  case  to  the 
jury." 

Therefore,  the  problem  for  this  Court  is  to  determine 
whether  Mrs.  Harrington's  testimony,  supplemented  per- 
haps by  her  Doctor's  statement  that  she  had  a  severe  fall 
(Tr.  79-80),  measures  up  to  the  minimum  requirement  of 
Washing-ton  law  as  exemplified  in  the  Keller  case.  True, 
she  used  the  adjectives  "sudden,"  "terrible,"  "awful"  and 
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''very  violent"  in  describing  the  jerk,  but  all  the  courts 
seem  to  agree  that  words  alone  are  inadequate  to  character- 
ize the  event.  What  may  have  seemed  violent  to  a  75  year 
old  lady  needing  assistance  to  move  from  one  berth  to  an- 
other, (Tr.  4-5,  Par.  IV),  apparently  did  not  impress  it- 
self on  the  consciousness  of  any  other  person  on  the  train, 
as  there  is  a  total  lack  of  corroboration  of  the  plaintiff's 
testimony  by  other  witnesses.  Not  only  was  there  no  show- 
ing that  the  jerk  had  an  effect  on  other  passengers,  but  on 
the  contrary,  six  disinterested  passengers,  testifying  by  de- 
position, described  the  train  movement  in  varying  terms  as 
smooth  and  normal.   (Tr.  279,  284,  287,  291,  296,  300). 

Nor  were  any  physical  facts  shown  from  which  negli- 
gence can  be  inferred.  Actually,  the  bare  fact  of  her  fall 
itself  not  only  fails  to  make  up  the  deficiency,  but  strongly 
tends  to  make  it  greater.  From  the  quotations  of  the  plain- 
tiff's testimony  given  above,  the  Court  will  note  that  she 
places  herself  standing  squarely  facing  the  window  just 
l)efore  she  fell,  and  that  she  fell  backward  toward  the  aisle. 
This  can  only  mean  that  she  fell  at  a  perfect  right  angle  to 
the  line  of  force  of  a  sudden  jerk  by  the  train  in  starting. 
Had  a  jerk  of  the  train  in  starting  forward  caused  plaintiff 
to  fall,  it  would  by  the  simplest  law  of  nature  have  caused 
her  to  fall  in  the  opposite  direction  against  the  rear  seat. 
She  would  have  l)een  thrown  into  the  cushioned  berth,  and 
certainly  not  at  right  angles  to  the  line  of  force.  A  side- 
ways lurch,  as  when  a  speeding  train  rounds  a  curve,  could 
have  thrown  plaintiff  backward  into  the  aisle,  but  surely  no 
forward  jerk  could  have. 
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Now,  tlu'  alxivo  is  the  sum  total  of  tlic  plaiiil.il'f 's  case 
OH  this  point.     If  the  Washiugtoii  law  is  that 

"There  must  be  evidence  of  wliat  appeared  to  take 
l)lace,  as  i)hysical  facts  from  which  it  can  be  inferred 
the  operator  was  negligent,  or  evidence  capable  of  con- 
veying to  the  ordinary  mind  a  definite  conception  of 
some  conduct  .  .  .  outside  of  that  of  ordinary  experi- 
ence, on  which  a  finding  of  negligence  could  rest," 
(Wade  case,  supra). 

then  we  must  ask  what  physical  facts  or  definite  concepts 
appear  here.  There  is  no  evidence  of  any  casualty  to  or 
breakdown  in  tiie  train  facilities,  major  or  minor.  There 
is  no  evidence  of  excessive  speed  or  reckless  operation  to 
create  unusual  train  movements.  There  is  no  evidence  of 
any  passenger,  except  plaintiff,  who  felt  any  jerk,  jar  or 
unusual  motion  of  any  kind.  There  is  no  evidence  that  a 
car  was  coupled  into  the  train,  befitting  plaintiff's  descrip- 
tion of  the  jerk.  There  is  no  evidence  to  furnish  even  a 
possible  explanation  of  how  that  new  train  and  locomotive 
could  have  produced  a  sudden  and  violent  jerk,  to  contra- 
dict the  testimony  of  the  engineer.  The  only  physical  fact 
in  the  plaintiff's  case  is  that  she  fell  in  totally  the  wrong 
direction  for  a  sudden  forward  jerk  of  the  train  to  have 
caused  her  fall.  Therefore,  plaintiff's  case  must  stand 
alone  on  her  unsupported  adjectives,  and  the  decision  in  the 
Keller  case  above  cited  clearly  declares  this  to  be  insuf- 
ficient. 

Even  the  plaintiff's  adjectives  are  not  so  harsh,  when 
examined  in  context  Vv^th  her  factual  comparison  of  the  jerk 
as  being  like  cars  coupling  together.  Certainly  it  cannot 
be  said  that  such  a  jerk  or  jar  is  unusual,  as  in  train  opera- 
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tion  cars  must  from  time  to  time  be  switched,  coupled  and 
uncoupled.  That  is  a  normal  incident  of  travel,  such  as  the 
court  recognized  when  he  instructed  the  jury,  (Tr.  314), 

"...  the  law  recognizes  that  to  a  certain  extent  jerking, 
jolting,  lurching  and  swaying  of  railroad  trains  is  un- 
avoidable in  the  practical  operation  of  a  train,  and  is 
reasonably  incident  to  its  ordinary  and  careful  opera- 
tion." 

Plaintiff  tacitly  admitted  this,  for  when  asked  the  $64 
question  as  to  whether  she  had  ever  experienced  a  jerk  like 
this  she  answered,  (Tr.  91), 

"I  couldn't  say  that  I  did.  I  have  often  noticed  jerks 
in  the  train,  but  I  was  never  standing  up  on  one." 
(Italics  supplied). 

This  means  in  effect  that  she  feels  she  cannot  compare 
the  jerk  in  question  with  previous  ones  because  of  a  differ- 
ence in  her  position  (sitting  or  standing)  when  she  felt 
them.  Her  answer  was  undoubtedly  her  best  effort  to  make 
a  comparison,  but  she  found  that  it  had  to  be  so  qualified 
as  to  become  substantially  meaningless.  In  any  event,  her 
statement  certainly  does  not  prove  that  the  jerk  alleged 
was  so 

"unusual,  extraordinary,  unnecessary  and  the  result  of 
the  careless  and  negligent  operation  of  the  train,"  (Tr. 
314), 

as  to  meet  the  requirement  of  the  Court's  instructions. 

We  think  the  description  of  her  fall  given  by  Mrs. 
Burroughs  and  her  daughter,  (Tr.  276,  282),  passenger  eye 
witnesses  seated  just  across  the  aisle,  is  the  true  explana- 
tion of  what  happened.  At  the  age  of  78,  and  with  her  in- 
firmity, the  surprise  and  shock  of  a  sudden  fall  following 
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lior  effort  to  roach  the  coal  hook  could  well  have  left  the 
plaintiff  willi  the  impressions  she  described.  But  what- 
ever the  situation  may  have  been,  we  earnestly  contend  that 
the  evidence  falls  short  of  the  minimum  requirement, 
viewed  in  the  most  favorable  light  for  the  plaintiff.  There- 
fore, the  verdict  is  contrary  to  the  evidence. 

]).     Was  there  negligence  in   not  carpeting  the  floor  be- 
tween the  seats? 

1.     Evidence  summarized. 

The  court  instructed  the  jury,  (Tr.  311) : 

''there  is  not  sufficient  evidence  in  this  case  to  support 
a  recovery  by  the  plaintiff  against  the  defendant  on  the 
issue  alone  of  whether  the  defendant  was  negligent  in 
having  a  hard  surfaced  composition  floor  material  in 
its  Touralux  coaches." 

But  the  court  on  this  point  also  instructed  that  if,  (Tr. 

313): 

"the  defendant  negligently  provided  insecure  footing 
between  the  seats  by  a  hard-surface  composition  floor" 

and  also  negligently  jerked  the  train,  as  a  result  of  which 
comhination  the  plaintiff  was  injured,  she  should  recover. 
This  phase  of  the  case  presents  a  unique  and  interest- 
ing problem.  In  defining  it,  we  must  note  some  eliminations 
which  will  narrow  it  materially.  There  is  no  allegation  or 
proof  that  the  composition  floor  was  defectively  installed, 
or  was  out  of  repair,  or  had  any  foreign  substance  on  it, 
or  was  excessively  waxed  and  slippery.  The  whole  question 
is  whether  it  was  negligence,  per  se,  for  the  Touralux  cars 
not  to  have  carpet  between  the  seats,  instead  of  a  bare, 
hard-surfaced  composition  floor.     The  whole  attack  is  on 
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the  planning  and  design  of  the  Touralux  car,  and  the  jury 
was  permitted  to  decide  that  the  design  was  negligent  and 
faulty  on  what  we  consider  to  be  no  evidence  whatsoever 
thereof. 

The  sum  total  of  the  plaintiff's  testimony  concerning 
the  floor  is : 

*'Q.     Did  your  feet  slip  in  any  way,  Mrs.  Harrington? 

A.  Just  with  the  jerk,  they  went  straight  out  from 
under  me  and  I  went  flat."    (Tr.  45). 

'^Q.  Mrs.  Harrington,  how  would  you  describe  the 
jerk? 

A.  I  couldn't  describe  it  in  any  other  way  than  like 
it  was  two  cars  went  together  and  my  feet  went 
out  from  under  me  on  the  slippery  floor.  There 
wasn't  any  carpet  there.  My  head  must  have 
struck  on  carpet. ' '   ( Tr.  47 ) . 

Her  daughter  testified: 

"A.  Then  I  looked  at  the  floor.  I  saw  the  floor  was, 
I  would  say,  an  asphalt  tiling,  and  I  noticed  do^\ai 
the  aisle  was  carpeting. 

"Q.  What  was  the  condition  of  the  asphalt  tile  as  to 
whether  or  not  it  was  polished? 

A.  I  could  see  it  was  a  slippery  floor.  Whether  or 
not  additional,  extra  polish  had  been  added,  I 
could  not  state." 

"Q.     Was  there  a  shine  to  the  surface? 
A.     There  was  a  shine,  yes."  (Tr.  124-26) 

For  the  plaintiff,  conductor  Nolan  testified  that  he  be- 
lieved carpeting  is  used  throughout  First  Class  sections  of 
the  train,  (Tr.  32),  that  there  is  a  composition  floor  be- 
tween the  seats  in  the  Touralux  cars  and  carpet  on  the  cen- 
ter aisle,  (Tr.  29),  that  the  same  composition  floor  is  at  the 
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aisloways  in  eillit'r  I'lul  of  llic  car,  and  in  i)ai't  of  llic  smok- 
ing room  ,(Tr.  30-7),  and  all  llir<tui;li  the  day  coaches,  (Tr. 
39). 

Then  the  ])laintiff  proposed  to  offer  expert,  testimony 
from  an  architect  as  to  the  comparative  footing  provided  by 
a  rug  and  asphalt  tile,  (Tr.  149).  The  Court  finally  ex- 
cluded it  on  the  ground  that  the  subject  is  not  one  for  ex- 
liert  testimony,  (Tr.  152),  although  the  defendant  objected 
to  it  on  other  grounds  as  well,  (Tr.  149). 

There  is  not  a  word  in  the  record  to  identify  accurately 
the  composition  of  this  floor.  There  is  nothing  to  show 
whether  it  is  a  type  of  material  commonly  used  in  public 
passageways  or  not.  There  is  nothing  to  show  that  any 
other  passenger  in  the  train  found  the  footing  hazardous 
or  insecure  between  the  Touralux  seats.  There  is  nothing 
to  show  that  in  either  railroad  or  all  human  experience  such 
a  floor  has  ever  previously  caused  such  an  injury,  or  that 
by  highest  degree  of  care  the  railroad  might  have  foreseen 
a  hazard  of  injury  like  this.  There  is  nothing  to  show  that 
plaintiff's  injury  would  not  have  occurred  no  matter  what 
kind  of  floor  material  she  was  standing  on.  There  is  ab- 
solutely notiiing  but  speculation  and  conjecture  upon  which 
to  base  a  verdict  that  the  difference  between  a  carpet  and 
this  composition  floor  would  have  made  the  difference  be- 
tween no  injury  and  plaintiff's  injury.  If  it  is  common 
knowledge  that  a  carpet  is  surer  footing  than  a  hard-sur- 
faced composition  floor,  (which  is  a  doubtful  conclusion  in 
some  instances  anyway)  it  is  also  common  knowledge  that 
very  few  public  conveyances  have  carpeted  floors. 
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The  plaintiff  has  the  burden  of  proving  negligence  as 
alleged.  Aside  from  the  simple  statement  that  the  floor 
was  a  bare  composition  on  which  her  feet  slipped  when  the 
jerk  was  felt,  there  is  notliing  to  sustain  the  burden  except 
the  jury's  ''common  knowledge"  as  to  the  relative  merits 
of  flooring  materials.  Surely  the  law  has  not  sagged  to 
the  point  where  juries  on  their  own  knowledge  can  declare 
various  portions  of  planned  and  designed  railroad  equip- 
ment to  be  negligently  faulty.  Then  there  would  be  as  many 
standards  of  care  (in  effect)  as  there  were  juries  establish- 
ing them,  and  the  legal  profession  would  become  the  de- 
signers and  planners  of  carrier's  equipment,  with  plain- 
tiff's counsel  trying  to  find  fault  by  hindsight  and  defense 
counsel  trying  to  foresee  and  forestall. 

We  do  not  deny  that  by  proper  pleading  and  proof 
plaintiff  w^ould  be  entitled  to  attack  the  design  of  the  Toura- 
lux  car,  in  omitting  carpet  between  the  seats.  The  plead- 
ing did  not  come  until  the  close  of  plaintiff's  case,  (Tr. 
153),  after  our  objection  earlier,  (Tr.  149).  The  proof 
never  came.  We  think  it  would  require  expert  testimony 
from  a  person  qualified  and  skilled  in  the  various  problems 
of  railroad  train  design  to  furnish  such  proof.  The  matters 
of  cost,  maintenance,  appearance,  cleanliness,  durability, 
safety,  etc.,  obviously  all  have  a  bearing  on  design  and  se- 
lection of  materials.  Doubtless  the  Touralux  may  not  be 
perfect,  but  there  is  nothing  to  show  that  it  is  not  the  equal 
of  any  modern  train  design,  and  to  convict  the  Mihvaukee 
of  negligence  per  se  simply  because  the  carpet  was  only  in 
the  aisle  seems  to  us  wholly  unreasonable. 
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2.     'hirif  may  nnf  rcricir  the  design  and  planning  of  the 

Touralux  car. 

"We  have  not  found  any  case  precisely  in  point,  but 

federal  decisions  under  the  Employer's  Liability  Act  seem 

to  establish  the  principles  which  ought  to  govern. 

B  &  0  Kailroad  v.  Groeger, 
266  U.  S.  521,  09  L.  Ed.  419, 

is  a  case  involving  the  necessity  of  using  a  fusible  plug  in 

the  crowni  sheet  of  a  boiler,  a  question  specifically-  sub- 

mitt-ed  to  the  jury  for  decision.    The  Supreme  Court  held 

this  wrong,  saying: 

*'It  is  not  for  the  courts  to  lay  down  rules  which  will 
operate  to  restrict  the  carriers  in  their  choice  of  mech- 
anical means  by  which  their  locomotives,  boilers,  engine 
tenders,  and  appurtenances  are  to  be  kept  in  proper 
condition.  Xor  are  such  matters  to  be  left  to  the  vary- 
ing and  uncertain  opinions  and  verdicts  of  juries.  The 
interests  of  the  carriers  will  best  be  served  by  ha\4ng 
and  keeping  their  locomotive  boilers  safe ;  and  it.  may 
well  be  left  to  their  officers  and  engineers  to  decide  the 
engineering  questions  involved  in  determining  wheth- 
er to  use  fusible  plugs  or  other  means  to  that  end.  Tut- 
tle  V.  Detroit,  G.  H.  &  H.  Co.  122  U.  S.  194,  30  L.  Ed. 
1116,  7  Sup.  Ct.  Rep.  1166;  Richards  v.  Rough,  53  Mich. 
216,  18  X.  W.  785.  The  presence  or  absence  of  a  fusible 
plug  was  a  matter  properly  to  be  taken  into  considera- 
tion in  connection  with  other  facts  bearing  upon  the 
kind  and  condition  of  the  boiler  in  determining  the 
essential  and  ultimate  question,  i.  e.,  whether  the  boiler 
was  in  the  condition  required  by  the  act.'' 

A  similar  ruling  was  made  with  respect  to  whether  a 

jury  might  decide  that  the  railroad  had  constructed  two 

yard  tracks  too  close  together. 

"The  rule  of  law  which  holds  the  employer  to  ordinary 
care  to  provide  his  employees  a  reasonably  safe  place 
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in  which  to  work  did  not  Impose  upon  defendant  an 
obligation  to  adopt  or  maintain  any  particular  standard 
for  the  spacing  or  construction  of  its  track  and  yards. 
Baltimore  &  O.  R.  Co.  v.  Groeger,  266  U.  S.  521,  529, 
69  L.  ed.  419,  424,  45  Sup.  Ct.  Rep.  169.  Carriers,  like 
other  employers,  have  much  freedom  of  choice  in  pro- 
viding facilities  and  places  for  the  use  of  their  em- 
ployees. Courts  will  not  prescribe  the  space  to  be 
maintained  between  tracks  in  swdtching  yards,  nor 
leave  such  engineering  questions  to  the  uncertain  and 
varying  opinions  of  juries." 

Toledo,  St.  L.  &  W.  R.  Co.  v.  Allen 
276  U.  S.  165,  72  L.  Ed.  513. 

A  similar  ruling  was  made  with  respect  to  whether  a 
jury  might  decide  that  the  railroad  had  improperly  con- 
structed a  drainage  system. 

' '  There  is  no  evidence  that  the  open  drain  was  not  suit- 
able or  appropriate  for  the  purpose  for  which  it  was 
maintained  or  that  there  was  in  use  by  defendant  or 
other  carriers  any  means  for  the  drainage  of  railroad 
yards  which  involve  less  of  danger  to  switchmen  and 
others  employed  therein.  Defendant  was  not  bound  to 
maintain  its  yard  in  the  best  or  safest  condition ;  it  had 
much  freedom  in  the  selection  of  methods  to  drain  its 
yard  and  in  the  choice  of  facilities  and  places  for  the 
use  of  its  employees.  Courts  will  not  prescribe  stand- 
ards in  respect  of  such  matters,  or  leave  engineering 
questions,  such  as  are  involved  in  the  construction  and 
maintenance  of  railroad  yards  and  the  drainage  sys- 
tems therein,  to  the  uncertain  and  varying  judgment  of 
juries. ' ' 

Delaware,  L.  &  W.  E.  Co.  v.  Koske 
279  U.  S.  7,  73  L.  Ed.  578. 

A  similar  ruling  was  made  with  respect  to  whether  a 
jury  might  decide  that  the  railroad  had  negligently  failed 
to  require  the  handle  of  a  certain  valve  to  be  turned  up. 
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** Further,  there  is  a  fatal  infirmity  in  the  new  ground 
of  noti'liuonco  alleged,  Tt  involves  an  engineering  prob- 
lem of  railroading,  and  the  judgment  of  engineers  of 
the  Railroad  Company  may  not  be  reviewed  by  a  jury 
with  a  view  of  finding  actionable  negligence.  The 
change  in  the  rule,  and  the  omission  of  the  requirement 
of  turning  retainer  valve  handles  up,  involving  a  sur- 
vey of  the  grades  and  the  brake  system  employed  by 
the  Railroad  Company.  The  judgment,  of  the  Railroad 
Company's  engineers  in  reaching  the  conclusion  they 
did,  mav  not  be  reviewed  bv  a  jurv.  Louisville  &  N.  R. 
Co.  v.  Da^ds  (CCA.  6)  75  F.  (dj  849,  and  cases  cited 
page  850." 

Hvlton  V.  Southern  Railway  Co. 
87  F.  2d  393  (CCA  6) 

TVe  see  no  essential  distinction,  as  far  as  the  common 
knowledge  of  jurors  is  concerned,  between  the  spacing  of 
the  yard  tracks,  (Allen  case)  or  the  open  drainage  system 
(Koske  case),  and  the  selection  of  flooring  material.  Many 
railroad  operational  factors  enter  the  final  selection  of 
each,  and  the  ruling  should  therefore  be  the  same. 

A  few  passenger-carrier  cases  apply  the  same  prin- 
ciples.    In 

Byron  v.  Public  Service  Transport, 

5  A.  2d  483,  122  X.J.L.  326,  affirmed  10  A.  2d  733, 

125  X.J.L.  91. 

the  passenger  stuck  his  elbow  out  the  window  of  a  street 
car  and  a  passing  truck  injured  it.  He  claimed  the  car  was 
improperly  designed  because  it  had  no  rear  view  mirror 
for  the  motorman  and  no  window  g-uards.  He  was  non- 
suited, the  Court  sajdng  in  part : 

"Moreover,  there  was  no  evidence  tending  to  show  that 
this  trolley  car,  as  respects  the  lack  of  such  a  mirror 
and  window  giiards  on  the  right  hand  side  thereof,  dif- 
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fered  in  character  from  those  in  common  use  under  like 
circumstances.  There  was  nothing  to  show  that  it  w^as 
not  of  standard  construction,  .  .  .  The  onus  was  upon 
Byron  to  establish  by  evidence  that  the  car  construc- 
tion in  the  respects  complained  of  was  not  in  conform- 
ity with  the  common  standard  governing  well-regulated 
common  carriers  employing  like  means  of  transporta- 
tion. There  must  be  proof  of  a  breach  of  the  duty  thus 
owdng  to  the  passenger.  The  carrier  is  not  an  insurer 
of  his  safety." 

'We  quote  the  following  from 

El  Paso  Electric  Co,  v.  Barker 

(Tex.  C.  of  A.)  137  SAY  2d  17,  134  Tex.  496, 

"As  the  jury  has  found  that  the  turning  the  corner  was 
the  cause  of  plaintiff's  fall  to  tlie  floor  of  the  bus,  and 
has  in  effect  found  that  the  bus  was  not  turned  in  a 
negligent  manner,  the  real  question  presented  is  wheth- 
er or  not  plaintiff  made  any  proof  to  sustain  her  allega- 
tion tbat  it  was  negligent  not  to  have  an  arm  upon  the 
seat.  As  w^e  \iew  the  evidence,  there  was  no  proof  to 
show^  that  defendant  owed  plaintiff  the  duty  of  provid- 
ing for  her  a  seat  with  an  arm.  We  are  further  of  the 
opinion  that  the  mere  happening  of  the  accident  is  not 
proof  that  defendant  owed  this  duty. 

Plaintiff  having  alleged  that  there  was  negligence  in 
failing  to  have  an  arm  on  the  seat,  it  was  incumbent  up- 
on her  to  produce  evidence  to  show  prima  facie  that  de- 
fendant owed  the  duty  of  constructing  seats  with  arms. 
There  was  no  proof  whatever  upon  this  point.  The  only 
circumstance  that  existed  tending  to  show  such  duty  is 
the  fact  that  if  there  had  been  an  arm  upon  the  seat 
plaintiff  would  not  have  slipped  off  same.  This  proves 
nothing  as  regards  the  didt/  of  placing  an  arm  upon  the 
seat.  The  case  falls  squarely  within  tlie  rule  stated  by 
Shearman  and  Redfield,  quoted  with  approval  by 
Thompson  on  Negligence,  volume  3,  p.  220.  Speaking 
of  the  character  of  proof  essential  in  such  a  situation, 
it  is  said,  'There  must  be  prima  facie  proof  that  the 
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proximate  cause  of  such  injury  was  a  want  of  some- 
tliiuu:  whicli,  as  a  qcueral  rule,  the  carrier  was  hound 
to  sH})})lii  or  the  presence  of  something-  wliich,  as  a  gen- 
eral rule,  the  carrier  was  bound  to  keep  out  of  the  way/ 
(Knipliasis  partly  by  author.)  Tf  it  sliould  be  conceded 
that  jurors  have  a  right  to  conclude  that  it  was  negli- 
gence not  to  have  an  arm  upon  the  seat,  merely  because 
the  ])resence  of  an  arm  might  have  prevented  a  fall 
from  the  seat,  the  conclusion  would  necessarily  follow 
that  another  jury  might  conclude  that  some  other  in- 
jury would  not  have  occurred  ])ut  for  the  presence  of 
the  arm  upon  the  seat ;  so  that  it  could  be  said  with  the 
same  certainty,  based  upon  the  same  circumstance,  that 
it  was  negligence  to  have  the  arm  upon  the  seat.  We 
have  therefore  concluded  that  there  was  a  lack  of  proof 
showing  that  the  absence  of  an  arm  constituted  'some- 
thing improper  or  unsafe  in  defendant's  appliances  of 
transportation.'  See  Section  2757,  Thompsou  on  Negli- 
gence. ' ' 

A  very  good  case  concerning  the  designing  of  a  rail- 
road car  is 

Paley  v.  Palmer,  28  A.  2d  844,  129  Conn.  392, 

where  it  is  said : 

"His  claim  is  that  as  he  rose  to  leave  his  seat  one  foot 
was  caught  between  a  footrest  attached  to  the  seat  in 
front  of  him  and  some  mechanism  under  that  seat  and 
he  was  thrown  to  the  floor  of  the  car  by  the  lurching  of 
the  train  as  it  was  coming  to  a  stop.  He  charges  the 
defendants  mth  negligence  in  the  way  in  which  the 
footrest  and  mechanism  were  constructed  and  in  the 
lurching  and  jolting  of  the  car.  The  uncontradicted 
evidence  was  that  the  car  was  a  modern  air-cooled 
coach,  that  the  same  type  of  construction  was  used  in 
about  fifty  coaches  delivered  to  the  defendants  by  the 
manufacturer  and  in  coaches  in  use  on  several  other 
large  railroads,  and  that  no  accident  caused  by  the 
mechanism  in  question  had  ever  been  reported  to  the 
defendants'  claim  agent  who  had   supervision  of  all 


claims  arising  in  Connecticut.  These  circumstances 
furnish  strong  evidence  that  there  was  no  negligence 
on  the  part  of  the  defendants  in  using  the  type  of  con- 
struction in  the  coach.  .  .  .  The  only  basis  upon  which 
the  jury  could  have  found  the  defendants  negligent  was 
testimony  as  to  the  circumstances  of  the  plaintiff's  fall 
and  photographs  of  the  footrest  and  adjacent  mechan- 
ism. As  against  the  other  evidence  in  the  case,  this 
would  not  reasonably  justify  a  conclusion  that  the  de- 
fendants were  negligent  in  using  a  coach  constructed 
as  was  the  one  in  question." 

Another  railroad  case  is 

Houston  &  T.  C.  R.  Co.  v.  Werline, 
(Tex.)  84  SW  2d  288, 

involving  a  passenger  burned  by  a  pipe  line  beneath  the 
seat.  The  evidence  showed  no  defect  in  the  equipment,  that 
no  other  passengers  had  been  injured  similarly,  and  failed 
to  show  that  a  different  or  safer  method  was  in  use  by  other 
carriers.  The  Court  held  that  where  the  system  was  of  the 
standard  and  approved  type,  customarily  used,  the  plain- 
tiff must  show  that  the  prevailing  custom  is  negligent. 
A  case  somewhat  analogous  is 

Valentine  v.  Northern  Pacific, 
126  Pac.  99,  70  Wash.  95. 

It  is  a  passenger  case  where  the  injury  arose  from  a 
door  to  the  washroom  shutting  on  the  plaintiff.  Negligence 
was  alleged  in  that  the  door  had  a  strong  spring  which  made 
it  close  too  fast.  As  in  the  present  case,  there  was  no  ex- 
pert evidence,  but  just  general  testimony  that  the  spring 
was  stronger  than  in  other  cars,  and  caused  the  injury.  The 
court  said : 

"A  careful  consideration  of  the  evidence  leads  us  to 
the  conclusion  that  the  case,  so  far  as  dependent  upon 
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the  first  charg-e  of  negligence,  was  properly  taken  from 
tJie  jury.  It  is  matter  of  common  knowledge  that,  when 
a  swiftly  moving  train  passes  over  even  a  well-con- 
strncted  roatlbed,  there  will  be  much  swaying  and 
lurching  of  the  cars  from  side  to  side,  especially  in 
rounding  curves.  Common  prudence  would  dictate  that 
a  door  such  as  the  one  here  in  question  should  be  pro- 
vided with  a  spring  or  some  other  device  having  suf- 
ficient propulsive  force  to  close  and  latch  the  door,  and 
prevent  it,  when  unlatched,  from  swinging  with  every 
lurch  of  the  car.  It  seems  too  plain  for  speculation 
that  any  spring  which  would  meet  that  purpose  would 
cause  the  door  to  close  with  sufficient,  force  to  crush  a 
finger  inserted  between  the  door  strip  and  the  hinge 
side  of  the  door,  as  was  tJie  finger  of  the  appellant. 
The  evidence  shows  that  on  the  doors  of  all  cars  ex- 
amined by  the  appellants  some  such  spring  was  used. 
True,  both  of  the  appellants  testified  that  by  examina- 
tions of  other  cars  at  times  more  or  less  remote  from 
the  time  of  the  accident  they  found  no  spring  so  strong 
as  the  one  on  the  door  here  in  question.  That  was  the 
sum  of  the  evidence  as  to  any  defect  in  the  door  or 
spring.  In  view  of  the  necessity  and  purpose  of  the 
spring,  that  evidence  was  not  sufficient  to  raise  an  in- 
ference of  negligence." 

3.     No  proof  of  proximate  cause  was  made. 

As  we  pointed  out  above,  the  element  of  proximate 
cause  is  absent,  however  the  court  may  feel  about  suffi- 
ciency of  the  basic  proof  of  negligence.  The  record  can  be 
searched  and  searched,  without  finding  a  solitary  shred  of 
proof  on  which  a  jury  could  find  that  were  it  not  for  the 
composition  floor  the  injury  would  not  have  occurred.  True, 
plaintiff  says  her  feet  slipped  on  the  floor,  but  nowhere 
does  she  describe  the  incident  in  enough  detail  to  enable 
anyone  to  say  she  would  not  have  slipped  on  the  carpet  it  is 
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claimed  should  have  been  there.  One  cannot  tell  from  the 
record  whether  the  jerk  produced  the  slip,  or  whether  the 
slip  made  the  jerk  effective.  To  bundle  the  two  together 
into  the  twin  theory  adopted  by  the  court  only  serves  to 
camouflage  the  point  by  making  it  generally  relate  to  both 
without  being  actually  identified  with  either.  To  attempt 
the  actual  identification  is  to  plunge  directly  into  specula- 
tion and  conjecture. 

In  fact,  we  think  the  case  falls  well  within  the  scope  of 

the  Washington  case  of 

Leach  v.  School  District, 

85  Pac.  2d  666,  197  AVash.  384 

There,  the  defendant  operated  a  school  bus  and  was  treated 
as  a  carrier.  A  pupil  passenger  was  so  jostled  by  another 
passenger  that  he  lost  balance  and  started  to  fall,  putting 
his  hands  out  against  a  glass  door  panel.  The  glass  broke 
and  he  was  cut.  It  w^as  alleged  that  the  carrier  was  negli- 
gent in  not  ha\4ng  safety  glass  (like  a  carpet!)  in  its  door, 
but  the  court  held : 

"A  carrier,  however,  is  not  required  to  adopt  and  use 
every  new  and  untried  machine  or  appliance,  or  the 
best  in  use,  but  which  is  not  in  general  use;  *  *  *" 
(Italics  ours)  10  C.  J.  956,  §  1374.  .  .  . 
While  a  carrier  of  passengers  is  obligated  to  adopt  new 
inventions,  and  to  keep  pace  mtli  new  developments  in 
science  within  reasonable  limits,  we  are  not  prepared 
to  say  that  shatter-proof  or  safety  glass  was  so  widely 
in  use  under  the  conditions  involved  here  at  the  time 
appellant's  injuries  were  sustained,  or  that  a  peril  was 
occasioned  by  the  absence  thereof  sufficient  in  char- 
acter to  require  its  presence,  and  that  tJie  failure  to 
equip  the  busses  with  this  new  device  in  and  of  itself 
constituted  negligence.  .  .  . 
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il! conclusion  we  do  not  feel  justified  in  imputing-  negli- 
gence to  respondent  by  reason  of  its  failure  to  have  the 
doors  of  its  busses  equii)ped  with  the  kinds  of  glass 
referred  to  in  the  amended  complaint  for  the  reason 
that  the  situation  which  presented  itself,  resulting  in 
api)ellant.'s  injuries,  is  not  one  which  may  reasonably 
be  anticipated  so  as  to  require  precautionary  measures 
of  that  nature  to  safeguard  against  its  occurrence." 

E.     Can  firo  Icf/al,  inni-negligent  arts  be  cotrhhwcd  uifo  a 

negligent  act? 

It  seems  to  us  that  the  court  put  the  jury  into  an  im- 
possible situation  by  giving  the  conflicting  instructions  we 
have  quoted  and  discussed.  Apart  from  our  basic  conten- 
tion that  there  is  no  evidence  to  support  the  verdict,  we 
further  contend  this  Instruction  No.  30  is  erroneous  for  the 
reasons  stated  in  our  objection  to  it,  (Tr.  329-31). 

We  cannot  reconcile  the  conflict  logically.  If  there  was 
no  evidence  of  a  violent  jerk,  and  no  evidence  of  an  unsafe 
floor,  viewed  separately,  (and  the  court  rightly  so  ruled, 
(Tr.  311),  then  the  defendant  was  innocent  on  both  counts. 
It  had  done  nothing  wrong.  It  breached  no  duty  to  plain- 
tiff as  its  passenger.  It  had  prepared  and  operated  its 
equipment  as  required  by  law.  Its  liability  on  each  count 
was  zero. 

Now,  by  what  legal  mysticism  can  zero  plus  zero  equal 
one?  This  cannot  be  answered  by  fractions,  for  an  act  is 
considered  either  legal  or  illegal,  and  never  half -legal. 

By  instruction  No.  30  the  normal  train  movement  could 
become  abnormal,  and  the  safe  floor  become  unsafe. 
AMiereas  neither  was  a  proximate  cause  of  plaintiff's  in- 
jury, both  could  become  the  proximate  cause.    No  such  legal 
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metamorphosis  is  possible,  and  no  jury  could  be  expected 
intelligently  to  decide  the  parties'  rights  under  such  cir- 
cumstances. Our  objection  that  it  was  confusing,  conflict- 
ing and  incorrect  surely  should  have  been  sustained. 

Of  course,  it  is  idle  to  speculate  as  to  what  the  jury 
actually  thought  about  these  instructions.  They  probably 
concluded  that  (a),  the  court  was  not  intending  to  contra- 
dict himself;  (1)),  since  there  could  not  be  100%  negligence 
as  to  the  jerk  and  could  not  be  100%  negligence  as  to  the 
bare  floor,  then  (c),  maybe  the  court  meant  that  60%  jerk 
and  40%  floor  (or  10%  jerk  and  90%  floor— who  knows?) 
would  be  enough  as  long  as  it  added  up  to  100%  and  in- 
volved at  least  1%  or  more  of  negligence  on  each  count. 
AYhatever  they  concluded,  the  verdict  is  unsound  and  er- 
roneous unless  both  counts  of  alleged  negligence  are  sup- 
ported by  the  evidence.  This  verdict  is  designed  to  stand 
only  on  two  legs  and  appellee  must  support  it  on  this  ap- 
peal by  two  legs. 

This  we  feel  sure  counsel  cannot  do.  We  say  that  be- 
cause frankly  we  cannot  find  any  published  authority  or 
decision  for  or  against  this  percentage  concept  of  negli- 
gence, and  we  have  some  confidence  that  we  researched 
carefully.  We  find  no  reference  to  it  in  the  learned  Re- 
statement of  Torts,  nor  in  the  textbooks  available  to  us. 
We  cannot  find  a  law  review  article  or  comment  on  it, 
though  one  would  think  so  novel  a  doctrine  would  have  had 
some  treatment  by  the  professors  and  students  had  it  ever 
emerged  in  judicial  form. 

The  most  telling  fact  against  considering  a  patchwork 
of  miscellaneous  minor  sins  as  a  substitute  for  an  act  of 
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legal  negligenco  is  lliat  apparently  no  resourceful  plain- 
tiff's attorney  has  ever  attempted  the  argument  before, 
though  the  books  are  full  of  cases  where  one  or  more  100% 
acts  of  negligence  have  been  held  unpi-oved  by  the  evidence. 
Here  we  are  tlealing  witli  only  two  claimed  part-acts, 
but  suppose  there  were  a  dozen?  Frequently  a  dozen  acts 
of  negligence  are  alleged,  and  one  can  well  imagine  the  fan- 
tasy of  confusion  that  would  bo  created  by  an  attempt  to 
put  a  percentage  weight  on  each  act  to  see  if  the  sum  total 
finally  reached  100.  We  cannot  believe  that  so  vulnerable 
and  inviting  a  weakness  in  the  defense  has  been  so  long 
overlooked.  This  doctrine  would  not  just  expose  Achilles' 
heel ;  it  would  denude  him ! 

CONCLUSION 

For  these  reasons  we  contend  the  verdict  and  judg- 
ment are  unsupported  in  fact  and  law,  and  that  judgment 
should  be  ordered  for  the  defendant  in  accordance  with  its 
motion.    This  would  finally  dispose  of  the  litigation. 

Failing  this,  the  defendant  is  certainly  entitled  to  a 
trial  upon  correct  instructions,  for  which  this  judgment 
should  be  reversed. 

Respectfully  submitted, 

J.  C.  GARLINGTON 
H.  C.  PAULY 
Missoula,  Montana 
Attorneys  for  Appellant. 
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STATEMENT  OF  THE  PLEADINGS  AND 
JURISDICTION 

Appellant's  statement  of  the  pleadings  and  juris- 
diction is  accurate,  and  appellee  adopts  it  as  her  own. 

STATEMENT  OF  THE  CASE 

A.     Outline  of  the  issues — 

Appellant's  summary  of  the  development  of  the 
issues  of  this  case  is  for  the  most  part  accurate.  Plain- 
tiff wishes  to  point  out,  however,  that  she  has  always 
maintained  in  her  complaint  that  the  defendant's  train 
was  negligently  put  into  motion  with  a  violent  and 
unusual  jerk.  (Par.  IV  of  plaintiff's  complaint,  and 
Tr.  5).  She  has  also  maintained  in  her  complaint  that 
defendant  was  negligent  in  providing  a  composition 
flooring  which  was  slippery.  (Plaintiff's  complaint. 
Par.  IV,  Tr.  7).  Thus,  even  though  certain  theories 
of  negligence  advanced  by  plaintiff  in  her  original 
complaint  were  eliminated  from  the  consideration  of 
the  jury,  there  has  been  no  such  unusual  shift  in  theory 
as  appellant  asserts. 
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ARGUMENT 

Plaintiff's  Pos ition : 

Plaintiff  has  contended  in  this  case  and  still  con- 
tends that  there  is  sufficient  evidence  to  justify  the 
verdict  of  the  jury  for  the  plaintiff,  either 

( 1 )  Because  of  defendant's  negligence  in  starting 
the  train  with  a  violent,  unusual  and  unnecessary  jerk, 
or 

(2)  Because  of  defendant's  negligence  in  provid- 
ing insecure  footing  between  seats  by  a  hard-surfaced 
composition  floor. 

Plaintiff  believes  the  jury  should  have  been  per- 
mitted to  decide  for  plaintiff  on  the  basis  of  either  one 
of  these  acts  of  negligence,  and  that  the  trial  court 
committed  error  in  withdrawing  the  separate  consid- 
eration of  these  acts  of  negligence  from  the  jury.  The 
result  of  this,  however,  was  to  require  plaintiff  to 
sustain  a  heavier  burden  than  she  should  have  been 
required  to  sustain.  Defendant  was  in  no  way  injured 
by  this,  since  plaintiff  has  been  required  to  and  has 
established  two  separate  acts  of  negligence  as  the  com- 
bined proximate  cause  of  her  injury  when  one  would 
have  been  sufficient. 

Plaintiff  wishes  to  emphasize  that  the  jury  was 
specifically  permitted  to  find  negligence  in  the  unusual 
violent  jerk  and  was  further  permitted  to  find  negli- 
gence in  the  insecure  footing  (Tr.  313-14),  although 
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it  was  not  permitted  to  hold  for  plaintiff  on  the  finding 
of  negligence  in  only  one  of  these  acts  (Tr.  311). 

Was  There  a  Negligent,  Violent  Jerk  of  the  Train? 

Obviously,  under  the  instructions  of  the  court,  the 
jury  in  this  case  found  that  the  train  had  been  started 
with  a  violent,  unusual  and  unnecessary  jerk.  De- 
fendant doubts  the  adequacy  of  plaintiff's  evidence  as 
to  this  violent,  unusual  jerk.  As  a  basis  for  its  dis- 
cussion, defendant  has  set  forth  certain  parts  of  plain- 
tiff's testimony  on  direct  and  cross  examination.  (Brief 
of  appellant,  9-11).  There  is  certain  other  testimony 
which  plaintiff  believes  should  be  before  the  court  in 
any  consideration  of  the  adequacy  of  plaintiff's  evi- 
dence in  this  regard.  The  following  from  the  testi- 
mony of  plaintiff  seems  pertinent: 

"Q.  Did  your  feet  slip  in  any  way,  Mrs.  Harring- 
ton? 

A.  Just  with  the  jerk,  they  went  straight  out 
from  under  me  and  I  went  flat."  (Tr.  45) 

Q.  Mrs.  Harrington,  could  you  say  at  this  time 
whether  or  not  you  had  struck  the  arm  of 
the  seat  or  any  other  objects? 

A.  No,  I  couldn't  say.  The  only  thing  I  know, 
I  couldn't  open  my  mouth  the  next  morning 
with  my  jaw,  so  I  don't  know  whether  it  was 
just  the  jar  or  what  that  did  it."  (Tr.  49) 

Q.  Mrs.  Harrington,  state  whether  or  not  the 
fall  which  you  experienced  in  the  railroad 
car  was  a  severe,  hard  fall,  or  was  it  just 
an  easy  fall? 


A.  Oh,  my,  it  was  a  terrible  fall,  I  thought.  I 
said,  a  am  done  for.'  "  (Tr.  89) 

Further  the  testimony  of  Dr.  P.  E.  Kane  on  cross 
examination  contains  the  following  matter: 

"Q.  Of  course,  the  principal  fear  that  most  people 
have  to  a  fall,  or  elderly  people  falling,  is 
danger  of  breaking  bones? 

A.  Yes. 

Q.  But  any  fall  of  a  person  of  her  age  could 
result  in  the  bruising  of  tissue  in  the  surface 
and  interior,  could  it  not? 

A.  Yes. 

Q.  That  is  actually  what  happened  here,  was  a 
bruising  of  the  tissue  of  the  kidney? 

A.  No,  it  was  a  tearing  of  it  more  than  a  bruis- 
ing, a  rupturing. 

Q.  That  would  not  be  a  surprising  consequence 
of  a  fall? 

A.  It  would  be  to  me,  yes,  because  we  don't  see 
ruptured  kidneys  very  often  from  any  type 
of  injury. 

Q.  In  this  case,  you  believe  it  resulted  from  the 
fall? 

A.  Yes. 

Court:  Then  the  fall  was  more  than  just  an 
ordinary  fall? 

A.  In  my  opinion,  it  would  be.  Judge,  yes.  I 
would  consider  for  a  ruptured  kidney,  it 
would  have  to  have  been  a  severe  fall. 

Q.  Well,  Doctor,  it  might  also  reflect  what  sort 
of  object  she  might  have  struck  in  the  process 
of  falling,  too,  isn't  that  true? 
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A.  I  don't  know  in  Mrs.  Harrington's  case  that 
I  could  answer  that  question.  In  my  mind, 
I  doubt  very  much  if  that  kidney  were  struck. 
It  may  have  been.  I  can't  prove  or  disprove 
that,  only  from  the  history  and,  as  in  all 
accident  cases,  the  patient  was  very  vague. 
All  we  know,  she  hit  with  force  that  hurt  her 
back  considerably.  Whether  she  struck  the 
kidney  proper,  or  whether  it  was  due  to  just 
the  force  of  striking  on  her  back  that  rup- 
tured the  kidney,  I  am  unable  to  state.  I 
would  say  it  would  have  to  be  a  severe  fall 
to  rupture  a  kidney. 

Q.  A  severe  fall,  or  probably  striking  some  ob- 
ject in  the  process  of  falling? 

A.  Or  a  severe  blow  in  that  region. 

Q.  Or  a  combination  of  both? 

A.  Yes.  (Tr.  79-80). 

Defendant  argues  that  mere  adjectives  are  not 
enough  to  impose  liability.  Plaintiff  freely  concedes 
this,  but  plaintiff's  case  is  not  based  upon  adjectives. 
It  is  based  upon  the  physical  facts  which  show  the 
severity  of  the  jerk  and  the  results  of  that  jerk.  Plain- 
tiff asserts  that  there  was  ample  evidence  on  this  sub- 
ject to  justify  submission  to  the  jury  and  obviously 
there  was  ample  to  convince  the  jury. 

It  should  be  emphasized  that  much  of  defendant's 
authority  (such  as  Wade  v.  North  Coast  Transporta- 
tion Co.,  5  P.  (2d)  986,  165  Wash.  418;  Keller  v.  City 
of  Seattle,  94  P.  (2d)  184,  200  Wash.  573)  is  based 
upon  city  street  cars  rather  than  railway  streamliners. 
Of  course,  the  standard  of  care  (the  highest  degree 
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consistent  with  practical  operation)  is  the  same  in 
each  case,  but  the  amount  and  degree  of  jerking  which 
will  be  violent  and  unusual  is  manifestly  veiy  different. 
There  is  a  distinction  between  passenger  trains  and 
freight  trains  in  this  regard  (Wile  v.  Northern  Pacific 
Railway  Co.,  129  Pac.  889,  72  Wash.  82). 

''It  is  a  matter  of  common  knowledge  that  jolts 
and  jerks  are  usual  incidents  in  the  operation  of 
freight  trains  and  therefore  negligence  cannot 
be  inferred  from  the  mere  fact  that  a  passenger's 
injury  resulted  from  a  jar,  caused  by  the  sudden 
stopping  of  such  a  train.  In  other  words,  a  jar, 
or  jerk,  in  a  freight  train,  is  not  of  itself  evidence 
of  negligence." 

2  White,  Personal  Injuries  on  Railroads,  670. 

The  same  would  apply,  probably  in  a  somewhat 
lesser  degree,  to  the  operation  of  a  street  car  as  evi- 
denced by  defendant's  authorities. 

But  what  of  the  Milwaukee  Olympian,  defendant's 
de  luxe  streamliner  so  proudly  presented  in  Appendix 
A  of  appellant's  brief?  Are  jolts  and  jerks  usual  inci- 
dents of  travel  in  such  a  carrier?  Is  a  passenger 
bound  to  anticipate  severe  jerking?  It  seems  unlikely, 
and  defendant's  own  witnesses  emphasize  this  point. 
The  following  occurred  during  the  examination  of  the 
porter,  Jesse  Love: 

''Q.  Just  tell  me  one  trip  you  recall  a  jerk  on. 

A.  Sometimes  it  is  a  little  jerk,  but  it  is  a  veiy 
smooth  train. 

Q.  A  very  smooth  train? 


A.  Yes,  sir. 

Q.  If  there  were  a  severe  jerk,  it  would  be  un- 
usual, wouldn't  it,  Mr.  Love? 

A.  Yes,  sir."  (Tr.  227) 

Also  the  point  was  covered  during  the  examina- 
tion of  the  engineer,  George  Edward  Tierney. 

"Q.  Would  there  be  any  jerking  of  the  train  if 
that  were  to  happen? 

A.  No,  sir. 

Q.  In  other  words,  this  train  is  jerk-proof? 

A.  Yes,  sir,  pretty  near."  (Tr.  266) 

So  if  there  was  a  violent  jerk,  it  was  unusual  and 
unnecessary.  Facts  show  that  there  was  such  a  jerk. 
Plaintiff's  testimony  shows  a  very  severe  fall.  It  shows 
a  jerk  in  starting  the  train  sufficiently  strong  to  throw 
plaintiff  from  a  balanced,  standing  position  into  the 
serious  fall  which  she  has  described.  The  testimony 
of  plaintiff's  attending  physician  shows  that  the  in- 
juries resulting  from  plaintiff's  fall  are  an  indication 
of  its  severity  and  that  to  account  for  those  injuries 
the  fall  would  have  to  be  more  than  ordinary,  would 
have  to  be  severe.  This  would  point  directly  to  the 
unusual  severity  of  the  jerk  under  the  testimony  of 
plaintiff  and  her  physician,  which  testimony  the  jury 
was  entitled  to  believe  and  did  believe.  The  following 
Washington  cases  are  important  in  regard  to  the 
physical  evidence  establishing  the  nature  of  the  jerk: 

Atwood  V.  Washington  Power  Co.    (1914) 
79  Wash.  427,  140  Pac.  343. 
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The  plaintiff,  a  passenger  on  a  street  car,  was 
thrown  backward  by  a  violent  jerk  before  reaching 
her  seat.  The  plaintiff  and  relatives  who  accompanied 
her  on  the  street  car  characterized  the  jerk  as  the  most 
violent  they  had  ever  experienced.  The  verdict  for 
plaintiff  was  upheld  in  Supreme  Court.  The  Court  said : 

"In  Work  v.  Boston  Elev.  R.  Co.,  207  Mass.  447, 
93  N.  E.  693,  cited  by  appellant,  the  court,  after 
observing  that  jerks  while  running,  and  jerks  in 
starting  and  stopping  to  take  on  and  let  off  pas- 
sengers, and  lurches  in  going  around  curves,  are 
among  the  usual  incidents  of  travel  in  electric 
cars  which  passengers  must  anticipate,  and  that 
if  a  passenger  is  injured  by  such  a  jerk,  jolt,  or 
lurch  there  is  no  liability,  said: 

"  'On  the  other  hand,  an  electric  car  can  be  started 
and  stopped,  for  example,  with  a  jerk  so  much 
more  abrupt  and  so  much  greater  than  is  usual 
that  the  motorman  can  be  found  to  be  guilty  of 
negligence  and  the  company  liable.  The  difference 
between  the  two  cases  is  one  of  degree.  The  dif- 
ference being  one  of  degree  and  one  of  degree 
only,  it  is  of  necessity  a  difficult  matter  in  practice 
to  draw  the  line  between  these  two  sets  of  cases  in 
which  opposite  results  are  reached.  No  general 
rule  can  be  laid  dowm.  Each  case  must  be  dealt 
with  as  it  arises  .  .  .  The  plaintiff,  to  make  out 
a  case,  must  go  further  than  merely  to  character- 
ize the  jerk,  jolt  or  lurch  and  must  show  (1)  by 
direct  evidence  of  what  the  motorman  did  that 
he  V\'as  negligent  in  the  way  that  he  stopped  or 
started  the  car  (as  in  Cutts  v.  Boston  Elevated 
Railway,  202  Mass.  450),  or  (2)  by  evidence  of 
what  took  place  as  a  physical  fact  .  .  .' 

"It  will  be  observed  this  differentiation  is  covered 
by  the  testimony  in  the  case  at  bar.  The  testimony 


— 9— 

is  that  the  jerk  was  not  only  unusual,  but  the  most 
unusual  that  witnesses  who  were  accustomed  to 
riding  on  street  cars  had  ever  experienced.  In 
addition  to  this,  the  evidence  discloses  what  took 
place  as  a  physical  fact;  that  is,  it  shows  the 
physical  result  of  the  alleged  negligence." 

Cassels  v.  Seattle  (1938) 

195  Wash.  433,  81  P.  (2d)  275. 

The  plaintiff,  seventy-two  years  of  age  and  of 
impaired  mental  faculties,  was  on  a  street  car  with  a 
companion.  As  she  rose  to  go  to  the  exit  the  car  stopped 
suddenly  with  a  jerk,  throwing  her  to  the  floor  and 
injuring  her.  There  was  a  dispute  as  to  the  severity 
of  the  jerk.  Plaintiff's  companion,  a  younger  woman, 
was  only  slightly  injured  and  was  awarded  no  dam- 
ages. Plaintiff,  however,  was  awarded  substantial 
damages  and  the  defendant  appeals.  The  Supreme 
Court  held  that  where  evidence  as  to  the  nature  of  the 
jerk  is  in  dispute  the  question  is  properly  one  for  the 
jury.   On  page  437  the  Court  said: 

"Appellant  contends  that,  since  the  jury  awarded 
Mrs.  Gay  no  damages,  it  must  have  disbelieved  her 
testimony  as  to  negligent  operation.  This  does  not 
follow,  because  there  was  such  a  disparity  between 
the  ages  of  Mrs.  Gay  and  respondent  that  what 
was  negligence  with  respect  to  one  might  not  con- 
stitute negligence  with  regard  to  the  other.  In 
addition,  the  injuries  suffered  by  respondent  were 
of  a  character  much  different  than  those  which 
Mrs.  Gay  alleged  she  sustained.  The  testimony  is 
conflicting  as  to  whether  all  the  seats  in  the  street 
car  were  filled  with  passengers,  and  quite  a  num- 
ber of  people  were  standing. 
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''The  court  correctly  instructed  the  jury  with  re- 
spect to  contributory  negligence,  and  under  the 
facts  disclosed  by  the  record  that  was  a  question 
for  the  jui*y  to  determine." 

Again  the  court  emphasized: 

"To  support  a  claim  for  damages  occasioned  by 
jerks  and  jolts  on  a  street  car,  there  must  be  evi- 
dence that  the  facts  and  circumstances  surround- 
ing the  injury  show  negligence."  Wile  v.  Northern 
Pacific  Rv.  Co.,  72  Wash.^82,  129  Pac.  889;  Anno- 
tations 29  LRA  (NS)  814. 

"It  is,  however,  actionable  negligence  to  cause  a 
street  car  to  give  a  violent  or  unusual  jerk  causing 
injury  to  passengers."  (Citing  cases) 

Humphreys  v.  Seattle   (1929) 
152  Wash.  339,  277  Pac.  834. 

Plaintiff  brings  action  for  personal  injuries, 
claiming  he  was  thrown  to  the  floor  of  the  street  car 
by  a  sudden  violent  jerk.  The  jury  brought  in  a  verdict 
for  the  defendant  and  the  trial  court  granted  a  new 
trial.  Upon  appeal,  defendant  claims  there  was  in- 
sufficient evidence  to  go  to  the  jury.  Our  Supreme 
Court  said  on  page  341 : 

"The  plaintiff  testified  that  she  was  thrown  vio- 
lently to  the  floor  because  of  the  sudden  jerk  or 
lurching  of  the  street  car  which  she  had  boarded, 
and  that  this  sudden  jerk  or  lurching  took  place 
before  she  had  an  opportunity  to  secure  a  seat. 
She  testified  fully  and  completely,  not  only  as  to 
the  nature  and  extent  of  the  injuries  which  she 
suffered,  but  also  as  to  the  fact  that  this  was  a 
sudden,  unexpected,  violent  and  unusual  jerk  of 
the  car,  and  that  it  was  this  which  threw  her 
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do wn  and  caused  the  injuries.  A  number  of  wit- 
nesses testified  to  the  contrary.  Under  such  a 
state  of  facts,  a  directed  verdict  would  not  have 
been  proper,  nor  would  a  judgment  non  obstante 
veredicto  have  been  permitted  to  stand.  Caughren 
V.  Kahan,  86  Wash.  356,  150  Pac.  445;  Payzant 
V.  Caudill,  89  Wash.  250,  154  Pac.  170." 

It  should  be  remembered  also  that,  negligence 
being  failure  to  use  due  care  under  the  circumstances, 
the  jerk  in  question  must  be  judged  in  relation  to  the 
uncertain  footing  to  be  considered  later  and  in  rela- 
tion to  the  age  and  condition  of  plaintiff.  Rice  v.  Puget 
Sound  Traction  Light  &  Power  Co.,  80  Wash.  47,  141 
Pac.  191. 

Whether  or  not  a  young,  vigorous  person  stand- 
ing on  rugging  could  have  withstood  the  violence  of 
the  jerk  is  of  absolutely  no  concern  to  us  here. 

Defendant  argues  that  plaintiff  fell  to  the  side  rather 
than  backwards  against  the  rear  seat.  This  indicates 
to  defendant  that  the  jerk  of  starting  the  train  could 
not  have  caused  the  fall.  The  complete  answer  to  this 
is  that  it  is  not  shown  that  plaintiff  fell  sideways.  She 
may  well  have  been  propelled  against  the  rear  seat 
and  then  into  the  aisle.  The  following  is  from  plain- 
tiff's testimony  on  cross  examination : 

'^Q.  Do  you  know  whether  you  hit  the  seat  before 
striking  the  floor? 

A.  No,  I  don't."  (Tr.  107) 

Plaintiff's  reference  to  the  jerk  being  like  one  car 
bumped  into  another  or  like  a  coupling  of  cars,  when 
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taken  in  conjunction  with  the  rest  of  plaintiff's  testi- 
mony and  the  effects  of  the  jerk,  in  no  way  justifies  the 
conckision  that  this  was  like  an  ordinary  careful  coup- 
ling of  cars.  The  jerk  produced  by  coupling  cars  can 
be  violent  or  non-violent,  unusual  or  ordinary.  The 
use  of  the  phrase  "like  coupling  of  cars"  in  no  way 
characterizes  the  jerk  as  an  ordinary  one,  and  defend- 
ant can  claim  no  comfort  from  this  characterization. 

Whether  certain  witnesses  who  testified  by  deposi- 
tion told  a  more  accurate  and  believable  stoiy  of  how 
the  fall  occurred,  as  defendant  asserts,  is  of  course  a 
matter  for  the  jury  to  determine,  and  the  verdict  of 
the  juiy  for  plaintiff  is  an  ample  demonstration  of 
which  witnesses  were  considered  more  credible  by  the 
jury.  There  was  sufficient  evidence  of  the  nature  and 
violence  of  the  jerk  to  carry  the  matter  to  the  jury,  and 
sufficient  to  convince  the  jury. 

Was  There  Negligence  in  Providing  a  Composition 
Flooring  Between  the  Seats  Rather  than  Carpeting? 

It  should  be  emphasized  at  the  beginning  that 
plaintiff  offered  testimony  of  Norman  Hamill,  a  quali- 
fied architect,  as  to  the  footing  given  by  the  various 
floors  installed  on  the  train  (Tr.  148).  Plaintiff's  wit- 
ness was  not  permitted  to  give  this  testimony,  the  court 
holding  (Tr.  152)  that  the  question  was  within  the 
province  of  the  jury  to  determine.  The  jury  obviously 
found  that  the  composition  flooring  was  not  as  safe  as 
rug  flooring  and  that  there  was  negligence  in  failing 
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to  provide  such  safer  floor  covering.  It  should  be  re- 
membered that  the  defendant  railroad  was  under  a 
duty  to  foresee  that  persons  of  the  age  and  physical 
condition  of  the  plaintiff  would  be  using  the  flooring. 
It  should  further  be  remembered  that  defendant's  neg- 
ligence should  be  judged  in  view  of  the  violent  jerking 
to  which  plaintiff  has  testified  she  was  subjected. 

We  submit  that  consideration  of  cost,  mainte- 
nance, appearance,  cleanliness  and  durability,  which 
obviously  were  so  important  to  defendant  ( appellant's 
brief  21)  should  never  be  permitted  to  override  consid- 
eration of  safety.  Defendant  owed  plaintiff  the  highest 
degree  of  care  consistent  with  practical  operation  of  its 
railroad.  Surely  it  would  not  be  inconsistent  with  prac- 
tical operation  to  have  provided  as  safe  footing  between 
the  seats  as  defendant  provided  in  the  aisles  (and, 
indeed,  between  the  seats  of  the  de  luxe  cars).  Safety 
is  not  a  matter  of  price  or  class  of  ticket. 

"The  mere  fact  that  the  precautions  necessary 
to  avoid  injury  to  others  are  so  expensive  as  to 
consume  all  the  profits  of  the  business,  is  not 
enough  to  show  that  such  precautions  are  unrea- 
sonable." Shearman  &  Redfield  on  Negligence, 
p.  14. 

"The  mere  cost  of  giving  to  another  that  protec- 
tion to  which  the  law  says  he  is  entitled  should 
never  be  accepted  as  an  excuse  for  failure  to  pro- 
vide it."  Salt  River  Valley  W.  U.  Assn.  v.  Comp- 
ton,  39  Ariz.  491;  8  P.  (2d)  249;  40  Ariz.  282; 
11  P.  (2d)   839. 
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The  defendant,  while  admitting  it  has  no  cases 
directly  in  point,  claims  that  the  jury  cannot  decide 
whether  defendant  was  negligent  in  providing  a  com- 
position flooring  rather  than  a  rug  between  the  seats. 
To  justify  this  conclusion,  defendant  cites  a  series  of 
cases  which  do  not  support  the  conclusion  which  de- 
fendant seeks  to  draw  from  them.  Defendant's  cases 
(appellant's  brief  22-27)  involve  such  complicated  en- 
gineering installations  as  a  fusible  plug  in  the  crown 
sheet  of  a  boiler,  or  the  spacing  of  yard  tracks,  or  the 
installation  of  a  drainage  system,  or  the  location  and 
position  of  a  certain  valve.  Certainly  these  are  tech- 
nical, scientific  matters.  Certainly  many  technical  con- 
siderations might  enter  into  the  determination  of  the 
placement  of  a  fusible  plug  in  the  crown  sheet  of  a 
boiler  which  would  be  beyond  the  knowledge  or  ex- 
perience of  the  average  juror.  However,  there  is  noth- 
ing in  the  question  of  placement  of  a  rug  or  composition 
flooring  and  in  the  relative  security  of  the  two  floorings 
which  is  beyond  the  experience  of  the  same  average 
juror.  Plaintiff  is  convinced  that  a  careful  reading  of 
the  cases  will  show  in  each  case  an  engineering  ques- 
tion involved  in  the  installation  being  questioned,  a 
decision  as  to  which  would  be  beyond  the  average  juror. 
Even  in  the  case  of  a  pipeline,  a  footrest,  and  a  spring 
on  a  washroom  door,  it  seems  obvious  that  there  are 
detailed  engineering  questions  involved.  But  to  argue 
from  these  cases  that  the  judgment  of  the  railroad  as 
to  the  make-up  of  its  cars  is  in  every  case  unassailable 
is  to  seek  a  conclusion  which  does  not  follow. 
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As  an  extreme  example,  if  a  railroad  built  a  group 
of  cars  with  a  hole  in  each  aisle,  covered  by  material 
insufficient  to  support  a  person's  weight,  and  a  passen- 
ger was  injured  thereby,  it  would  seem  obvious  that 
the  fact  that  the  railroad  car  was  intentionally  so  con- 
structed by  the  railroad  would  not  excuse  that  rail- 
road from  liability.  So  in  the  present  case  the  negli- 
gence or  non-negligence  of  defendant  rests  upon  facts 
within  the  knowledge  of  the  jury,  and  the  jury  does 
not  have  to  set  itself  up  as  an  engineering  expert  in 
order  to  determine  that  negligence.  Plaintiff  offers 
one  case  which  she  believes  is  very  closely  in  point. 
It  is  Harris  et  al  v.  Smith  et  al,  112  P.  (2d)  907.  This 
is  a  California  case  in  which  a  prospective  tenant 
stepped  from  a  heavily  carpeted  lobby  floor  into  an 
elevator.  The  elevator  floor  was  linoleum,  waxed  and 
polished.  The  prospective  tenant  slipped,  fell  and  was 
injured.  A  judgment  for  plaintiff  for  damages  was 
affirmed  on  appeal.  The  court  held  that  the  evidence 
supported  a  finding  that  the  linoleum  was  waxed  and 
polished,  that  no  rubber  or  leather  mat  or  carpet  was 
superimposed  to  prevent  passengers  from  slipping  and 
falling,  and  that  the  use  of  them  would  have  afforded 
greater  safety  to  passengers. 

The  owner  of  the  elevator  was  held  negligent 
under  a  California  statute  requiring  the  exercise  of 
"utmost  care." 

In  this  case  the  trier  of  fact  was  permitted  to  find 
negligence  in  the  furnishing  of  a  polished  linoleum 
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floor  rather  than  another  covering  which  would  have 
afforded  greater  safety.  Similarly,  the  juiy  in  the 
present  case  was  permitted  to  find  negligence  in  a 
composition  flooring  rather  than  a  rugging  which 
would  have  afforded  greater  safety. 

Proximate  Cause 

The  jury,  believing  plaintiff's  testimony,  could  hold 
that  this  accident  happened  as  the  result  of  an  unusual 
jerk  and  of  the  failure  to  provide  proper  floor  cover- 
ing. It  is  idle  to  speculate  as  to  whether  plaintiff  would 
still  have  been  injured  if  she  had  been  standing  on 
carpeting.  Both  acts  of  negligence  were  those  of  de- 
fendant and  its  agents.  The  two  acts  in  conjunction 
produced  the  injury,  and  speculation  as  to  the  degree 
of  responsibility  of  each  individual  act  of  negligence 
is  idle  and  unnecessary.  As  stated  in  Bradley  v.  Seat- 
tle, 160  Wash.  100;  294  Pac.  554: 

"When  an  injury  occurs  to  a  passenger  for  hire 
through  some  conveyance  or  apparatus  of  the  car- 
rier, in  the  absence  of  other  showing,  it  must  be 
assumed  to  have  been  due  to  the  negligence  of  the 
employees  of  the  carrier  which  is  imputable  to  the 
employer." 

The  present  situation  is  distinguishable  from 
Leach  v.  School  District  197  Wash.  384;  85  P.  (2d) 
666,  in  that  there  the  two  acts  of  negligence  were  on  the 
part  of  two  different  individuals.  Here  the  failure  to 
provide  adequate  flooring  must  be  considered  in  con- 
junction with  the  unusually  violent  jerk,  and  the  jerk 
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must  be  considered  in  conjunction  with  the  failure  to 
provide  adequate  safe  flooring. 

Concun^ent  Causes — Two  or  More  Acts  of  Defendant 
Causing  Injury 

Appellant  claims  error  in  the  giving  of  Instruction 
No.  30  by  the  trial  court,  which  instruction  reads  as 
follows : 

"You  are  further  instructed  that  if  you  find  from 
a  preponderance  of  the  evidence  in  this  case,  first, 
that  the  defendant's  employees  negligently  and 
carelessly  started  defendant's  train  with  a  violent, 
unusual  and  unnecessary  jerk  after  a  scheduled 
stop,  and  second,  that  the  defendant  negligently 
provided  insecure  footing  between  seats  by  a  hard- 
surfaced  composition  floor  on  which  the  plaintiff, 
traveling  as  a  passenger  in  Section  12,  Car  A-16, 
Touralux,  w^as  standing  at  the  time  the  train  was 
so  started,  and  that  as  a  natural  and  probable 
consequence  of  such  concurring  and  negligent  acts, 
the  plaintiff  received  the  injuries  of  which  she 
complains,  then  you  must  find  a  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant."  (Tr. 
313-314). 

In  support  of  its  assignment  of  error  in  this  re- 
gard, appellant  has  adopted  a  ringing  battle  cry  of 
"Zero  plus  zero  equals  one";  and  repeats  this  cry 
throughout  his  brief.  This  slogan  may  vividly  portray 
appellant's  contentions,  but,  unfortunately,  its  math- 
ematics are  faulty.  A  more  proper  phrase  would  be 
"one-half  plus  one-half  can  and  does  equal  one."  This 
is  clearly  so  because  the  two  claimed  acts  of  negligence, 
as  committed  by  appellant  railroad,  each  make  up  a 
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portion  of  appellee's  case  and  added  together  equal 
the  entire  proximate  cause.  Neither  of  such  negligent 
acts,  as  set  forth  in  this  instruction,  namely,  the  jerk 
of  the  train  or  the  slippery  asphalt  tile  floor,  would 
have  to  constitute  the  entire  proximate  cause  of  the 
injury  in  itself.  The  proper  rule  is  set  forth  as  follows : 

"Where  either  one  of  two  defects  alone  would 
not  have  caused  injury,  the  two  defects  together 
constitute  the  proximate  cause,  although  each 
contributed  in  an  unequal  degree."  45  C.  J.,  page 
907,  Sec.  480. 

Therefore,  despite  appellant's  contention  that  ap- 
pellee's counsel  have  unearthed  a  new  and  novel  doc- 
trine of  law,  unknown  for  centuries,  and  despite  appel- 
lant's contention  that  the  trial  judge  incorrectly  adopt- 
ed such  new  and  novel  theory  of  law,  the  true  fact 
appears  to  be  that  appellant  did  not  make  sufficient 
research  into  the  known  law,  as  there  are  cases  clearly 
adopting  and  setting  forth  the  previous  rule  as  con- 
tained in  45  C.  J.  at  page  907,  Section  480. 

Some  of  the  cases  which  clearly  follow  this  rule  and 
which  would  be  sufficient  basis  to  authorize  the  court's 
instruction  No.  30  to  the  jury  in  the  present  case  are 
as  follows : 

McGregor  v.  Reid,  etc.,  Co., 
178  111.  464,  53  N.  E.  323 

holding  that  thus  the  proximate  cause  of  an  accident 
from  the  falling  of  an  elevator  where  the  cable  pulled 
out  and  the  "dogs"  failed  to  work,  neither  of  which 
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alone  would  have  caused  the  fall,  is  not  the  pulling  out 
of  the  cable  alone,  but  that  and  the  condition  of  the 
"dogs."  The  court  stated: 

"The  two  causes  operated  together  and  neither 
alone  would  have  caused  the  elevator  to  fall,  and 
if  the  pulling  out  of  the  cables  was  attributed  to 
an  accident  or  to  the  negligence  of  a  third  person, 
and  still  the  elevator  would  not  have  fallen  with- 
out the  negligence  of  appellee,  appellee  would  be 
liable,  for  both  causes  operating  proximately,  at 
the  same  time,  caused  the  injury.  16  Am.  &  Eng. 
Enc.  Law  44." 

The  Court  in  said  case  went  on  to  say  that  it  was 
for  the  jury,  and  not  for  the  Court,  to  decide  whether 
there  was  a  defective  condition  and  whether  it  was 
known  to  the  owner  of  the  conveyance. 

Etheridge  v.  Norfolk  Southern  Railway  Co. 
(Virginia)  129  S.  E.  680 

wherein  the  Court  stated: 

"As  a  matter  of  primary  definition  it  would  prob- 
ably not  occur  to  the  wayfaring  man  that  an  acci- 
dent could  be  the  result  of  more  than  one  prox- 
imate cause  and  it  is  reasonably  clear  that  he 
would  believe  that  such  an  expression  was  in- 
tended to  designate  that  cause  which  in  a  major 
degree  brought  about  the  result  under  considera- 
tion. This,  however,  is  not  necessarily  true.  A 
cause  without  which  something  would  not  have 
happened  is  a  proximate  cause,  but  it  is  not  neces- 
sary that  such  cause  be  the  major  cause.  It  is 
also  true  that  there  may  be  more  than  one  prox- 
imate cause.  Heat,  moisture  and  springtime  may 
stir  a  dormant  bud;  each  would  be  a  proximate 
cause  and  this  would  not  be  changed,  even  though 
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it  should  appear  that  they  contributed  to  that 
result  in  an  unequal  degree." 

Similarly,  it  is  respectfully  submitted,  the  jerk  of 
the  appellant's  supposedly  "smooth-running"  stream- 
liner and  the  slippery  footing  afforded  appellee  by  the 
car's  asphalt  tile  floor  (economic  though  it  might  be 
to  install  and  to  clean)  could  both  properly  be  prox- 
imate causes  when  considered  together. 

In  City  of  Louisville  v.  Hart's  adm'r  (Kentucky) 
136  S.  W.  212,  on  pages  215  and  216,  the  Court  clearly 
sets  out  the  rule  where  two  acts  occur  to  cause  the 
damage,  which  neither  alone,  by  itself,  could  cause : 

"Two  agencies  acting  entirely  independent  of  the 
other  as  in  this  case  may  jointly  and  concurrently 
be  the  proximate  cause  of  an  injury,  when  it 
would  not  have  happened  except  for  the  concur- 
rence at  approximately  the  same  time  and  place 
of  the  two  negligent  acts" ; 

citing  Cooley  on  Torts,  p.  78,  and  Shearman  and  Red- 
field  on  Negligence,  Section  39,  also  Section  346. 

Also  in  the  case  of 

Palyo  V.  Northern  Pacific  Railway  Co., 
144  Minn.  398,  175  N.  W.  687 

the  same  rule  was  adopted.  In  that  case  plaintiff,  a 
passenger  on  one  of  defendant's  trains,  was  injured  on 
March  21,  1921,  while  alighting  from  the  train.  Ac- 
companied by  Mr.  and  Mrs.  Thurston  and  their  chil- 
dren, plaintiff  boarded  the  train  at  Baudette  to  go  to 
Graceton  in  Minnesota.    On  arrival  at  Graceton  Mr. 
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Thurston  got  off  first.  As  Mrs.  Thurston,  followed  by 
plaintiff,  was  getting  off,  the  train  began  to  move. 
Mrs.  Thurston  got  off  but  plaintiff  fell  or  was  thrown 
from  the  steps  of  the  day  coach  and  was  injured.  Plain- 
tiff testified  the  brakeman  seized  her  arm,  said  ''come 
on,"  and  pulled  her  from  the  steps,  and  she  is  corrob- 
orated by  Mrs.  Thurston  and  one  of  the  children.  She 
is  contradicted  by  the  brakeman  and  by  defendant's 
assistant  superintendent,  who  was  an  eye  witness.  Ver- 
dict for  plaintiff,  and  defendant's  appeal  from  an 
order  denying  their  alternative  motion  for  judgment 
or  a  new  trial.  Held :  Judgment  for  plaintiff  affirmed. 
The  Court  there  stated: 

"The  attention  of  the  jury  was  called  to  Section 
4399  G.  S.  1913,  and  they  were  instructed  that 
defendants  were  negligent  in  starting  the  train 
before  plaintiff  got  off,  but  that  such  negligence 
was  not  to  be  considered  unless  it  was  the  prox- 
imate cause  of  her  injuries.  Defendants  insist  it 
could  not  be  a  proximate  cause,  in  view  of  plain- 
tiff's testimony  that  she  did  not  intend  to  get  off 
until  the  train  stopped  and  would  have  stayed 
where  she  was  if  the  brakeman  had  not  pulled  her 
off.  We  are  of  a  contrary  opinion.  //  plaintiff's 
testimony  is  true,  two  acts  combined  to  produce 
the  injury:  The  setting  of  the  train  to  motion 
before  she  got  off,  and  the  brakeman's  act  in  get- 
ting her  off  after  the  train  was  in  motion.  De- 
fendants were  responsible  for  both  acts.  In  com- 
bination, they  caused  plaintiff  to  fall  upon  the 
station  platform.  Each  was  a  proximate  cause 
of  her  injury.  Palyo  v.  N.  P.  Ry.  Co.,  144  Minn. 
398;  175  N.  W.  687."  (Italics  ours.) 
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Also  two  or  more  concurring  acts  of  negligence 
combine  to  cause  an  injury  in  the  following  cases: 

Lake  v.  Emigh  (Mont,  March  1948) 
190  P. (2d)  550. 

Action  by  Tyyne  Lake  against  John  Emigh,  as  admin- 
istrator of  the  estate  of  Eli  Virta  to  recover  for  in- 
juries sustained  by  plaintiff  while  a  tenant  in  de- 
fendant's building.  Judgment  for  plaintiff  and  de- 
fendant appeals. 

Virta  was  the  owner  of  three  houses  on  the  cor- 
ners of  Lee  Avenue  and  Broadway  in  Butte.  In  the 
rear  of  the  houses  were  three  clotheslines.  The  line 
involved  in  the  case  was  a  rope  running  over  pulleys 
from  the  house  to  a  telephone  pole  in  the  rear.  It  was 
necessary  to  ascend  a  ladder  six  or  seven  feet  high, 
the  top  of  the  ladder  was  nailed  to  the  house,  and  there 
was  a  board  eight  inches  wide  and  twenty  inches  long 
upon  which  the  person  using  the  line  to  hang  clothes 
had  to  stand.  On  November  25,  1935,  while  plaintiff 
was  hanging  clothes  from  said  ladder,  the  clothesline 
broke  and  she  fell  a  distance  of  six  or  seven  feet  to  the 
ground  and  suffered  the  injuries  complained  of.  Two 
grounds  of  negligence  w^ere  alleged: 

(1)  That  defendant  and  his  agents  allowed  the 
clotheslines  to  become  weak  and  rotten  and  not  in  a 
reasonably  safe  condition  for  the  use  for  which  they 
were  intended. 

(2)  That  defendant  allowed  the  ladder  to  become 
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loose  from  its  fastenings  and  become  unsteady  and 
not  in  a  reasonably  safe  condition  for  use.  Defendant 
pleaded  contributory  negligence  of  plaintiff  as  the  sole 
cause  of  her  injuries.   Held: 

"We  will  now  consider  the  contentions  advanced 
by  defendant."  ".  .  .  Second,  that  the  breaking  of 
the  clothesline  was  not  the  proximate  cause  of  the 
plaintiff's  injuries  because  of  intervening  causes, 
including  the  narrow  platform,  lack  of  any  hand- 
hold, and  the  shaking  of  the  ladder,  all  of  which 
it  is  claimed  broke  the  sequence  of  events  and 
were  new  and  independent  causes  of  plaintiff's 
injuries.  If  the  lack  of  a  handhold,  the  narrow- 
ness of  the  platform  and  the  shaky  condition  of 
the  ladder  were  contributing  causes  to  plaintiff's 
injuries,  it  is  sufficient  to  say  that  defendant  was 
responsible  for  all  of  said  causes  and  it  is  imma- 
terial which  of  them  was  the  proximate  cause  of 
plaintiff's  injuries.  45  C.  J.  Sec.  487,  page  924, 
states  the  law  as  follows:  Where  several  causes 
producing  an  injury  are  concurrent  and  each  is  an 
efficient  cause  without  which  the  injury  would  not 
have  happened,  the  injury  may  be  attributed  to 
all  or  any  of  the  causes,  and  recovery  may  be  had 
against  either  or  all  of  the  responsible  persons, 
although  one  of  them  was  more  culpable,  and  the 
duty  owed  by  them  to  the  injured  party  was  not 
the  same.  Where  the  injury  results  from  two  or 
more  causes  for  all  of  which  defendant  is  liable, 
it  is  immaterial  which  was  the  proximate  cause.'  " 
(Citing  authorities  in  the  accompanying  case 
notes. ) 


See  also 


Oklahoma  Gas  &  Electric  Co.  v.  Butler 
(Okla.  1942);  124  P. (2d)  397 
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in  which  the  Oklahoma  Court  announces  the  same  rule 
in  effect: 

"We  deem  it  unnecessaiy  to  deal  further  with  the 
matters  raised  by  defendant's  contention,  in  view 
of  the  announced  principle  that  where  several 
causes  produce  an  injury,  and  each  is  an  efficient 
cause  without  which  the  injury  would  not  have 
occurred,  then  the  injury  may  be  attributed  to 
any  or  all  of  such  causes." 

The  Oklahoma  Court  in 

M.  &  D.  Motor  Freight  Lines  v.  Kelley 
(Okla.  1949)  202  P. (2d)  215 

stated  as  follows: 

"Where  although  concert  is  lacking,  the  separate 
and  independent  acts  or  negligence  of  several 
combine  to  produce  directly  a  single  injury,  each 
is  responsible  for  the  entire  result,  even  though 
his  act  or  neglect  alone  might  not  have  caused  it." 

Hild  V.  St.  Louis  Car  Co. 
(Mo.  1924)  259  S.  W.  838 

Plaintiff  worked  for  defendant's  mill  several  days 
and  was  then  transferred  to  the  blacksmith  shop  as  a 
blacksmith's  helper.  Plaintiff  was  instructed  by  the 
blacksmith  how  to  operate  a  bending  machine.  Sparks 
from  a  nearby  molding  hammer  flew  over  by  the  bend- 
ing machine  plaintiff  was  working  on,  and  on  this 
particular  occasion  said  sparks  hit  him  in  the  face  and 
neck  and  he  dodged ;  in  so  dodging  he  hit  the  operating 
lever  for  the  bending  machine  with  his  left  hand,  open- 
ing it  a  little,  which  allowed  compressed  air  to  enter 
the  chamber  slowly ;  when  plaintiff  reached  for  a  piece 
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of  metal  to  remove  from  the  machine  the  chamber 
filled  with  air  and  the  piston  came  forward  and  the 
dies  closed  before  he  could  get  his  fingers  out.  Verdict 
for  plaintiff,  the  defendant  appeals.  Defendant  pleads 
contributory  negligence  on  plaintiff's  part.  Held :  Judg- 
ment for  plaintiff  affirmed. 

"It  is  not  the  law  that  plaintiff  may  not  go  to  the 
jury  upon  one  negligent  act  of  defendant  shown 
to  have  proximately  contributed  to  plaintiff's  in- 
jury merely  because  some  other  negligent  act  of 
defendant  also  contributed  to  the  injury  and  the 
plaintiff  would  not  have  been  injured  without  the 
concurrence  of  such  other  act.  We  cannot  sub- 
scribe to  the  doctrine  that  plaintiff  is  not  entitled 
to  recover  for  one  negligent  act  of  defendant  prox- 
imately contributing  to  plaintiff's  injury  because 
the  injury  would  not  have  resulted  without  the 
concurrence  of  another  negligent  act  of  the  de- 
fendant. The  injured  party  may  recover  for  any 
negligent  act  directly  contributing  to  his  injury, 
regardless  of  what  other  negligent  act  may  con- 
tribute, concur,  or  co-operate  to  produce  the  in- 
jury." 

See  also: 

Carr  v.  St.  Louis  Auto  Supply  Co., 
Mo.  239  S.  W.  827,  at  p.  829; 

Spaulding  v.  Metropolitan  Street  Railway  Co. 
(Mo.)  107  S.  W.  1049; 

Meeker  v.  Union  Electric  Light  &  Power  Co. 
(Mo.)  216  S.  W.  923; 

and  other  cases  cited  on  page  841  of 

Hild  V.  St.  Louis  Car  Co., 
259  S.  W.  838. 
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Cole  et  al  v.  Gerrick  et  al 

(Wash.  Feb.  1911),  113  Pac.  565: 

Action  to  recover  damages  for  defendant's  alleged 
negligence  which  caused  the  death  of  George  Cole,  hus- 
band and  father  of  plaintiffs.  The  intestate  was  em- 
ployed as  a  structural  iron  worker  for  defendant  on  a 
new  building  being  constructed  in  Tacoma.  The  intes- 
tate was  engaged  with  another  iron  worker  and  the 
foreman  in  attempting  to  place  in  permanent  position 
an  iron  channel  beam,  weight  three  hundred  (300) 
pounds,  which  was  twelve  feet  long,  on  the  thirteenth 
floor.  The  foreman  passed  on  a  signal  to  have  the  beam 
lowered,  but  the  signal  was  misinterpreted  or  not 
properly  obeyed  by  the  operators  of  the  crane  and  so, 
instead  of  lowering  the  beam  it  was  swung  toward  the 
inside  of  the  building.  Cole  was  holding  onto  the  beam 
to  steady  it  into  position  and  by  this  unexpected  move- 
ment he  was  pulled  toward  the  interior  before  he  could 
leave  go  and  in  attempting  to  regain  his  balance  he 
fell  outside  of  the  wall  and  down  to  the  sixth  floor  and 
met  his  death.  The  wall  Cole  stood  on  had  been  built 
just  the  day  before  and  had  not  yet  set,  so  the  bricks 
were  easily  displaced,  and  in  attempting  to  regain  his 
balance  Cole  loosened  a  couple  of  bricks,  rendering  his 
footing  less  secure.  The  negligence  plaintiffs  rely  on 
was  the  wrong  signal  being  given  and  also  defendants 
attempting  to  place  the  beam  in  position  before  the 
w^all  had  set  enough  to  make  it  a  safe  place  to  work. 
Defendants  assert  as  a  defense  contributory  negligence 
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of  Cole  in  going  on  the  wall  while  it  was  in  an  unsafe 
condition.  Judgment  for  plaintiff.  Held:  Judgment 
for  plaintiff  affirmed.   The  Court  said: 

"It  is  contended  that  the  appellants  were  not  re- 
sponsible for  the  condition  of  the  wall,  since  the 
building  of  it  was  no  part  of  their  contract.  We 
think  there  was  good  ground  for  contending  that 
appellants'  foreman  knew  of  the  unsafe  condition 
of  the  wall,  and  also  knew  that  in  placing  this 
channel  the  iron  workers  would  probably  walk 
upon  the  wall  as  Cole  did,  and  also  that  Cole  was 
not  warned  of  the  condition  of  the  wall.  However, 
even  if  appellant  was  not  responsible  for  the  con- 
dition of  the  wall  as  a  concurring  cause  of  Cole's 
fall,  that  fact  would  not  relieve  appellant,  if  the 
jury  believed  the  fall  of  Cole  would  not  have  oc- 
curred but  for  the  error  in  communicating  or 
obeying  the  signals,  thereby  causing  the  wrong 
and  unexpected  movement  of  the  channel.  And 
we  have  seen  this  question  was  for  the  jury.  This 
contention  is  well  answered  by  the  mere  statement 
of  the  elementary  rule  found  in  2  Labatt,  Master 
&  Servant,  at  Sec.  813,  as  follows:  'Where  several 
causes  concur  to  produce  certain  results,  any  of 
them  may  be  termed  "proximate,"  provided  it 
appears  to  have  been  an  efficient  cause.  The  gen- 
eral rule  applicable  to  all  cases  illustrating  this 
situation,  except  those  in  which  the  contributory 
negligence  of  the  servant  himself  is  involved,  is 
that,  in  order  to  establish  the  right  of  action,  it  is 
merely  necessary  to  show  that  one  of  the  cooperat- 
ing causes  of  the  injury  was  a  culpable  act  or 
omission  for  which  the  master  was  responsible. 
This  rule  holds  good  whether  the  other  causes 
were  also  defaults  for  which  he  was  responsible, 
or  were  due  to  some  event  or  some  conditions  for 
which  he  was  not  required  to  answer.'  To  the 
same  effect  is  Black's  Law  and  Practice  in  Acci- 
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dent  Cases,  Sec.  21.  The  liability  of  the  api^el- 
lants  growing  out  of  the  wrong  communication 
of  or  erroneous  acting  upon  signals  under  such 
conditions  as  this  evidence  tends  to  prove  w^e  think 
has  been  fully  established  by  former  decisions  of 
this  court." 

Westerland  v.  Pothschild, 

53  Wash.  626;  102  Pac.  765. 

In  a  recent  case  (1940)  the  Supreme  Court  of 
the  State  of  Washington  passed  upon  a  case  somewhat 
similar  to  the  instant  one  in 

Eckerson  v.  Ford's  Prairie  School  District 
No.  11,  3  Wn.(2d)  475. 

In  that  case  a  little  girl  was  hurt  in  a  schoolyard 
accident  when  she  stumbled  on  the  apron  of  a  top  step, 
which  apron  protruded  above  the  school  grounds  a  veiy 
slight  distance.  After  so  stumbling,  the  little  girl  con- 
tinued off-balance  down  the  steps  until  she  suddenly 
collided  with  a  glass,  unscreened  door  in  close  prox- 
imity to  the  foot  of  the  stairway,  which  door  was  sud- 
denly slammed  shut  by  a  schoolmate.   The  Court  said: 

'There  can  be  little  doubt  that  the  elevated  con- 
dition of  the  top  step,  or  apron,  was  an  actual 
cause,  or  cause  in  fact,  of  respondent's  stumbling 
and,  further,  that  but  for  the  position  of  the  un- 
screened, glass-paneled  door  in  close  proximity  to 
the  foot  of  the  stairway,  the  accident  would  not 
have  resulted  in  the  way  that  it  did. 

'Trom  the  evidence  in  the  case,  the  jury  could 
logically  find  that  these  factors,  taken  in  connec- 
tion with  the  fact  that  the  children  were  pennitted 
to  play  on  the  stairway,  constituted  negligence  on 
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the  part  of  appellant,  and  that  there  was  a  neces- 
sary causal  connection  between  such  negligence 
and  the  injuries  sustained  by  respondent. 

"Appellant  insists,  however,  that  even  if  it  be 
held  that  there  was  primary  negligence  on  its 
part,  the  chain  of  causation  was  broken  by  a  new, 
independent  and  intervening  act  of  negligence 
committed  by  the  boy  who  suddenly  slammed  the 
door  shut,  and  that  his  act  was  unforeseeable,  and, 
accordingly,  eliminated  from  appellant's  negli- 
gence its  proximate  causality  and  became,  instead, 
the  superseding  cause.  This  contention  may  be 
disposed  of  on  either  one  of  two  grounds. 

"In  the  first  place,  it  was  within  the  province 
of  the  jury  to  determine  whether  the  act  of  the 
boy  was  a  superseding  cause,  or  simply  a  concur- 
ring one.  The  jury  may  well  have  found,  under 
the  evidence,  as  it  apparently  did,  that  the  injury 
was  traceable  to  the  negligent  condition  of  the  top 
step,  and  that  such  condition  was  the  proximate 
cause  without  which  the  injury  would  not  have 
occurred ;  further,  that  while  the  negligent  act  of 
the  boy  was  also  a  proximate  cause,  it  merely 
combined  or  concurred  with  the  continued  effect 
of  appellant's  negligence  to  produce  the  result,  but 
did  not  supersede  it. 

"The  rule  in  such  cases,  as  stated  in  Restate- 
ment of  the  Law  of  Torts,  1184,  Par.  439,  is  that: 

*If  the  effects  of  the  actor's  negligent  conduct 
actively  and  continuously  operate  to  bring  about 
harm  to  another,  the  fact  that  the  active  and  sub- 
stantially simultaneous  operation  of  the  effects 
of  a  third  person's  innocent,  tortious  or  criminal 
act  is  also  a  substantial  factor  in  bringing  about 
the  harm  does  not  protect  the  actor  from  liability.' 

"This  court  has  consistently  followed  that 
rule.   Eskildsen  v.  Seattle,  29  Wash.  583,  70  Pac. 
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64;  Cole  v.  Gerrick,  62  Wash.  226,  113  Pac.  565; 
Thoresen  v.  St.  Paul  &  Tacoma  Lumber  Co.,  73 
Wash.  99,  131  Pac.  645,  132  Pac.  860;  Hellan  v. 
Supply  Laundry  Co.,  94  Wash.  683,  163  Pac.  9; 
Dug^ins  V.  International  Motor  Transit  Co.,  153 
Wash.  549,  280  Pac.  50 ;  Caylor  v.  B.  C.  Motor 
Transportation,  Ltd.,  191  Wash.  557,  85  P.  (2d) 
1064." 

It  seems  clear  in  our  present  case  that  the  accident 
and  the  serious  injury  to  appellee  resulted  from  the 
jerk  or  jolt  of  this  train  under  circumstances  where 
appellee's  footing  was  insecure  by  reason  of  the  slip- 
peiy  asphalt  tile  floor  on  which  she  was  compelled  to 
stand.  The  reasoning  of  the  Washington  Court  in  said 
case  of  Eckerson  v.  Ford's  Prairie  School  District  No. 
11,  applies  to  a  school  child,  it  is  true,  but  in  our  present 
case  we  have  an  elderly  lady,  and  it  would  appear  that 
the  railroad  company  should  have  foreseen  the  hazard 
of  such  an  asphalt  tile  floor  in  combination  with  a  jerk 
or  jolt  of  said  train,  just  as  the  Washington  Court  in 
the  Eckerson  case  held  that  the  School  District  should 
have  foreseen  the  hazard  of  the  slightly  defective  step 
combined  with  the  proximity  of  the  glass  door. 

Also  see 

Seibly  v.  Sunnyside, 

178  Wash.  632,  35  P. (2d)  56. 

By  way  of  further  comment  upon  appellant's  ring- 
ing phrase  of  ''Zero  plus  zero  equals  one,"  it  may  be 
said  that  there  are  not  too  many  factual  situations 
wherein  an  injury  is  caused  by  two  independent  acts 
or  agencies  joining  together  to  be  jointly  and  concur- 
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rently  the  proximate  cause.  However,  because  this 
happening  does  not  occur  more  often  is  no  valid  reason 
to  attack  the  rule  of  law  which  we  have  set  forth  and 
upon  which  the  trial  court  based  its  instruction  No.  30. 

Two  or  More  Acts  of  Defendant  Causing  Injury — 
Question  of  Proximate  Cause 

45  C.  J.  Negligence,  Sec.  487,  page  924. 

^^Injury  attributable  to  all  or  any  one  of  several 
concurrent  causes.  Where  several  causes  produc- 
ing an  injuiy  are  concurrent  and  each  is  an  effi- 
cient cause  without  which  the  injury  would  not 
have  happened,  the  injury  may  be  attributed  to 
all  or  any  of  the  causes  and  recovery  may  be  had 
against  either  or  all  of  the  responsible  persons, 
although  one  of  them  was  more  culpable,  and  the 
duty  owed  by  them  to  the  injured  person  was  not 
the  same. 

^^ Where  the  injury  results  from  two  or  more 
causes  for  all  of  which  defendant  is  liable,  it  is 
immaterial  which  is  the  proximate  caused  (Italics 
ours) 

Also  this  rule  is  set  forth  in  Thompson  on  Negli- 
gence, Vol.  I,  Sec.  69: 

"Injury  from  Several  Causes  for  All  of  Which  the 
Defendant  Is  Responsible. — The  question  of  prox- 
imate cause  does  not  arise  in  an  action  for  per- 
sonal injuries  occasioned  by  an  accident  resulting 
from  two  or  more  causes,  for  all  of  which  the 
defendant  is  responsible." 

Newcomb  v.  New  York  Central  &  H.  R.  R.  Co. 
(Mo.  1904)  81  S.  W.  1069. 

In  this  case  plaintiff  was  a  passenger  from  St. 
Louis  to  New  York;  the  part  of  the  route  plaintiff 
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traveled  on  defendant's  train  was  to  be  from  Buffalo 
to  New  York.  Plaintiff  had  a  twenty-minute  lay-over 
in  Buffalo  where  he  met  a  friend,  Mr.  Knox.  Plaintiff 
was  mistaken  in  his  belief  that  Mr.  Knox  and  he  were 
to  go  on  to  New  York  together,  for  Knox  was  to  go 
by  the  "West  Shore  Line"  and  plaintiff  by  New  York 
Central.  They  saw  no  usher  to  direct  them  to  the 
train ;  plaintiff  became  separated  from  Mr.  Knox  and, 
seeing  a  train  moving,  asked  a  porter  on  that  train 
if  it  was  the  train  to  New  York ;  the  porter  said  yes,  so 
plaintiff  boarded  it.  Plaintiff  then  learned  he  was  on 
the  wrong  train  and  the  porter  told  him  to  jump  off. 
The  train  was  then  moving  very  slowly.  Plaintiff 
jumped  to  the  platform  from  the  stairs  of  the  car. 
The  platform  had  an  incline  at  this  point  descending 
about  one-half  inch  to  the  foot,  and  on  the  incline  was 
grease  or  oil.  Plaintiff,  when  he  landed  on  the  plat- 
form, slipped  and  fell  and  slid  under  the  car  and  his 
leg  was  run  over  so  seriously  that  it  later  required 
amputation.  There  was  a  lateral  space  of  seven  inches 
between  the  edge  of  the  platform  and  the  step  of  the 
car,  and  expert  witnesses  testified  this  was  an  unsafe 
condition  and  increased  the  danger  to  people  getting 
off  trains.  From  a  judgment  for  plaintiff  defendant 
appeals  a  second  time. 

One  of  plaintiff's  instructions  was  to  the  effect 
that  if  plaintiff  found  the  train  he  left  at  Buffalo  had 
moved  to  another  track  and  if  defendant  failed  to 
exercise  reasonable  care  to  direct  him  to  it  and  as  a 
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result  of  defendant's  failure  to  so  conduct  itself,  plain- 
tiff got  on  the  wrong  train,  and  when  he  got  off  said 
wrong  train  slipped  and  fell,  then  such  omission  of 
defendant  to  exercise  ordinary  care  was  negligence. 
The  Court  affirmed,  with  the  following  comment: 

"Another  objection  made  to  this  instruction  is 
that  the  negligence  referred  to  therein  was  not 
the  proximate  cause  of  the  accident.  It  was  the 
cause  of  plaintiff's  being  in  the  position  from 
which,  in  trying  to  extricate  himself,  the  injury 
resulted.  Unless,  therefore,  between  the  getting 
into  that  position  and  the  accident,  some  other 
cause  intervened,  the  act  of  the  defendant  which 
led  the  plaintiff  into  the  position  was  the  direct 
cause  of  the  accident.  And  if  there  was  another 
cause  intervening,  which  combined  with  the  for- 
mer act  to  produce  the  injury,  and  if  the  de- 
fendant was  responsible  for  that  cause  also,  it 
cannot  be  held  to  be  such  an  independent  cause 
as  to  relieve  the  defendant  from  liability  for  its 
initial  act  of  negligence ;  that  is  to  say,  if  the  de- 
fendant's negligence  was  the  cause  of  the  plain- 
tiff's getting  on  the  wrong  train,  and  he  was  in- 
jured in  trying  to  get  off  without  any  negligence 
on  his  part,  the  fact  that  the  danger  attendant 
on  his  alighting  was  increased  by  the  further 
negligent  act  of  the  defendant  in  reference  to  the 
condition  of  the  platform  would  not  relieve  the 
defendant  from  liability  for  its  first  act  of  neg- 
ligence on  the  ground  that  it  was  remote  from 
the  accident.  In  Thompson  on  Negligence,  Vol.  I, 
Sec.  69,  it  is  said:  The  question  of  proximate 
cause  does  not  arise  in  an  action  for  personal  in- 
juries occasioned  by  an  accident  resulting  from 
two  or  more  causes  for  all  of  which  defendant  is 
responsible.'  There  was  no  error  in  the  instruc- 
tion." 
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Kraut  V.  Frankford  and  S.  P.  City  Pass.  Ry. 
Co.  (Pa.  1894)  28  A.  783 

Defendant  had  two  tracks  on  Berks  Street  and 
plaintiff  intended  to  cross  same.  When  plaintiff  reached 
the  corner  and  before  he  left  the  pavement  he  saw  a 
car  coming  east  on  Berks  Street,  on  the  track  further 
from  him,  and  twenty  or  thirty  yards  from  the  cross- 
ing. He  started  to  cross  Berks  Street,  supposing  he 
could  do  so  before  the  car  reached  him.  After  crossing 
the  first  track  he  saw  the  car  was  coming  fast,  so 
stopped  and  stepped  back.  As  he  did  so  his  foot  sank 
into  a  hole  or  among  loose  cobblestones  and  he  was 
thrown  forward;  he  fell  with  both  arms  across  the 
track  and  the  hind  wheel  of  the  car  ran  over  him,  caus- 
ing injuries  which  required  amputation.  Held  for 
plaintiff.  Held  on  appeal:  Judgment  for  plaintiff 
affirmed. 

'The  duty  of  the  defendant  to  keep  the  street  in 
proper  repair,  and  the  fact  that  the  car  ap- 
proached the  crossing  at  an  unusually  rapid  rate, 
were  either  admitted  or  so  clearly  established  at 
trial  as  not  to  be  in  dispute  .  .  .  There  seems  to 
be  no  sufficient  reason  for  entering  upon  any  dis- 
cussion of  remote  and  proximate  cause  to  which 
so  much  attention  was  given  by  counsel  for  the 
appellant  on  the  trial  of  the  case  and  its  argument 
here  ...  If  either  cause  had  been  absent  the  acci- 
dent would  not  have  happened.  The  unusual  speed 
of  the  car  and  the  defective  crossing  were  both 
factors,  and,  as  the  defendant  was  responsible  for 
both,  it  is  useless  to  speculate  as  to  which  was  the 
remote  and  which  v/as  the  proximate  cause." 
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Williams  et  al  v.  Chicago  B.  &  Q.  Ry.  Co. 
(Mo.  1913)  155  S.  W.  64 

Plaintiff  is  the  curator  of  two  minor  children, 
ages  three  and  six,  whose  father  was  killed  in  a  wreck 
of  one  of  defendant's  trains.  It  was  shown  the  train 
was  going  south  at  thirty-five  miles  per  hour.  There 
was  evidence,  such  as  indentation  of  the  ties  and  jolt- 
ing of  cars  noticed  by  passengers,  which  tended  to 
prove  that  one  or  more  cars  left  the  rail  about  450  feet 
before  reaching  the  place  of  the  wreck,  but  the  train 
ran  safely  that  distance  and  then,  after  passing  over 
a  switch,  began  to  break  and  tear  up  rotten  and  de- 
fective ties  for  a  space  of  150  feet,  causing  the  wreck. 
Defendant  claims  the  proximate  cause  was  the  leaving 
of  the  rail  450  feet  away  from  the  scene  of  the  wreck, 
for  which  it  was  not  chargeable,  and  not  the  defective 
track  and  roadbed  as  charged  in  the  petition.  From 
judgment  for  plaintiff  defendant  appeals.  Held:  Judg- 
ment for  plaintiff  affirmed. 

"The  fact  that  the  wheels  of  a  car  in  a  passenger 
train  leave  the  rail  and  run  along  on  the  ties, 
showing  no  sign  of  a  defective  wheel  or  trucks,  is 
evidence  tending  strongly  to  show,  prima  facie, 
that  there  was  a  defective  track  or  roadbed  as 
charged  in  plaintiff's  petition  at  that  point  also 
and  it  can  well  be  regarded  as  proved  that  de- 
fendant was  guilty  of  negligence  at  both  places, 
or,  to  express  it  differently,  was  negligent  in 
both  causes.  The  Supreme  Court  in  quoting  from 
1  Thompson  on  Negligence,  Sec.  69,  says  that: 
The  question  of  proximate  cause  does  not  arise 
in  an  action  for  personal  injury  occasioned  by  an 
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accident  resulting  from  two  or  more  causes,  for 
all  of  which  the  defendant  is  responsible/  New- 
comb  V.  Railroad,  182  Mo.  687,  721 ;  81  S.  W.  1069. 
In  Kraut  v.  Railroad,  160  Pa.  327,  335;  28  Atl. 
783,  the  Court  said:  *If  either  cause  had  been 
absent,  the  accident  would  not  have  happened  .  .  . 
and,  as  the  defendant  was  responsible  for  both, 
it  is  useless  to  speculate  as  to  which  was  the  re- 
mote and  which  the  proximate  cause.' 

"There  is  another  view  which  supports  plaintiff's 
case,  even  conceding  defendant  not  to  be  charge- 
able with  negligence  in  the  car  leaving  the  track 
before  reaching  the  point  of  the  wreck.  If  the 
act  alleged  as  the  ground  of  the  action  (defective 
track  at  place  of  wreck)  is  the  cause,  it  need 
not  be  the  sole  cause.  If  there  is  another  cause 
in  addition  to  the  negligence  alleged,  the  latter 
Vould  be  held  a  concurrent  cause.'  I  White's 
Personal  Injury  on  Railroads,  Sec.  26.  The  fact 
that  one  of  the  cars  ^climbed  the  rail'  before  reach- 
ing the  defective  ties  where  the  wreck  occurred 
was  not  the  sole  cause  of  the  injury,  for  the  in- 
jury would  not  have  occurred  but  for  the  concur- 
ring cause  of  decayed  and  rotten  ties.  The  latter 
is  therefore  a  proximate  cause,  for  which  de- 
fendant is  liable."  (citing  cases). 

In  Ring  v.  City  of  Cohos,  77  N.  Y.  83,  90,  it  was 

stated : 

"When  several  proximate  causes  contribute  to  an 
accident,  and  each  is  an  efficient  cause,  without  the 
operation  of  which  the  accident  would  not  have 
happened,  it  may  be  attributed  to  all  or  any  of 
the  causes ;  but  it  cannot  be  attributed  to  a  cause 
unless  without  its  operation  the  accident  would 
not  have  happened." 
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Concurrent  Causes  in  General 

From  previously  cited  cases  it  will  be  seen  that 
the  law  of  the  State  of  Washington,  as  set  forth  in  the 
decisions  of  its  Supreme  Court,  follows  the  general  rule 
in  respect  to  joint  and  concurrent  causes  as  set  forth 
in  38  Am.  Jur.  Negligence,  Sec.  63 : 

"An  injury  cannot  be  attributed  to  a  cause  unless, 
without  it,  the  injury  would  not  have  occurred. 
Accordingly,  the  mere  concurrence  of  one's  negli- 
gence with  the  proximate  and  efficient  cause  of  a 
disaster  will  not  impose  liability  upon  him;  it  is 
well  settled,  however,  that  negligence  in  order  to 
render  a  person  liable,  need  not  be  the  sole  cause 
of  injury.  It  is  sufficient  for  such  purpose  that 
it  was  an  efficient  concurring  cause,  that  is,  a 
cause  which  was  operative  at  the  moment  of  the 
injury  and  acted  contemporaneously  with  another 
cause  to  produce  the  injury,  and  was  an  efficient 
cause  in  the  sense  that,  except  for  it,  the  injury 
would  not  have  occurred  .  .  .  Under  the  rule  that 
the  Court  will  trace  an  act  to  its  proximate  and 
not  to  its  remote  consequences,  there  may  be  two 
or  more  concurrent  and  directly  cooperative  and 
effi-cient  proximate  causes  of  an  injury ..." 

"Clearly,  two  acts  committed  directly  by  the  de- 
fendant, or  by  a  person  for  whose  conduct  he  is 
responsible,  which  combined  to  cause  an  injury 
to  the  plaintiff,  may  each  constitute  a  proximate 
cause  of  the  injury." 

45  C.  J.,  Negligence,  Sec.  488,  page  925. 

"What  are  Concurrent  Causes?  Concurrent  causes 
within  the  rules  above  stated  are  causes  acting 
contemporaneously  and  which  together  cause  the 
injury,  which  injury  would  not  have  resulted  in 
the  absence  of  either.    But  where  the  negligence 
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of  one  consists  in  a  condition  merely  which  is  ren- 
dered injurious  by  the  subsequent  negligence  of 
a  third  person,  the  acts  of  the  two  persons  are  not 
concurrent.  So,  if  two  distinct  causes  are  succes- 
sive and  unrelated  in  operation,  they  cannot  be 
concurrent;  one  of  them  must  be  the  proximate 
and  the  other  the  remote  cause,  and  this  applies 
where  one  of  the  unrelated  causes  is  extraordinary 
and  unexpected.  The  mere  fact  that  the  concur- 
rent cause  was  unforeseen  will  not  relieve  from 
liability  for  the  act  of  negligence,  unless  it  was 
so  extraordinary  and  unexpected  that  it  could  not 
have  been  anticipated."  (And  cases  cited  in  notes.) 

Other  decisions  of  the  State  of  Washington  ap- 
proving the  doctrine  of  concurrent  causes  are  Young 
V.  Smith,  166  Wash.  411,  7  P.  (2d)  1;  Lindsay  v.  El- 
kins,  154  Wash.  588,  283  Pac.  447. 

Plaintiff  Is  Not  Guilty  of  Contributory  Negligence 

Appellant  has  assigned  error  on  the  Court's  re- 
fusal to  grant  its  motion  for  directed  verdict  and 
upon  the  Court's  refusal  to  grant  its  motion  for  judg- 
ment in  its  favor  and  against  the  plaintiff  setting  aside 
the  verdict  theretofore  returned  in  favor  of  plaintiff 
in  said  cause.  One  of  the  grounds  for  appellant's  mo- 
tion for  directed  verdict  was  that  the  plaintiff,  Mrs. 
Mary  Harrington,  was  guilty  of  contributory  negli- 
gence. (Tr.  304) 

It  is,  of  course,  appellee's  contention  that  said 
passenger,  Mrs.  Maiy  Harrington,  did  not  have  to  call 
the  porter  to  have  him  hang  up  her  hat.  She  had  a 
perfect  right  to  stand  up  on  this  train,  particularly  in 
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view  of  appellant's  testimony  that  the  Hiawatha 
Streamliner  was  normally  a  very  smooth-running 
train.  It  is  a  well-known  fact  that  this  streamliner  is 
advertised  widely  as  being  very  smooth  in  its  operation. 
(See  appellant's  own  exhibit  entitled  Appendix  "A," 
as  attached  to  the  back  page  of  appellant's  brief.) 

Certainly  appellant  cannot  claim  that  a  passenger 
is  required  to  ring  for  the  porter  before  said  passenger 
can  stand  up  from  his  seat  while  the  train  is  in  opera- 
tion in  the  event  such  passenger  wishes  to  go  to  the 
dining  car  or  lavatory.  If  a  passenger  desires  to  stand 
up  to  hang  up  his  hat  there  certainly  would  be  no  dis- 
tinction. 

The  Supreme  Court  of  the  State  of  Washington, 
in  the  case  entitled 

Lane  v.  Spokane  Falls  and  Northern  Ry.  Co., 
21  Wash.  119,  57  Pac.  367;  46  L.  R.  A.  153 

held  that  a  passenger,  as  a  matter  of  law,  could  not  be 
held  guilty  of  contributory  negligence  for  standing 
in  the  aisle.   A  similar  rule  is  set  forth  in 

Shearman  &  Redfield,  Vol.  3  at  page  1392 

"There  is  no  rule  forbidding  passengers  on  a  train 
to  change  their  seats  or  to  move  from  one  car  to 
another,  so  long  as  they  act  prudently  in  doing  so. 
Therefore,  the  mere  fact  that  an  injury  would  not 
have  been  suffered,  had  the  passenger  remained 
in  the  seat  or  car  which  he  first  took,  is  not  proof 
of  contributory  negligence.  Even  while  a  train  is 
in  motion  such  a  change  may  be  made,  if  con- 
sistent with  the  ordinary  prudence  of  prudent 
man  . . .  'Nor  can  they  be  required  to  sit  still.  The 
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law,  which  makes  liberal  allowance  for  the  natur- 
al restlessness  of  dogs,  must  surely  make  equal 
allowance  for  the  restlessness  of  the  average  man. 
Long  train  journeys  are  monotonous  and  tiying, 
at  their  best,  and  active  men  find  it  impossible  to 
sit  still  all  the  way.  No  special  reason  for  moving 
need  be  assigned.  The  only  question  is,  whether, 
under  all  the  circumstances,  the  act  was  one 
natural  to  a  prudent  man,  exercising  his  pru- 
dence.' " 

Also  it  is  stated  in 

Elliott  on  Railroads,  Vol.  5,  page  224 

"It  is  generally  a  question  of  fact  for  the  jury  to 
determine,  under  the  circumstances,  whether  a 
passenger  is  guilty  of  contributoiy  negligence  in 
standing  up  in  a  passenger  car." 

Meeks  v.  Graysonia  N.  &  A.  R.  Co.  (Ark.  1925) 
272  S.  W.  360,  is  also  of  interest  on  the  question  of 
contributory  negligence. 

See  also  45  C.  J.  Negligence  No.  516. 

It  may  be  pointed  out  that  the  State  of  Washing- 
ton expressly  repudiates  the  doctrine  of  comparative 
negligence  in  the  cases  of  Woolf  v.  Washington  R.  R. 
and  Nav.  Co.,  79  Pac.  997,  and  Scharf  v.  Spokane  & 
I.  E.  Ry.  Co.,  159  Pac.  797. 

Also  the  Washington  Supreme  Court  has  held  that 
plaintiff's  contributoiy  negligence  to  defeat  recovery 
must  wholly  or  partially  be  the  cause  of  injury. 

Richardson  &  Holland  v.  Owen, 
148  Wash.  583,  269  Pac.  838. 
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It  appears  clear  that  this  should  dispose  of  appel- 
lant's theory  that  appellee's  contributory  negligence 
is  a  bar  to  this  action.  Under  the  law  of  the  State  of 
Washington,  appellee  could  not  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law  and  the  jury 
decided  as  a  matter  of  fact  that  there  was  no  contribu- 
tory negligence  of  such  a  nature  as  to  bar  the  recovery. 

CONCLUSION 

If  the  testimony  of  defendant's  witnesses  is  be- 
lieved, the  jury  should,  of  course,  have  held  for  de- 
fendant. If  plaintiff's  testimony  is  believed,  then  the 
jury  was  entitled  to  hold  for  plaintiff  as  it  did. 

Lane  v.  Spokane  Falls  and  Northern  Ry.  Co., 
21  Wash.  119,  57  Pac.  367. 

Plaintiff  contends  that  the  court  committed  no 
error  in  its  instructions  to  the  jury,  that  there  was 
sufficient  evidence  of  negligence  to  go  to  the  jury,  and 
that  the  verdict  and  judgment  have  ample  support  in 
fact  and  law. 

J.  J.  McCaffery,  Jr. 

Of  McCaffery,  Roe,  Olsen  &  McCaffery 
of  Butte,  Montana 

Thomas  D.  Kelley 
Smithmoore  p.  Myers 

Of  Kelley,  O'Sullivan  &  Myers 
of  Seattle,  Washington 

Attorneys  for 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Califoraia,  Northern  Division 

No.  5911 

THE  HOMESTEAD  FIRE  INSURANCE  COM- 
PANY and  SUN  INSURANCE  OFFICE, 
LIMITED, 

Plaintiffs, 

Vs. 

SIGNAL  OIL  COMPANY,  SAM  GALBREATH, 
FIRST  DOE,  SECOND  DOE,  THIRD  DOE, 
and  BLACK  COMPANY, 

Defendants. 

COMPLAINT 

First  Cause  of  Action 

(The  Homestead  Fire  Insurance  Company) 

Plaintiff,  The  Homestead  Fire  Insurance  Com- 
pany, complains  of  defendants  and  for  cause  of 
action  alleges: 

I. 

That  plaintiff,  The  Homestead  Fire  Insurance 
Company,  is  now,  and  was  at  all  times  herein  men- 
tioned, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Maryland  and  a  citizen  and 
resident  of  the  State  of  Maryland,  and  is  now,  and 
was  at  all  times  herein  mentioned,  licensed  by  the 
State  of  California  to  do,  and  doing,  the  business 
of  fire  insurance  in  the  State  of  California. 
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II. 

That  all  of  the  individual  defendants  and  Black 
Company,  a  corporation,  are  citizens  and  residents 
of  the  State  of  California  and  that  Signal  Oil  Com- 
pany is  a  corporation  and  a  citizen  and  resident  of 
the  State  of  California. 

III. 

That  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  Three  Thousand 
Dollars  ($3,000)  and  that  jurisdiction  of  the  action 
is  founded  upon  diversity  of  citizenship  and  the 
amount  in  controversy. 

IV. 

That  on  or  about  October  21,  1946,  plaintiff  issued 
its  fire  insurance  policy  No.  3432  to  Herold  Lumber 
Company  whereby  plaintiff  insured  it  in  the  sum  of 
$5,000  against  loss  and  damage  by  fire  to  its  lumber 
storage  and  office  building  in  Auburn,  California; 
that  on  October  31,  1946,  the  said  building,  which 
was  of  a  value  in  excess  of  $5,000,  was  destroyed 
by  fire,  and  the  said  insurance  policy  was  in  full 
force  and  eff e<*t  at  the  time  of  said  fire ;  that  by  rea- 
son of  said  fire  and  pursuant  to  the  terms  of  said 
insurance  policy  plaintiff  became  obligated  to  pay, 
and  on  or  about  January  31,  1947,  did  pay  to  said 
Herold  Lumber  Company  the  sum  of  $5,000  be- 
cause of  said  fire  damage  sustained  by  it;  and  that 
by  reason   of  such  ])ayment   plaintiff'.   The   Home- 
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stead  Fire  Insurance  Company,  became  subrogated 
to  the  riglits  of  said  Herold  Lumber  Company 
against  defendants  herein  who  negligently  caused 
the  said  fire  as  hereinafter  stated. 


That  on  October  31,  1946,  defendants  First  Doe 
and  Second  Doe,  who  were  then  acting  in  the  course 
of  their  employment  as  the  employees  of  the  other 
defendants,  so  carelessly  and  negligently  installed, 
controlled  and  tested  a  certain  oil  burning  stove 
then  under  their  sole  control  in  said  building  as  to 
cause,  and  they  did  cause,  a  fire  to  start  in  said 
building  which  fire  resulted  in  the  destruction  of 
said  building. 

YI. 

That  by  reason  of  the  premises,  plaintiff,  The 
Homestead  Fire  Insurance  Company,  has  been  dam- 
aged in  the  simi  of  $5,000,  no  part  of  which  damages 
has  been  paid. 

VII. 

That  the  names  of  the  defendants  sued  herein  as 
First  Doe,  Second  Doe  and  Black  Company  are 
fictitious  and  plaintiff  wall  ask  leave  to  insert  the 
real  names  of  said  defendants  herein  when  same 
shall  have  been  ascertained. 


Homestead  Fire  Ins.  Co.,  et  al.  5 

Second  Cause  of  Action 

(Sun  Insurance  Office,  Limited) 

Plaintiff,  Sun  Insurance  Office,  Limited,  com- 
plains of  defendants  and  for  cause  of  action  al- 
leges : 

I. 

That  plaintiff.  Sun  Insurance  Office,  Limited,  is 
now,  and  was  at  all  times  herein  mentioned,  a  cor- 
poration organized  and  existing  under  the  laws  of 
England  and  a  citizen  and  resident  of  England, 
and  is  now,  and  was  at  all  times  herein  mentioned, 
licensed  by  the  State  of  California  to  do,  and  doing, 
the  business  of  fire  insurance  in  the  State  of  Cali- 
fornia. 

II. 

That  all  of  the  individual  defendants  and  Black 
Company,  a  corporation,  are  citizens  and  residents 
of  the  State  of  California  and  that  Signal  Oil 
Company  is  a  corporation  and  a  citizen  and  resident 
of  the  State  of  California. 

III. 

That  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  Three  Thousand 
Dollars  ($3,000)  and  that  jurisdiction  of  the  action 
is  founded  upon  diversity  of  citizenship  and  the 
amount  in  controversy. 
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IV. 

That  on  or  about  October  1,  1946,  plaintiff  issued 
its  lire  insurance  j)olicy  No.  5()9021  to  Herold  Lum- 
ber Company  wliereby  plaintiff  insured  it  in  the 
sum  of  $7,500  against  loss  and  damage  by  fire  to  its 
lumber  storage  and  office  building  in  Auburn,  Cali- 
fornia; that  on  October  31,  1946,  the  said  building, 
which  was  of  a  value  in  excess  of  $5,000,  was  de- 
stroyed by  fire,  and  the  said  insurance  policy  was 
in  full  force  and  effect  at  the  time  of  said  fire; 
that  by  reason  of  said  fire  and  pursuant  to  the  terms 
of  said  insurance  policy  plaintiff  became  obligated 
to  pay,  and  on  or  about  February  4,  1947,  did  i)ay 
to  said  Herold  Lumber  Company  the  sum  of 
$4,021.09  because  of  said  fire  damage  sustained  by 
it;  and  that  by  reason  of  such  j^ayment  plaintiff. 
Sun  Insurance  Office,  Limited,  became  subrogated 
to  the  rights  of  said  Herold  Lumber  Company 
against  defendants  herein  who  negligently  caused 
the  said  fire  as  hereinafter  stated. 

y. 

That  on  October  31,  1946,  defendants  First  Doe 
and  Second  Doe,  who  were  then  acting  in  the  course 
of  their  employment  as  the  employees  of  the  other 
defendants,  so  carelessly  and  negligently  installed, 
controlled  and  tested  a  certain  oil  burning  stove 
then  under  their  sole  control  in  said  building  as  to 
cause,  and  they  did  cause,  a  fire  to  start  in  said 
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building  which  fire  resulted  in  the  destruction  of 
said  building. 

VI. 

That  by  reason  of  the  premises,  plaintiff,  Sun 
Insurance  Office,  Limited,  has  been  damaged  in  the 
sum  of  $4,021.09,  no  j^art  of  which  damages  has 
been  paid. 

VII. 

That  the  names  of  the  defendants  sued  herein  as 
First  Doe,  Second  Doe  and  Black  Company  are 
fictitious  and  plaintiff  will  ask  leave  to  insert  the 
real  names  of  said  defendants  herein  when  same 
shall  have  been  ascertained. 

Whei'efore,  plaintiff,  The  Homestead  Fire  Insur- 
ance Company,  prays  judgment  against  defendants 
for  the  sum  of  Five  Thousand  Dollars  ($5,000),  for 
interest  thereon  at  the  rate  of  seven  per  cent  (7%) 
per  annum  from  January  31,  1947,  and  for  its  costs 
of  suit  incurred  herein;  and  plaintiff,  Sun  Insur- 
ance Office,  Limited,  prays  judgment  against  de- 
fendants for  the  sum  of  Four  Thousand  and 
Twenty-one  and  09/100  Dollars  ($4,021.09),  for  in- 
terest thereon  at  the  rate  of  seven  per  cent  (7%) 
per  annum  from  February  4,  1947,  and  for  its  costs 
of  suit  incurred  herein. 

/s/  ARTHUR  E.  COOLEY, 
/s/  LOUIS  V.  CROWLEY, 
/s/  H.  ROWAN  GAITHER,  JR., 
/s/  COOLEY,  CROWLEY  & 
GAITHER, 
Attornevs  for  Plaintiffs. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Arthur  E.  Coolcy,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  a  memlier  of  the  law  firm  of  Cooley, 
Crowley  &  Gaither,  attorneys  for  plaintiffs.  The 
Homestead  Fire  Insurance  Company  and  Sun  In- 
surance Office,  Limited,  and  has  his  office  in  the 
City  and  County  of  San  Francisco;  that  neither  of 
said  plaintiffs  has  an  officer  within  the  said  City 
and  County  who  can  verify  the  within  and  fore- 
going Complaint,  and  for  that  reason  affiant  makes 
this  verification  for  and  on  behalf  of  said  plaintiffs. 
He  has  read  said  Complaint  and  knows  the  contents 
thereof;  the  same  is  true  of  his  own  knowledge  ex- 
cept as  to  matters  therein  stated  on  his  information 
or  belief,  and  as  to  such  matters  he  believes  it  to  be 
true. 

/s/  ARTHUR  E.  COOLEY. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  October,  1947. 

[Seal]        /s/  DOROTHY  H.  McLENNAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  Oct.  25,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Comes  now  defendant  Sam  Galbreath  and  for  his 
answer  to  the  alleged  cause  of  action  of  the  Home- 
stead Fire  Insurance  Company  set  forth  in  the 
complaint  of  plaintiffs  on  file  in  the  above  entitled 
action,  admits,  denies  and  alleges  as  follows: 

I. 

Answering  Paragraphs  I  and  IV  of  said  alleged 
cause  of  action,  this  answering  defendant  alleges 
that  it  is  without  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  said  Paragraphs  I  and  IV  of 
said  alleged  cause  of  action. 

II. 

Answering  Paragraph  V  of  said  alleged  cause  of 
action,  this  answering  defendant  denies  each  and 
every,  all  and  singular,  the  allegations  contained  in 
said  Paragraph  V. 

III. 

Answering  Paragraph  VI  of  said  alleged  cause 
of  action,  this  answering  defendant  alleges  that  he 
is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  said  Paragraph  VI. 

As  And  For  His  Answer  To  The  Alleged  Cause 
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Of  Action  Of  The  Sun  Insurance  Office,  Limited, 
Set  Forth  In  Said  Complaint,  tliis  answering  de- 
fendant admits,  denies  and  alleges  as  follows : 

I. 

Answering  Paragraphs  I  and  IV  of  said  alleged 
cause  of  action,  this  answering  defendant  alleges 
that  he  is  without  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  said  paragraphs. 

II. 

Answering  Paragraph  V  of  said  alleged  cause  of 
action,  this  answering  defendant  denies  each  and 
every,  all  and  singular,  the  allegations  contained  in 
said  Paragraph  V. 

III. 

Answering  Paragraph  VI  of  said  alleged  cause 
of  action,  this  answering  defendant  alleges  that  he 
is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  said  Paragraph  VI. 

Wherefore,  this  answering  defendant  prays  that 
plaintiffs  take  nothing  by  reason  of  their  said  ac- 
tion, and  further  prays  that  said  action  may  be 
dismissed  wdth  this  answering  defendant  recovering 
his  costs  of  suit  incurred  herein. 

EARL  D.  DP]SMOND, 
E.  VAYNE  MILLER, 
K.  D.  ROBINSON, 

Attorneys  for  Defendant 
Sam  Gailbreath. 
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State  of  California, 
County  of  Sacramento — ss. 

Sam  Gailbreath,  being  first  duly  -sworn,  deposes 
and  says: 

That  he  is  one  of  the  defendants  in  the  above 
entitled  action;  that  he  has  read  the  above  and  fore- 
going Answer  To  Complaint  and  knows  the  contents 
thereof;  that  the  same  is  true  of  his  own  knowledge 
except  as  to  those  matters  therein  stated  on  informa- 
tion and  belief,  and  as  to  such  matters,  he  believes  it 
to  be  true. 

/s/  SAM  GAILBREATH. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  February,  1948. 

[Seal]        /s/  C.  E.  DUNLAP, 
Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :     Filed  Feb.  6,  1948. 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  COMPLAINT 

Now  comes  the  plaintiff  Sun  Insurance  Office, 
Limited  and  by  permission  of  the  above-entitled 
Court  first  had  files  this,  an  Amendment  to  Para- 
graph IV  of  the  Second  Alleged  Cause  of  Action 
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of  said  Complaint  filed  herein,  hy  substituting  the 
following,  to  be  numbered  Paragraph  IV,  to  wit : 

Tliat  on  or  about  October  1,  1946,  plaintiff  Smi 
Insurance  Office,  Limited,  issued  its  fire  insurance 
policy  numbered  569021  to  Herold  Lumber  Com- 
pany whereby  said  plaintiff  insured  Herold  Lumber 
Company  in  the  sum  of  $7,500.00  against  loss  and 
damage  by  fire  to  its  stock  on  its  promises  at  its 
limiber  storage  and  office  building  at  Folsom  Road 
near  the  Texas  Oil  Company  spur.  Auburn,  Cali- 
fornia; that  on  October  31,  1946,  said  stock,  which 
was  of  a  value  in  excess  of  $4,021.09,  was  destroyed 
by  fire  and  said  insurance  policy  was  in  full  force 
and  effect  at  the  time  of  said  fire;  that  by  reason 
of  said  fire  and  pursuant  to  the  terms  of  said  insur- 
ance joolicy  plaintiff  Sun  Insurance  Office,  Limited, 
became  obligated  to  pay  and  on  or  about  January 
4,  1947,  did  pay  to  said  Herold  Lumber  Company 
the  simi  of  $4,021.09  because  of  said  fire  damage 
sustained  by  it,  and  that  by  reason  of  such  payment 
plaintiff  Sun  Insurance  Office,  Limited,  became  sub- 
rogated to  the  rights  of  said  Herold  Lumber  Com- 
pany to  the  extent  of  $4,021.09  against  defendants 
herein,  who  negligently  caused  the  said  fire  as 
hereinafter  stated. 

Dated:     April  13,  1929. 

COOLEY,  CROWLEY  & 
OAITHER, 
By  /s/  AUGUSTUS  CASTRO, 

Attorneys  for  plaintiff  Sun 
Insurance  Office,  Limited. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Augustus  Castro,  being  sworn,  defjoses  and  says: 
That  lie  is  an  attorney  at  law  duly  licensed  to 
practice  in  the  courts  of  the  State  of  California,  a 
member  of  the  firm  of  Cooley,  Crowley  &  Gaither, 
attorneys  for  the  plaintiff  Sun  Insurance  Office, 
Limited,  named  in  the  above  entitled  action;  that 
as  such  attorney  he  has  and  maintains  his  offices  in 
the  City  and  County  of  San  Francisco,  State  of 
California;  that  said  plaintiff  resides  out  of  and  is 
absent  from  the  said  city  and  county;  that  for  this 
reason  he  makes  this  verification  for  and  on  behalf 
of  said  plaintiff;  that  he  has  read  the  foregoing 
Amendment  to  Complaint  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge 
except  as  to  those  matters  therein  stated  on  informa- 
tion and  belief  and  as  to  those  matters  he  believes 
it  to  be  true. 

/s/  AUGUSTUS  CASTRO. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  April,  1949. 

[Seal]        /s/  ANN  J.  EGGERS, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  Sept.  28,  1952. 

Affidavit  of  service  by  mail  attached. 

[Endorsed]  :     Filed  April  14,  1949. 


14  Sam  G(uU)reath  vs. 

[Title  of  District  Court  and  Cause.] 

proposp:i)  findings  of  fact 
and  conclusions  of  law 

The  above  entitled  matter  having  come  on  regu- 
larly for  trial  on  the  lltli  day  of  May,  1948,  and 
the  18th  day  of  April,  1949,  and  evidence  both  oral 
and  documentary  having  been  introduced,  and  said 
matter  having  been  fully  argued  and  submitted  for 
the  decision  of  the  above  entitled  Court,  after  due 
deliberation  the  Court  makes  its 

Findings  of  Fact 

I. 

It  is  true  that  at  all  times  hereinafter  mentioned : 

(a)  That  plaintiff,  The  Homestead  Fire  Insur- 
ance Company,  is  now,  and  was  at  all  times  herein 
mentioned,  a  corporation  organized  and  existing 
mider  the  laws  of  the  State  of  Maryland  and  a  citi- 
zen and  resident  of  the  State  of  Maryland,  and  is 
now,  and  was  at  all  times  herein  mentioned,  licensed 
by  the  State  of  California  to  do,  and  doing,  the 
business  of  fire  insurance  in  the  State  of  California. 

(b)  That  plaintiff  Sun  Insurance  Office,  Limited, 
is  now,  and  was  at  all  times  herein  mentioned,  a 
corporation  organized  and  existing  under  the  laws 
of  England  and  a  citizen  and  resident  of  England, 
and  is  now,  and  was  at  all  times  herein  mentioned, 
licensed  by  the  State  of  California  to  do,  and  doing. 
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the  business  of  fire  insurance  in  the  State  of  Cali- 
fornia. 

(c)  That  Cerino  Lemos  and  Harry  Gregory  were 
the  agents,  servants  and  employees  of  the  defendant 
Sam  Galbreath  and  were  acting  within  the  course 
of  their  employment  as  such. 

(d)  That  the  lumber  storage  and  office  building 
hereinafter  mentioned  was  of  a  value  in  excess  of 
$5,000.00. 

(e)  That  the  destroyed  part  of  the  stock  in  trade 
of  lumber  hereinafter  mentioned  was  of  a  value  in 
excess  of  $4,201.09. 

II. 

It  is  true  that  the  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $3,000.00 
and  that  jurisdiction  of  the  action  is  founded  upon 
diversity,  of  citizenship  and  the  amount  in  con- 
troversy. 

III. 

It  is  true  that  on  or  about  the  21st  day  of  October, 
1946,  plaintiff  The  Homestead  Fire  Insurance  Com- 
pany issued  its  fire  policy  No.  3432  to  Herold  Lum- 
ber Company  whereby  plaintiff,  the  Homestead  Fire 
Insurance  Company,  insured  Herold  Lumber  Com- 
pany in  the  sum  of  $5,000.00  against  loss  and  dam- 
age by  fire  to  its  lumber  storage  and  office  building 
in  Auburn,  California. 
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IV. 

It  is  true  that  on  or  about  October  10,  1946,  plain- 
tiff Sim  Insurance  Office,  Limited,  issued  its  fire 
insurance  policy  No.  569021  to  Herold  Lumber  Com- 
pany whereby  plaintiff  Sun  Insurance  Office, 
Limited,  insured  Herold  Lumber  Company  in  the 
sum  oi'  $7,500.00  against  loss  and  damage  by  fire  to 
its  stock  of  lumber  situate  on  the  premises  of 
Herold  Lumber  Company. 

V. 

It  is  true  that  on  October  31,  1946,  said  building 
and  the  following  part  of  said  stock,  to  wit: 

Loss  and 

Damage 

412  Pc.  1x12x16  #1  Com.  PP  S45  ....  6,592'   $100.50     $  662.50 

1628        2x4x— 17,363        71.75       1245.80 

514        2x6x 8,224        71.25        585.96 

632         1x16x16  #1  Com  PP 

S45-V  Rustic  8,426        96.00        808.90 

542         lx4x  V.G.  D  Select  Fig.  D.F.  2,890       106.75        308.50 

184        2x8x16  #1  D.F.  R.D 3,925         69.25        271.81 

35        2x12x16 1,120        70.50  78.96 

26        4x6x16    832         70.50  58.66 

4021.09 
were  destroyed  by  fire  and  each  of  the  said  insur- 
ance policies  were  in  full  force  and  effect  at  the 
time  of  said  fire;  that  by  reason  of  said  fire  and 
pursuant  to  the  terms  of  said  policies  and  that  by 
reason  of  said  policy  No.  3432  plaintiff  The  Home- 
stead Fii'e  Insurance  Company  became  obligated 
to  pay  and  on  or  about  the  31st  day  of  Jnauary, 
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1947,  did  pay  to  said  Herold  Lumber  Company  the 
sum  of  $5,000.00  because  of  said  fire  damage  sus- 
tained by  said  Herold  Lumber  Company  on  account 
of  such  destruction  of  said  building,  and  that  by 
reason  of  such  payment  plaintiff  The  Homestead 
Fire  Insurance  Company  became  subrogated  to  the 
rights  of  said  Herold  Lumber  Company  to  the  ex- 
tent of  $5,000.00  against  said  defendant  herein  who 
negligently  caused  said  fire  as  hereinafter  stated; 
and  that  by  reason  of  said  fire  pursuant  to  the  terms 
of  said  policy  No.  569021  plaintiff  Sun  Insurance 
Office,  Limited,  became  obligated  to  pay  and  on  or 
about  the  4th  day  of  February,  1947,  did  pay  to 
said  Herold  Lumber  Company  the  sum  of  $4,021.09 
because  of  said  fire  damage  sustained  by  Herold 
Lumber  Company  on  account  of  such  destruction  of 
said  stock  and  that  by  reason  of  such  payment,  said 
plaintiff  Sun  Insurance  Office,  Limited,  became  sul)- 
rogated  to  the  rights  of  said  Herold  Lumber 
Company  to  the  extent  of  $4,021.09  against  said 
defendant  herein  who  negligently  caused  said  fire  as 
hereinafter  stated. 

VI. 
It  is  true  that  on  October  31,  1946,  said  Cerino 
Lemos  and  Harry  Gregory  who  were  then  acting 
in  the  course  of  their  employment  as  the  employees 
of  said  defendant  Sam  Galbreath,  so  carelessly  and 
negligently  installed,  controlled  and  tested  a  certain 
oil  burning  stove  then  under  their  sole  control  in 
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said  building  as  to  cause,  and  they  did  cause,  a  fire 
to  start  in  said  building  which  fire  resulted  in  the 
destruction  of  said  building  and  part  of  stock  of 
hnnber. 

VII. 

It  is  true  that  by  reason  of  the  i)remises,  j)lain- 
tiff.  The  Homestead  Fire  Insurance  Company,  has 
been  damaged  in  the  sum  of  $5,000.00,  no  part  of 
which  damage  has  been  joaid. 

VIII. 

It  is  true  that  by  reason  of  the  premises,  plain- 
tiff. Sun  Insuran<?e  Office,  Ltd.,  has  been  damaged 
in  the  sum  of  $4,021.09,  no  part  of  which  damage 
has  been  paid. 

From  the  above  findings  of  fact,  the  Court  makes 
its 

Conclusions  of  Law 

I. 

That  plaintiff,  The  Homestead  Fire  Insurance 
Company,  is  entitled  to  judgment  against  the  de- 
fendant Sam  Gal  breath  for  the  sum  of  $5,000.00, 
together  with  interest  thereon  at  the  rate  of  7%  per 
annum  from  the  31st  day  of  January,  1947,  to  and 
including  the  rendition  of  judgment  herein. 

IL 

That  the  plaintiff.  Sun  Insurance  Office,  Ltd.,  is 
entitled  to   judgment   against   the   defendant    Sam 
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Galbreatli  for  the  sum  of  $4,021.09,  together  with 
interest  thereon  at  the  rate  of  1%  per  annum  from 
the  4th  day  of  February,  1947,  to  and  inchiding  the 
rendition  of  judgment  herein. 

It  Is  Therefore  Ordered,  that  a  judgment  be 
entered  in  favor  of  the  plaintiff,  The  Homestead 
Fire  Insurance  Company,  and  against  the  defendant 
Sam  Galbreath  for  $5,000.00,  together  with  interest 
thereon  at  the  rate  of  7%  per  annum  from  the  31st 
day  of  January,  1947,  to  and  including  the  rendition 
of  judgment  herein,  and  in  favor  of  the  plaintiff, 
Sun  Insurance  Office,  Ltd.,  and  against  the  defend- 
ant Sam  Oalbreath  for  $4,021.09,  together  with 
interest  thereon  at  the  rate  of  7%  per  annum  from 
the  4th  day  of  February,  1947,  to  and  including  the 
rendition  of  judgment  herein,  together  with  their 
costs  of  suit  herein. 

Dated:     May  4,  1949. 

/s/  DAL  M.  LEMMON, 

U.  S.  District  Judge. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  April  27,  1949. 
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Ill  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Northern 
Division 

No.  5911 

THE  HOMESTEAD  FIRE  INSURANCE  COM- 
PANY and  SUN  INSURANCE  OFFICE, 
LIMITED, 

Plaintiffs, 

vs. 

SIGNAL  OIL  COMPANY,  SAM  GALBREATH, 
FIRST  DOE,  SECOND  DOE,  THIRD  DOE 
and  BLACK  COMPANY, 

Defendants. 

JUDGMENT 

The  above  cause  having  been  tried  and  submitted 
and  the  Court  having  made,  filed  and  caused  to  be 
entered  herein  its  Findings  of  Fact  and  Conclusions 
of  Law  and  ordered  judgment  in  favor  of  plaintiffs, 

Wherefore,  by  Reason  of  the  Premises,  It  Is 
Ordered,  Adjudged  and  Decreed: 

1 .  That  the  plaintiff,  the  Homestead  Fire  Insur- 
ance Company,  recover  from  the  defendant  Sam 
Ga11)reath  the  sum  of  $5,787.50  damages,  together 
with  its  costs  of  suit  herein  taxed  at  the  sum  of 
$74.35. 

2.  That  the  plaintiff,  Sun  Insurance  Office,  Lim- 
ited, recover  from  the  defendant  Sam  Gal  breath  the 
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sum  of  $4,654.41  damages,  together  with  its  costs  of 
suit  herein  taxed  at  the  sum  of  $122.54. 
Dated:     May  10th,  1949. 

/s/  DAL  M.  LEMMON, 

U.  S.  District  Judge. 

Entered  in  Civil  Docket  May  10,  1949. 
[Endorsed] :     Filed  May  10,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Sam  Galbreath,  Defendant  in  the  above-entitled 
case,  hereby  appeals   from  the  judgment  entered 
herein  on  the  10th  day  of  May,  1949. 
Dated:     October  24,  1949. 

EARL  D.  DESMOND, 
E.  VAYNE  MILLER, 
K.  D.  ROBINSON, 

Attorneys  for  Defendant, 
Sam  Galbreath. 
[Endorsed] :     Filed  Oct.  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  THE  RECORD  ON  AP- 
PEAL 

A.  A  transcri])tioii  by  the  reporter  of  all  the 
testimony  taken  at  the  trial  which  was  stenographi- 
cally  reported. 

B.  A  copy  of  the  Coni])laint  and  Amended  Com- 
plaint. 

C.  A  cojDy  of  the  Answer. 

D.  Findings  of  Fact  and  Conclusions  of  Law. 

E.  Notice  of  Motion  for  new  trial. 

F.  Decision,  Judgment  and  Opinion  of  Court. 

Respectfully  submitted, 

/s/  EARL  D.  DESMOND, 
/s/  E.  VAYNE  MILLER, 
/s/  K.  D.  ROBINSON, 

Attorneys  for  Defendant 
Sam  Galbreath. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

1.  The   Court  committed  error  in  finding  that 
the  firo  was  proximateh^  caused  by  the  stove. 

2.  The  doctrine  of  Res  Ipsa  Loquitur  cannot  be 
applied  to  the  instant  cause. 
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3.  Plaintiffs  did  not  establish  that  the  instru- 
mentality complained  of,  the  stove  and  its  acces- 
sories were  under  the  exclusive  control  of  the 
defendants. 

4.  As  a  general  rule  the  destruction  of  property 
by  fire  does  not  raise  the  presumption  of  negligence. 

5.  A  stove  is  not  an  inherently  dangerous  article 
and  the  "Res  Ipsa  Loquitur"  doctrine  is  not  ap- 
plicable. 

Respectfully  submitted, 

/s/  EARL  D.  DESMOND, 
/s/  E.  VAYNE  MILLER, 
/s/  K.  D.  ROBINSON, 

Attorneys  for  Defendant 
Sam  Galbreath. 

[Endorsed]  :     Filed  Dec.  1,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  PREPARE 
RECORD  ON  APPEAL 

Good  cause  appearing  therefore.  It  Is  Ordered 
that  Defendant  Sam  Galbreath  may  have  to  and 
including  the  31st  day  of  December,  1949,  in  which 
to  prepare  record  on  appeal  herein. 
Dated:     December  2,  1949. 

/s/  DAL  M.  LEMMON, 

Judge  of  the  United  States 
District  Court. 

[Endorsed] :     Filed  Dec.  2,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  PREPARE 
RECORD  ON  APPEAL 

Good  cause   appearing  tlierefor,   It  Is   Ordered 
that  Defendant  Sam  Galbreath  may  have  to  and 
including  the  16th  day  of  January,  1950,  in  which 
to  prepare  record  on  appeal  herein. 
Dated:     December  29th,  1949. 

.  /s/  DAL  M.  LEMMON, 

Judge  of  the  United  States 
District  Court. 

[Endorsed]  :     Filed  Dec.  28,  1949. 
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In  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Northern 
Division 

No.  5911 

THE  HOMESTEAD  FIRE  INSURANCE  COM- 
PANY and  SUN  INSURANCE  OFFICE, 
LIMITED, 

Plaintiffs, 

vs. 

SIGNAL  OIL  COMPANY,  SAM  GALBREATH, 
FIRST  DOE,  SECOND  DOE,  THIRD  DOE, 
and  BLACK  COMPANY, 

Defendants. 
Before :  Hon.  Dal  M.  Lemmon, 
Judge. 

REPORTER'S  TRANSCRIPT 

Appearances : 

For  the  Plaintiffs: 

AUGUSTUS  CASTRO,  ESQ., 
COOLEY,  CROWLEY  &  GAITHER, 
333  Montgomery  Street, 
San  Francisco  4,  Calif. 

For  Defendant  Sam  Galbreath: 
EARL  D.  DESMOND,  ESQ., 
E.  VAYNE  MILLER,  ESQ., 
K.  D.  ROBINSON,  ESQ., 

307-11  Capital  National  Bank  Bldg., 

Sacramento  14,  Calif. 
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Tuesday,  May  11,  1948—10:00  o 'Clock  A.M. 

The  Clerk:  Homestead  Fire  Insurance  Com- 
l)any  versus  Signal  Oil  Coini)any. 

Mr.  Castro:     Ready  for  the  plaintiffs. 

Mr.  Desmond:     Ready. 

Mr.  Castro:  May  I  finish  putting  on  this  dia- 
gram, your  Honor?    It  will  be  very  short. 

The  Court:    You  may. 

Mr.  Castro:     Call  Mr.  Roy  Albers. 

The  Court :  May  I  ask  comisel  for  the  ])laintiffs 
what  is  the  situation  wdth  relation  to  the  Signal  Oil 
Company  ? 

Mr.  Castro:  The  complaint  against  the  Signal 
Oil  Company  has  been  dismissed  without  prejudice. 

The  Court:  The  form  of  the  dismissal  is  that 
agreement  ? 

The  Clerk:     It  isn't  signed  by  you,  sir. 

Mr.  Castro:  It  is  not  signed;  however,  I  will 
sign  it. 

ROY  ALBERS 

Called  by  the  plaintiffs,  sworn. 

The  Clerk:     May  we  have  your  name,  sir? 
A.    Roy  Albers. 

Direct  Examination 
By  Mr.  Castro: 

Q.     What  is  your  name?  [2*] 

A.    Roy  Albers. 

Q.     AVhere  do  you  live?  A.     Sonora. 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Q.     How  long  have  you  lived  there? 

A.     Forty  years. 

Q.     What  is  your  occupation?  A.     Laborer. 

Q.  In  October  of  1946,  were  you  employed  by 
Herold  Lumber  Company?  A.     Yes,  sir. 

Q.     Where?  A.     Auburn. 

Q.  And  at  that  time,  who  was  your  superior 
employee?  A.     Charley  Little. 

Q.  And  on  the  31st  day  of  October,  1946,  were 
you  acquainted  with  Sam  Galbreath? 

A.     I  didn't  get  that. 

Mr.  Castro:  The  witness  is  hard  of  hearing, 
your  Honor.  I  am  sorry;  I  will  try  to  raise  my 
voice. 

Q.     Were  you  acquainted  with  Sam  Galbreath? 

A.     Yes,  sir. 

Q.     And  how  long  had  you  known  Mr.  Galbreath  ? 

A.     Oh,  I  would  say  about  six  months. 

Q.  Did  you  go  to  Mr.  Galbreath 's  place  of  busi- 
ness on  October  31,  1946,  and  pick  up  a  stove?  [3] 

A.     I  did. 

Q.     Do  you  know  what  type  of  stove  that  was? 

A.     I  couldn't  say  the  name,  but  it  is  an  oil  stove. 

Q.     Who  sent  you  for  it? 

A.     Charley  Little. 

Q.  And  whom  did  you  see  at  Galbreath 's  plant 
where  you  picked  it  up? 

A.     Just  the  son  and  the  father. 

Q.     Do  you  know  the  son's  name? 

A.     No,  I  don't. 
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Q.     Was  that  stove  crated  or  uncrated? 

A.     T  didn't  get  it. 

Q.     Was  the  stove  crated? 

The  Court:     Boxed  in  a  crate  or  not? 

The  Witness:     Yes,  it  was  in  a  crate. 

Q.  (By  Mr.  Castro)  :  AVhat  did  you  do  with 
the  stove? 

A.  Well,  I  put  it  on  a  pickup,  took  it  over  to 
the  office  and  unloaded  it. 

Q.     Whose  office  did  you  take  it  to? 

A.     To  the  plant  office,  Auburn. 

Q.     At  the  Herold  Lumber  Company? 

A.     Yes,  sir. 

Q.  WHiat  did  you  do  with  the  stove  when  you 
unloaded  it?  A.     Just  left  it  sit  there. 

Q.     Did  you  uncrate  or  unbox  it?  [4] 

A.     No,  sir. 

Q.     Did  you  take  the  crate  off? 

A.     Just  the  top  of  it  to  look  at  it. 

Q.  And  whore  did  you  put  the  stove  in  the  lum- 
ber yard?  A.     In  the  office. 

Q.  Now  (indicating)  this  rectangle  represents 
the  rectangular  building  of  Herold  Lumber  Com- 
pany in  Auburn. 

Mr.  Desmond:  Well,  I  object  to  that  as  a  con- 
clusion.  There  is  no  foundation  laid. 

Mr.  Castro:  All  right,  we  will  strike  it  then, 
comisel. 

Q.  Now,  where  in  the  office  did  you  put  the 
stove?  A.     Well,  right  in  by  the  counter. 
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Q.     Did  you  do  anything  else  with  the  stove? 

A.     No,  I  didn't. 

Q.  Later  that  day,  did  you  see  anybody  from 
Sam  Galbreath's  place  of  business  at  the  lumber 
office'?  A.     No,  sir. 

Q.  Did  you  see  any  truck  with  the  Galbreath 
sign  on  it  at  the  lumber  company? 

A.     On  the  following  day. 

Q.     What?  A.     On  the  following  day. 

Q.     On  the  day  after  the  delivery? 

A.     Yes,  sir.  [5] 

Q.  And  will  you  describe  the  truck  that  you  saw 
there?  A.     I  think  I  could. 

Q.     Gro  ahead. 

The  Court:     Describe  it. 

The  Witness :  Just  a  pickup  with  the  equipment 
to  maintain  the  stove,  and  one  thing  and  another. 

Q.  (By  Mr.  Castro) :  And  did  it  have  any  name 
on  it? 

A.     I  think  it  did ;  the  Signal  Oil  Company. 

Q.     Did  it  have  any  other  name? 

A.     Sam  Galbreath's  name  on  it. 

Q.  Now  did  you  do  anjrthing  other  than  uncrate 
the  top  of  that  stove?  A.     No,  I  did  not. 

Mr.  Castro :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Desmond: 

Q.  You  state,  Mr.  Albers,  that  you  got  the  stove 
in  Mr.  Galbreath's  place  of  business? 

A.     I  can't  hear  vou. 
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Q.  You  state  that  you  got  this  stove,  or  this  stove 
that  was  in  a  crate,  at  Mr.  Galbreath's  place  of 
business?  A.     I  did. 

Q.     Wliat  day  was  that? 

A.     Well,  I  couldn't  say  the  date. 

Q.  Do  you  remembev  what  day  of  the  week  it 
was?  A.     No.  [6] 

Q.  Were  you  working  for  the  Herold  Lumber 
Company  at  the  time?  A.     Yes. 

Q.     AVhat  were  your  duties? 

A.     I  was  a  leveller  operator. 

Q.  The  leveller  operator.  Would  you  explain 
that? 

A.     Well,  it's  a  machine  that  i3icks  up  lumber. 

Q.     How  long  had  you  been  working  there? 

A.     Oh,  just  a  short  while. 

Q.     I  see.   Now,  who  sent  you  after  this  stove  ? 

A.     Charley  Little. 

Q.     What  did  he  tell  you? 

A.  He  says,  "Go  over  and  pick  up  the  stove  up 
and  bring  it  over." 

Q.     Did  he  tell  you  what  kind  of  stove? 

A.     An  oil  stove. 

Q.     Did  he  give  you  any  other  instructions? 

A.     That's  all. 

Q.  And  you  are  sure  you  went  over  in  a  pickup 
truck  and  got  the  stove  ?  A.     It  was  my  truck. 

Q.     Your  own  personal  truck?  A.     Yes. 

Q.     It  didn't  belong  to  the  lumber  company? 

A.     No.  [7] 
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Q.     And  where  did  you  put  the  stove? 

A.     Inside  the  office  behind  the  counter. 

Q.  Inside  of  the  office  of  the  himber  company 
behind  the  counter,  is  that  correct?  A.     Yes. 

Q.     And  did  you  do  anything  further  with  it? 

A.     No. 

Q.     And  who  delivered  the  stove  to  you? 

A.     Who  delivered  it  to  me? 

Q.     Yes. 

A.     Sam  Galbreath. 

Q.  Did  .you  have  any  conversation  at  that  time 
about  installing  it  or  anything?  A.     No. 

Q.     Didn't  talk  about  installing  it? 

A.  Oh,  I  just  asked  him  about  it,  just  a  few^ 
questions. 

Q.     What  did  you  ask  him? 

A.  What  kind  of  stove  it  was  and  how  good  it 
was.   I  figured  on  getting  one  myself. 

Q.     You  later  bought  a  stove,  did  you? 

A.     Yes. 

Q.  Did  you  ask  Mr.  Galbreath  how  to  install  it, 
how  to  connect  it  up  or  anything  ?  A.     No,  sir. 

Q.     Did  you  ask  him  how  it  burnt?  [8] 

A.     No. 

Q.  Didn't  you  ask  him  how  to  light  it  or  any- 
thing? A.     No. 

Q.  You  had  no  conversation  at  all  other  than 
Mr.  Little  sent  you  for  a  stove?  A.     No. 

Q.  Now,  did  you  get  any  stove  pipe  with  the 
stove?  A.     No,  sir. 
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Q.     Did  you  get  any  connections  for  the  stove? 

A.     No,  sir;  just  the  stove. 

Q.     Just  the  stove  in  a  crate? 

A.     That's  right. 

Q.  I  see.  Now,  you  say  you  saw  a  truck  with 
the  Signal  Oil  Company's  sign  and  Mr.  Galbreath's 
name  on  it  the  following  day? 

A.     How  was  it? 

Q.  I  say  you  said — you  testified  that  you  saw  a 
truck  with  the  Signal  Oil  Company's  sign  on  it,  and 
Mr.  Galbreath's  name  on  it,  the  following  day,  is 
that  right?  A.     Yes. 

Q.     Where  did  you  see  that  truck? 

A.     I  am  pretty  sure  it  w^as  sitting  out  in  front. 

Q.     In  front  of  where?  A.     Of  the  office. 

Q.     What  office?  [9] 

A.     Herold  Lumber  Company. 

Q.  Now,  would  you  tell  us,  please,  where  the 
Herold  Lumber  Company's  office  was? 

A.     Where  it  was  located? 

Q.     Yes. 

A.     Outskirts  of  the  Sacramento  Highway. 

Q.  Well,  what  do  you  mean  *'the  Sacramento 
Highway"?  A.     Street. 

Q.     On  Sacramento  Street? 

A.     Yes,  in  Auburn. 

Q.  Is  that  the  main  highway  between  Sacra- 
mento and  Auburn?  A.     No. 

Q.     Tell  the  Court  what  highway. 

A.     Just  the  back  road  from  here  to  Folsom. 
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Q.  And  how  far  back  is  it  from  the — the  build- 
ing, how  far  is  the  building  back  from  the  highway? 

A.     Oh,  I  would  say  about  fifty  feet. 

Q.  And  what  sort  of  a  building  was  it,  wood  or 
metal  ?  A.     Wood. 

Q.  Now,  with  reference  to  the  lumber  company 
building  you  have  described,  where  is  Mr.  Gal- 
breath's  plant? 

A.  Well,  I  would  say  that's  about  150  yards  away 
from  there. 

Q.     In  what  direction? 

A.     That  would  be  south. 

Q.  Now,  that  was  the  day  after  you  got  the 
stove,  you  are  [10]  positive  of  that? 

A.     No,  I  ain't  positive  of  anything. 

Mr.  Desmond:     I  see.   That's  all. 

Redirect  Examination 
By  Mr.  Castro: 

Q.  Did  a  fire  take  place  at  the  lumber  yard  while 
the  Galbreath  truck  was  there? 

Mr.  Desmond:  Objected  to,  your  Honor,  as  as- 
suming something  not  in  evidence. 

The  Court:     Overruled;  you  may  answer. 

The  Witness:     Yes. 

Mr.  Castro:     No  further  questions. 

The  Court :     Any  further  questions  ? 

R  ecr  OSS-Examination 
By  Mr.  Desmond: 

Q.  You  are  positive  this  truck  you  saw  had  the 
name  "Galbreath"  on  it?  A.     I  was. 
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Q.     Where  was  it  on  the  truck? 

A.     I  am  pretty  sure  it  was  on  the  door. 

Q.  What  was  the  name  ?  Was  there  any  initials 
or  anything?  A.     No;  it's  hard  to  say. 

Q.  Do  you  know  whether  or  not  there  was  a 
name  on  it?  A.     I  am  pretty  sure  there  was. 

Q.     How  sure  are  you? 

A.     I  am  pretty  sure. 

Q.  You  are  sure  there  was  no  name  on  there 
except  Signal  [11]  Oil  Company? 

A.     Sam  Galbreath's  name. 

Q.     You  are  sure  of  that?  A.     Yes. 

Q.  Now,  you  mention  a  fire.  Did  that  fire  occur 
the  same  day  that  you  took  the  stove  over? 

A.     No. 

Q.     You  are  sure  of  that? 

A.     I  am  sure  of  that. 

The  Court:     Was  it  the  next  day? 

A.     That,  I  couldn't  say. 

The  Court :     That  is  all.  You  may  step  down. 

(Witness  excused.) 
Mr.  Castro:     Mr.  Little. 

CHARLES  W.  LITTLE 

Called  for  the  plaintiffs,  sworn. 

The  Clerk :     And  your  full  name,  sir  ? 

A.     Charles  W.  Little.  \ 

The   Clerk:     Will    you   take   the   witness   stand, 

please  ?  i 
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Direct  Examination 
By  Mr.  Castro: 

Q.     Will  you  state  your  name? 

A.     Charles  W.  Little. 

Q.     Where  do  you  reside?- 

A.     Forest  Hill.  [12] 

Q.     How  long  have  you  lived  there? 

A.  Oh,  off  and  on  for  about  two  and  a  half 
years. 

Q.  And  in  October  of  1946,  where  were  you 
living  ?  A.     Auburn. 

Q.     That  is  in  what  county? 

A.     Placer  County. 

Q.     And  State  of  California?  A.     Right. 

Q.  And  at  that  time,  in  whose  employment  were 
you?  A.     Herold  Lumber  Company. 

Q.     And  where  were  you  employed? 

A.  At  the  Herold  Lmnber  Company,  on  Sacra- 
mento Street. 

Q.     In  what  city?  A.     Auburn. 

Q.  And  was  that  located  in  the  city  itself  or  is  it 
outside  the  city?  A.     On  the  outskirts. 

Q.  Now,  what  did  the  lumber  company  consist 
of  so  far  as  actual  physical  set-up  at  its  place  of 
business  ? 

A.  Well,  it  consisted  of  approximately  two  acres 
of  ground,  and  was  in  the  course  of  construction 
of  a 

Q.     It  was  a  new  plant  there  ?  A.     Right. 
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Q.     AVas  a  building  erected?  A.     Yes.  [13] 

Q.     What  type  of  building  was  it? 

A.  Lumber  shed.  On  that  lumber  shed  was  two 
rooms  built  into  it. 

Q.  And  do  you  know  the  approximate  length  of 
that  iHiilding?  A.     32  by  64,  I  believe. 

Q.     32  feet  would  be  what,  the  width? 

A.     That's   right. 

Q.     And  64  feet  would  be  the  length? 

A.     That's  right. 

Q.     Now  where  were  these  offices  in  that  building  ? 

A.     In  the  southwest  corner. 

Q.  Southwest.  And  can  you  give  me  the  approxi- 
mate size  of  the  office  ? 

A.     16  by  16  each,  office  and  storeroom. 

Q.  Now,  indicate  on  the  blackboard  here,  if  you 
will  W'ith  the  chalk,  the  location  of  the  office  in  that 
building. 

A.     (Witness  goes  to  blackboard  and  indicates.) 

Q.     You  have  marked  "X," 

A.     That's  right. 

Q.     (Continuing)  :     as  the  office.  That  would 

be  the  southwest  corner  ?  A.     That's  right. 

Q.  And  where  is  the  Sacramento  Street  that  you 
have  referred  to?  A.     We  will  mark [14] 

Q.  We  will  mark  there  "Sacramento."  Now% 
w^hat  was  that  building  constructed  of? 

A.  Well,  it  is  constructed  of  fir  timbers  and 
siding  on  the  office  part  of  it,  and  on  the  ends 
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Q.     Now,  in  that  office,  were  there  any  windows? 

A.     Yes,  there  were  four. 

Q.     Would  you  indicate  the  windows'? 

A.     (Witness  indicates.) 

Q.  Now,  you  have  just  put  in  two  windows,  I 
believe,  on  the  front  side  of  the  building,  and  also 
two  on 

A.     On  the  west — or  the  south  .side. 

Q.  That  would  be  the  south  side;  and  the  front 
side  is  what  direction  %  A.    West. 

Mr.  Desmond:  May  I  suggest  to  the  counsel, 
would  he  have  the  witness  indicate  the  various  direc- 
tions :  north,  east,  south  and  west  ? 

Q.  (By  Mr.  Castro) :  Now,  did  that  office  have 
any  doors'? 

A.  It  had  a  door  here  and  a  door  here.  (In- 
dicating.) 

Q.     Would  you  draw  the  doors  in'? 

A.     (The  witness  draws  on  blackboard.) 

Q.  Now  did  the  office  have  anything  in  it  besides 
the  four  walls  and  the  floor  and  the  ceiling'? 

A.     The  counter  and  two  desks  and  a  telephone. 

Q.     Where  was  the  counter  located*?  [15] 

A.     Well,  this  is  a  good  illustration.  (Indicating.) 

Q.  You  have  indicated  a  rectangle.  Would  you 
mark  that  as  the  counter? 

A.     (Witness  makes  mark  on  blackboard.) 

Q.  What  is  the  approximate  length  of  that  coun- 
ter'? A.     Thirteen  feet. 
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Q.  And  about  how  far  was  it  set  from  the  south 
side  of  the  building?  A.     About  three  feet. 

Q.     About  how  wide  was  the  counter? 

A.     I  think  it  was  twenty-two  inches  wide. 

Q.     And  its  approximate  height? 

A.     About  forty  inches. 

Q.  Now,  where  were  the  desks  that  you  have  re- 
ferred to? 

A.     They  were  over  on  this  side.    (Indicating.) 

Q.  You  haA^e  drawn  two  rectangles.  Would  you 
indicate  the  word  "desks"  on  them? 

A.     (Witness  indicates.) 

Q.  Now,  are  you  acquainted  with  Sam  Gal- 
breath  ?  A.     Yes. 

Q.     How  long  have  you  known  him? 

A.     About  ten  years. 

Q.  And  during  that  time  have  you  done  any  busi- 
ness with  him?  A.     Oil — stove 

Q.  And  during  the  month  of  October,  1946,  did 
you  have  any  conversation  with  him  concerning  a 
heating  system  or  a  heating  unit  for  that  office  ?  [16] 

A.     I  did. 

Q.     Where  did  that  conversation  take  place  ? 

A.     In  his  office. 

Q.     Who  was  present? 

A.  Well,  I  don't  remember  if  there  was  anybody 
present;  probably  some  one  of  his  employees  may 
have  been  in  and  out. 

Q.     Whom  did  you  talk  to  at  that  time? 

A.     Sam. 
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Q.     What  was  your  discussion? 

Mr.  Desmond:     AVill  you  fix  the  date? 

Q.  (By  Mr.  Castro) :  Can  you  fix  that  date  with 
relation  to  when  3"ou  had  a  fire  at  the  lumber  com- 
pany ?  A.     Previous. 

Q,     About  how  long  previous? 

A.     It  may  have  been  a  week. 

Q.     And  what  was  that  conversation? 

A.  To  see  whether  or  not  he  could  furnish  me  a 
stove. 

Q.     And  was  he  able  to  furnish  a  stove? 

A.     He  said  he  could,  yes. 

Q.  And,  did  he  give  you  any  description  or  name 
of  the  stove  ? 

A.  Well,  no,  any  more  than  we  discussed  the  size 
of  the  stove  necessary  to  heat  the  area  that  was  to 
be  heated. 

Q.    And  what  size  of  stove  was  it  to  be? 

A.     That  I  can't  tell. 

Q.  Now  was  there  any  discussion  concerning  the 
installation  [17]  of  the  stove? 

A.  No  more  than  he  had  the  necessary  tubing, 
pipe  and  fittings  and  would  install  it. 

Q.  Now,  did  you  later  have  a  stove  picked  up 
from  Galbreath's?  A.     Yes. 

Q.  ■  Did  you  have  the  copy  of  the  delivery  tag, 
whatever  it  is,  Mr.  Little ;  did  you  have  a  sales  tag, 
I  believe  Number  B-42277 

Mr.  Castro :     At  this  time,  we  would  offer  in  evi- 
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dence,  your  Honor,  a  piece  of  paper  on  which  bears 
the  name  Sam  Galbreath.  It  bears  a  serial  number 
B-42288,  Auburn,  California,  10-31-46,  sold  to  Her- 
old  Lumber  Company,  One  Customaire — spelled 
(S])elling)  a-i-r-e— $55.50  CHG;  sales  tax  $1.38; 
total  $56.88.  I  believe  the  initials  are  D.  G.  We  will 
offer  the  document  in  evidence  as  Plaintiffs'  Exhibit 
first  in  order,  your  Honor. 

The  Court:     Received. 

The  Clerk :     Plaintiffs'  Exhibit  1. 

(The    document    referred    to    was    marked 
Plaintiffs'  Exhibit  1  in  Evidence.) 

Mr.  Castro:  I  show  you  Plaintiffs'  Exhibit  1, 
referring  to  a  Customaire  Heater.  Was  that  the 
heater  which  was  delivered,  which  was  brought  to 
the  Herold  Lumber  Company? 

Mr.  Desmond:  Just  a  moment,  we  are  going  to 
object.  There  is  no  foundation  laid  at  this  time  to 
show  any  [18]  comiection  by  this  witness  with  this 
particular  tag.  Now  he  can  testify  what  was  brought 
there,  your  Honor,  but  he  certainly  can't  draw  a 
conclusion  from  this  sales  invoice. 

Q.  (By  Mr.  Castro)  :  All  right,  did  you  pay 
for  that  sales  invoice  ?  A.     I  did. 

Mr.  Castro:  T  think  that  is  the  connection,  your 
Honor. 

Q.     (By  the  Court)  :     Where  did  you  first  see  it? 

A.     The  invoice  or  the  stove? 

Q.     Yes. 
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A.  The  invoice  first  I  saw  it  was  when  the  bill 
was  sent  to  the  Herold  Lumber  Company. 

Q.     How  was  it  sent  %  A.     The  bill,  by  mail. 

Q.     You  received  it  through  the  mail? 

A.     That's  right. 

Mr.  Desmond:  If  your  Honor  please,  I  might 
clarify  that  point.  I  believe  the  witness  said  he 
received  the  bill,  not  the  invoice. 

Q.  (By  the  Court)  :  You  mean  you  received  the 
invoice  that  you  have  in  your  hand  in  the  mail? 

A.     No,  we  didn't  receive  that. 

Q.  Where  did  you  receive  that?  That  was  my 
question. 

A.  I  believe  the  Herold  Lumber  Company  has  a 
copy  of  this — or  I  mean  a  yellow  slip  which  is  gener- 
ally given  on  delivery.  [19] 

Q.  You  mean  b}^  that  that  you  received  a  yellow 
slip  which  is  a  copy  of  the  exhibit  you  have  in  your 
hand? 

A.     AVell,  I  couldn't  swear  to  it  that  we  did. 

Q.     What  became  of  that  slip? 

A.     That  I  couldn't  say. 

Q.     Did  you  destroy  it  in  the  fire? 

A.     Well,  it  might  have  been. 

Mr.  Desmond:  No,  your  Honor,  we  have  a  note 
in  the  file  that  the  original  was  sent  to  the  plaintiffs 
in  this  action. 

The  Court:     What  is  that? 

Mr.  Desmond:     We  have  a  note  in  the  file  that 
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the  original  was  sent  to  the  plaintiffs  in  the  action. 

I  have  a  statement  here 

Mr.  Castro:     You  can't  tell  by  the  statement. 

Mr.  Desmond:  Have  you  completed  with  that 
statement  ? 

Mr.  Castro:     Just  a  moment. 

The  Court:     Can't  you  speed  it  up? 

Mr.  Desmond:     Yes,  I  would  like  to. 

Mr.  Castro:  At  this  time,  we  offer  in  evidence  a 
document  entitled  Statement,  Sam  Galbreath  Petrol- 
eum Products,  'Phone  Auburn  30R,  124  Finley 
Street. 

The  Court:  Lay  the  foundation.  Where  did  it 
come  from? 

Q.  (By  Mr.  Castro) :  Would  you  examine  this 
document  bearing  date  October  31,  1946?  [20] 

A.     (Witness  examines  document.) 

Q.     Did  you  receive  that? 

A.     Well, — I  probably  did. 

Q.  And  at  the  time  it  was  received,  were  any 
invoices  attached  to  it  as  indicated? 

A.     That  I  can't  tell  you. 

Q.     Do  you  know  whether  or  not 

A.     We  had  a  bookkeeper  take  care  of  the  mail. 

Q.  Do  you  know  whether  or  not  invoice  referred 
to  as  dated  October  27,  '42,  number  42277,  was 
actually  attached  to  that  statement? 

Mr.  Desmond:  Now,  just  a  moment,  Mr.  Little, 
I  want  to  object. 
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The   Court:     The  witness   says  he  probably  re- 
ceived it. 
Mr.  Castro:     We  will  mark  it  for  identification. 
The  Clerk:     Plaintiffs'  2  for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiffs' 2  for  identification.) 
Q.     (By  Mr.  Castro)  :     Now,  what  was  your  of- 
ficial capacity  at  the  Herold  Lumber  Company  ? 
A.     Yard  manager. 

Q.     And  you  had  been  yard  manager  for  approxi- 
mately how  long?  A.    Well,  three  months. 
Q.     You  may  take  the  stand. 

(The  witness  resumed  the  witness  stand.) 

Q.     Were  you  acquainted  with  Roy  Albers? 

A.     Yes. 

Q.    And  how^  long  have  you  known  Mr.  Albers  ? 

A.     Well,  about  two  months  and  a  half. 

Q.     At  what  time  was  it  that  you  had  known  him 
for  about  two  and  a  half  months? 

A.     Right  at  that  time,  previous  to  the  31st  of 
October. 

Q.     Now,  did  you  send  him  for  a  heater? 

A.    Yes. 
f  Q.     And,  did  he  pick  up  a  heater  and  bring  it  to 
your  place  of  business?  A.    Yes. 

Q.    And  do  you  know  what  kind  of  a  heater  that 
was? 

A.     I  couldn't  tell  you  the  name.    It  was  an  oil 
heater. 
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Q.  And  do  you  know  where  that  oil  heater  was 
placed  in  your  premises? 

A.     It  was  placed  inside  the  office. 

Q.     Where  about  in  the  office? 

A.     That  I  couldn't  say. 

Q.     (By  the  Court):     Did  you  see  it  there? 

A.     I  saw  it  delivered,  that's  all. 

Q.  After  it  was  delivered,  didn't  you  see  it  in 
the  office? 

A.  I  saw  it  in  there  l)ut  it  was  just  in  back  of 
the  counter. 

Q.  (By  Mr.  Castro.) :  Now,  did  somebody  come 
there  after  the  heater  was  delivered  to  install  it? 

A.    Yes. 

Q.     And  can  you  identify  who  came  there? 

A.  Well,  the  person  that  came  over  there  first  I 
had  never  seen  before. 

Q.     Is  he  present  in  the  courtroom  this  morning? 

A.     He  is  not. 

Q.     He  is  what?  A.     He  is  not. 

Q.     All  right,  did  someone  else  come  over? 

A.     Later,  yes. 

Q.     How  did  the  first  man  come  over? 

A.     Came  over  in  a  pick-up. 

Q.  And  did  that  pick-up  have  any  identification 
on  it?  A.     Not  that  I  know  of. 

Q.     And  who  came  over  later? 

A.     One  of  Mr.   Galbreath's 

Mr.  Desmond:     I  am  going  to  object. 


Homestead  Fire  Ins.  Co.,  et  al.  45 

(Testimony  of  Charles  W.  Little.) 

Q.  (By  Mr.  Castro) :  What  was  the  name  of 
the  man  who  came  over  later? 

A.     Well,  I  know  him  as  Harry. 

Q.     (By  the  Court):     As  who?  A.     Harry. 

Q.  (By  Mr.  Castro) :  And  is  he  present  in  the 
courtroom  today  ?  A.     Yes.  [23] 

Q.     Would  you  point  him  out  ? 

A.  He  is  on  the  bench  directly  in  back  of  Mr. 
Galbreath. 

Mr.  Castro  (To  man  referred  to) :  Would  you 
stand  up  for  the  purpose  of  the  record? 

(The  person  spoken  to  arose  and  gave  his 
name  as  Harry  Gregory.) 

Q.  (By  Mr.  Castro) :  Now,  the  first  man  that 
came  there,  did  you  later  see  him  with  Mr.  Gregory  ? 

A.  Yes,  I  saw  him  around  there.  I  was  mostly 
out  in  the  yard.  I  w^as  very  busy  checking  in  and 
sending  out  loads  of  lumber. 

Q.  He  and  Mr.  Gregory  were  together  at  various 
times?  A.     Well,   I   could   assume   that   they 

were. 

Mr.  Desmond:  I  am  going  to  ask,  please,  that 
the  answer  go  out. 

Mr.  Castro:     Certainly  it  may  go  out. 

The  Court:  No  need  to  flare  up  about  it;  just 
make  your  objection. 

Q.  (By  Mr.  Castro) :  Did  you  see  them  to- 
gether? A.     Well,  I  can't  say  that  I  did. 

Q.  Did  you  see  how  Mr.  Gregory  came  to  the 
Herold  Lumber  Company? 
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A.     I  didn't  see  when  he  came. 

Q.  Now  while  he  was  there  did  you  see  any 
vehide  there? 

A.  Tlunr  pickup  that  I  speak  of  was  there  all 
afternoon [24] 

Q.     Now 

A.     (Continuing)  :     up  until  the  time  that  I 

left  that  I  know  of. 

Q.  Did  you  see  Mr.  Gregory  in  and  out  of  the 
Herold  Lumber  Company  office? 

A.  I  saw  him  a  couple  of  times.  I  wasn't  near 
the  office,  however. 

Q.  But  did  you  see  him  going  in  and  out  of  the 
office  ?  A.    Yes. 

Q.  Now,  did  a  fire  take  place  on  October  31,  1946, 
at  the  Herold  Lumber  Company  office? 

A.     Ye^. 

Q.     Were  you  present  at  the  time  of  the  fire? 

A.     No,  not  w^hen  it  started. 

Q.     Where  were  you  ?  A.     I  was  at  home. 

Q.     And  what  were  you  doing? 

A.     I  had  just  gotten  out  of  the  bath  tub. 

Q.  And  with  relation  to  a  conversation,  were  you 
having  a  conversation  with  anybody? 

Mr.  Desmond:     To  which  we  object. 

The  Court:     Overruled. 

Mr.  Castro :  I  am  not  asking  for  the  conversa- 
tion. 

Q.     You  may  answer.  A.     Yes.  [25] 

Q.     Who  with?  A.     My  brother. 

Q.     What  is  his  name?  A.     J.  E.  Little. 
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Q.  .  And  how  were  you  talking  to  him? 

A.     Telephone. 

Q.  Did  you  furnish  any  material  for  the  installa- 
tion of  that  oil  heater  ?  A.     No. 

Q.  Did  you  get  a  bill  for  the  material  used  in 
the  installation  of  an  oil  heater?  A.     Yes. 

Q.     From  whom  ?  A.     From  Mr.  Galbreath. 

Q.     Do  you  have  a  copy  of  it? 

A.     (Witness  hands  document  to  Mr.  Castro.) 

Mr.  Castro:  At  this  time,  we  offer  in  evidence  a 
statement :  Sam  Galbreath  Petroleum  Products, 
Serial  No.  B-10543,  Auburn,  California,  10-31-1946; 
Sold  to  Herold  Lumber  Company,  Copper  Tubing, 
23  feet,  price  15,  total  3.45;  Fittings,  3,  price  40, 
total  1.20;  Value  1.00;  Bushings  "CHG"  2,  20, 
total  .40;  Drum,  $4.00;  Stove  Oil,  38,  price  10,  total 
$3.80;  Sales  Tax  .35;  Total  $14.20;  Drivers  initials 
^'C.  L." 

The  Court:  No  foundation  has  been  laid  for  its 
introduction.  [26] 

Mr.  Desmond:  We  ask  that  these  be  produced; 
and  I  don't  think  counsel  disputes  the  fact,  your 
Honor. 

The  Court:  It  should  be  connected  up  either  by 
testimony  or  by  stipulation  with  counsel.  No  use  to 
put  it  in  evidence  without  any  foundation  for  it. 

Mr.  Castro :     Do  you  have  any  objection? 

Mr.  Desmond:  We  are  going  to  make  the  objec- 
tion at  this  time,  your  Honor,  that  there  has  been 
no  identification  made.   If  he  wants  to  introduce  it 
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for  identification,  that  is  another  matter. 

The  Court:     Sustained. 

Q.  (By  the  Court) :  You  said  you  got  a  copy  of 
that  or  you  got  some  sort  of  statement  is  that  it? 

A.     Well  we  always  customarily  received  one. 

Q.  Do  you  have  any  independent  recollection  of 
receiving  it? 

A.  No,  I  haven't  any  more  than  I  do  know  that 
I  had  an  itemized  statement  of  the  fittings  that 
were  used. 

Q.  (By  Mr.  Castro)  :  Would  you  examine  this 
document?    (Handing  document  to  witness.) 

Mr.  Desmond:     May  we  see  it,  counsel? 

Mr.  Castro:  Yes.  (Handing  document  to  Mr. 
Desmond.)  The  handwriting  on  there  is  mine,  in- 
dicating the  first  exhibit  offered  in  evidence. 

Q.  I  show  \^ou  a  document  on  the  letterhead  of 
the  Herold  [27]  Lumber  Company,  Inc.  Are  you 
familiar  with  that  paper? 

A.     It  is  a  copy  of  the  itemized  statement. 

Q.     (By  the  Court) :     Did  you  ever  see  it  before  ? 

A.  Well,  I  probably  saw  it  when  I  paid  the  bill, 
when  I  signed  the  check. 

Q.  Do  you  know  that  you  received  it  or  do  you 
not  know  that  ?  A.     Received  the  statement  ? 

Q.     Yes. 

A.  Yes,  I  know  that  we  received  the  statement. 
Otherwise  I  wouldn't  have  signed  the  check  paying 
the  bill. 

Q.  Have  you  got  a  notation  there  indicating  it  is 
paid?  A.     No,  this  is  a  copy. 
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(Discussion  was  had  off  the  record  about  the 
document  referred  to.) 

Mr.  Desmond :     If  your  Honor  please 


The  Court:  Any  statement  unsworn  by  counsel 
won't  be  accepted  by  me,  so  you  don't  need  to  make 
any  objections. 

Mr.  Desmond:  I  am  going  to  object  to  the  docu- 
ment itself  on  the  ground  that  it  is  purely  self- 
serving.  It  is  the  document  4:hat  the  plaintiffs  pre- 
pared in  their  own  office. 

Mr.  Castro :  It  is  the  identical  duplicate  of  plain- 
tiffs'  Exhibit  No.  1  in  this  case,  and  plaintiffs'  ex- 
hibit which  it  was  going  to  offer  next  covering  the 
fittings  of  the  stove.  [28] 

The  Court :  If  you  can  prove  the  foundation  as 
having  come  from  the  defendant,  I  will  receive  it; 
but  if  this  is  a  statement  prepared  by  this  witness, 
I  will  not  receive  it  unless  you  can  prove  the  loss 
of  the  original  and  prove  that  is  a  copy. 

Mr.  Castro :  I  will  ask  that  this  document.  Serial 
Number  B-10543  be  marked  for  identification. 

The  Clerk:     Three  for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiffs' No.  3  for  Identification.) 

Mr.  Castro:  As  I  understand  it,  your  Honor,  at 
the  pre-trial  conference  there  was  a  stipulation  that 
l)oth  these  invoices,  Plaintiffs'  Exhibit  No.  1  and 
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Plaintiffs'  P]xbibit  No.  3  for  Identification  had  been 

paid  by  the  Herold  Lumber  Company. 

Mr.  Desmond :  Plus  another  invoice,  your  Honor, 
for  another  charge  entirely  which  has  nothing  to  do 
whatever  with  the  matter  now  before  the  Court. 

Mr.  Castro:     That  is  correct. 

Mr.  Desmond:  And  we  offer  our  objection  that 
the  check  which  counsel  attempted  to  put  in  at  that 
time  showing  a  voucher  attached  on  it  was  entirely 
self-serving  and  not  a  statement  of  the  actual  facts. 

Mr.  Castro :  The  check  was  withdrawn  except  as 
to  the  amount  actually  paid  by  the  Herold  Lumber 
Company  to  [29]  Galbreath's  organization. 

The  Court:     Was  it  a  cancelled  check? 

Mr.  Castro:  Well,  your  Honor,  it  is  the  carbon 
copy  of  the  original  check,  and  below,  it  has  an 
invoice. 

The  Court:  Well,  counsel,  you  appreciate  the 
rule  that  it  cannot  be  received  unless  you  prove  the 
loss  and  destruction  of  the  primary  evidence. 

Mr.  Castro:  I  realize  that,  your  Honor,  but  I 
thought  they  had  stipulated  that  these  invoices 
which  I  have  in  nay  hand  covering  the  Customaire — 
covering  the  fittings  of  the  Customaire  heater  and 
the  third  invoice  pertaining  to  a  battery  were  sub- 
mitted to  the  Herold  Lumber  Company  under  a 
statement  which  is  Plaintiffs'  No.  2  for  Identifica- 
tion, setting  forth  the  three  serial  numbers  that  are 
on  the  statement,  and  were  paid  by  the  Herold  Lum- 
ber Company. 
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The  Court:  Well,  all  I  have  in  my  note  here  is 
that  the  negligence  is  the  only  question  left. 

Mr.  Castro:     Now,  is  there  any  dispute  in  that? 

Mr.  Desmond:  Our  stipulation  was,  your  Honor, 
that  the  check  which  Mr. — which  counsel  had  pre- 
sented at  that  time  was  in  payment  of  these  three 
items.   That  was  the  stipulation. 

Mr.  Castro:  I  think  that  is  sufficient  foundation 
for  it. 

Mr.  Desmond:     It  didn't  go  beyond  that  at  all. 

Mr.  Castro:  I  think  that  is  sufficient  foundation, 
your  Honor,  for  the  offer  in  evidence  of  the  three 
statements  to  go  Avith  the  billhead,  covering  the 
three  statements — in  other  words,  these  invoices 
have  been 

The  Court:  It  doesn't  necessarily  follow  that  a 
check  was  stipulated  for  the  three  statements,  that 
those  statements  are  the  ones  that  were  received. 

Mr.  Castro:  I  don't  think  they  are  disputing  the 
fact 

Mr.  Desmond:  Well,  furthermore,  your  Honor, 
I  think  it  goes  to  another  question.  The  question 
here  is:  If  there  was  a  tire,  was  the  fire — ^was  the 
heater  and  the  matters  discussed  here  the  proximate 
cause  of  the  fire  due  to  the  negligence  of  the  de- 
fendant (lalbreath.  Now  I  don't  think  these  invoices 
go  to  prove  that  question. 

The  Court:  I  had  an  impression  at  this  time 
that  we  were  down  to  the  question  of  negligence. 
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Of  course,  if  the  question  of  negligence  would  be 

embraced  in  the  matter  of  proximate  cause 

Mr.  Desmond :     That  is  right. 

The  Court:     but  here,  we  are  spending  a  lot 

of  time  wrangling  whether  or  not  these  were  in- 
voices which  came  from  the  defendant  and  paid  by 
the  plaintiff.    I  thought  that  was  agreed  upon. 

Mr.  Desmond:  I  think  you  are  right  about  that, 
your  Honor.  [31] 

The  Court:  If  we  spend  any  more  time,  can  we 
get  down  to  the  question  of  negligence  and  proxi- 
mate cause?  Objections  are  being  made  by  counsel 
for  the  defendant  and  it  seems  to  me  that  they  are 
not  in  harmony  with  the  understanding  reached  at 
the  pretrial  conference. 

Mr.  Castro :  Then,  we  w^ould  ask  that  these  three 
invoices  or  rather  invoices  marked  Plaintiffs'  Ex- 
hibit 2  for  Identification  and  Plaintiffs'  Exhibit  3 
for  Identification,  together  Avith  invoice  bearing 
date:  10-8-1:6,  B-42186— (Showing  to  counsel.) 

Mr.  Desmond:  These  two  are  where  our  objec- 
tion goes,  your  Honor.  Our  stipulation  went  to 
Exhibit  1  and  3  for  identification,  that  the  check 
which  counsel  produced  at  that  time  was  in  pay- 
ment of  this,  together  with  another  invoice.  Now 
that  other  invoice  to  go  with  this  statement  is  in- 
competent, irrelevant  and  immaterial,  has  no  part 
of  the  case,  and  it  does  not  help  in  any  way  to 
prove  the  issues.  That  is  what  our  objection  is  to 
these  matters. 
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Mr.  Castro:  Then,  I  stipulate  that  Plaintiffs' 
Exhibit  3  for  Identification  may  be  offered  in  evi- 
dence. 

Mr.  Desmond:     Yes. 

The  Court:  Those  two  that  you  have  in  your 
hand 

The  Clerk:     Number  3. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiffs'  Exhibit  No.  3.) 

The  Court   (Continuing)  :     one  and  three. 

Mr.  Castro:  One  is  already  in  evidence,  your 
Honor. 

The  Court:     All  right. 

Mr.  Castro:     You  may  cross-examine. 

The  Court :     Cross-examination. 

Cross-Examination 
By  Mr.  Desmond: 

Q.  Mr.  Litttle,  you  had  considerable  business, 
you  testified,  with  Mr.  Galbreath  over  a  considerable 
period  of  time,  is  that  correct? 

A.     That's   right. 

Q.  Now%  -can  you  give  us  the  time  that  j^ou  had 
this  first  conversation  with  Mr.  Galbreath  about  a 
stove  ? 

A.  I  couldn't  give  the  date.  It  was  sometime 
within,  I  would  say,  two  weeks  before  the  fire — 
sometime  within  that  date. 

Q.  And  you  agreed  to  purchase  a  heater  from 
them'?  A.     That's  right. 
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Q.  Now,  you  are  sure  you  didn't  go  over  and 
buy  that  heater  on  the  morning  of  October  31,  1946  ? 

A.  Already  been  arranged  that  he  had  one  when 
I  was  ready  to  get  it. 

Q.     Did  you  go  and  get  the  heater? 

A.     I  did  not. 

Q.     Who  went  to  get  it?  A.     Mr.  Albers. 

Q.  Now,  about  that  time,  had  you  ever  bought 
any  other  [33]  heaters  of  a  similar  kind  from  Mr. 
Galbreath? 

A.  Well,  I  think  that's  about  the  third  heater 
I  bought  from  them. 

Q.     About  the  third?  A.     Uh-huh. 

Q.     You  bought  one  on  the  10th  of  October,  1946? 

Mr.  Castro-    Objection. 

The  Court:     Overruled. 

Q.  (By  Mr.  Desmond) :  Did  you  purchase  the 
heater  in  the  name  of  the  Sonora  Lumber  Company 
at  Forest  Hill  on  October  10,  1946? 

A.     I  imagine  it  was  about  that  time. 

Q.     And  that  was  a  used  heater? 

A.     That's  right. 

Q.  Did  you  purchase  anything  else  .with  that 
heater  ? 

A.  Well,  I  am  not  sure.  I  think  I  might  have 
purchased  some  stovepipe.  I  am  not  sure  about  it  at 
the  present  time. 

Q.  You  purchased  six  joints  of  6-inch  stovepipe, 
didn't  vou?  A.     That  sounds  right. 
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Q.  And  did  you  take  that  stove  up  to  Forest 
Hill? 

Mr.  Castro :  Objected  to  as  irrelevant,  immaterial 
and  incompetent,  no  bearing  on  the  heater  in  this 
case. 

The  Court:     Overruled. 

A.     I  didn't. 

Mr.  Desmond:     Who  did?  [34] 

A.  One  of  the  Sonora  Lumber  Company's  pick- 
ups. 

Q.     Did  you  install  it  up  there? 

A.     I  did  not. 

Q.     Who  installed  it? 

Mr.  Castro:  Obje-cted  to  as  irrelevant,  incom- 
petent and  immaterial,  no  bearing  upon  the  issue 
in  this  case. 

The  Court:     Overruled. 

Q.  (By  Mr.  Desmond)  :  Let  me  show  you  this 
Plaintiffs'  Exhibit  1,  Mr.  Little.  All  that  invoice 
calls  for  is  one  Customaire  stove,  is  that  correct? 

A.     That's  right. 

Q.  Is  there  any  charge  there  made  for  installa- 
tion? A.     No. 

Q.  Let  me  show  you  Plaintiffs'  Exhibit  3,  call- 
ing for  fittings  and  oil  and  other  things.  Is  there 
any  charge  made  for  installation? 

Mr.  Castro:  Objected  to  as  irrelevant,  imma- 
terial and  incompetent,  calling  for  the  opinion  of 
the  witness. 

The  Court:     It  speaks  for  itself.    Sustained. 
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Q.  (By  Mr.  Desmond)  :  Did  you  have  any  par- 
ticular reason  for  wanting  to  have  this  heater  in 
the  office  on  the  31st  of  October? 

Mr.  Castro:  Objected  to  on  the  grounds  that  it 
is  irrelevant,  incompetent  and  immaterial. 

The  Court:     Overruled.  [35] 

A.  We  were  trying  to  prepare  the  office  so  that 
I  could  move  the  bookkeeper  from  the  house  out  to 
the  office. 

Q.     You  had  just  painted  the  office,  had  you  not  ? 

Mr.  Castro:  Objected  to  as  assuming  something 
in  evidence  not  a  fact. 

The   Court:     Overruled. 

A.     It  had  been  painted  the  day  before. 

Q.  (By  Mr.  Desmond)  :  What  was  it  painted 
with?  A.     Standard  Oil  floor  hardener. 

Q.  And  that  was  the  first  material  that  went  on 
the  walls,  w^as  it? 

A.     That's  the  first  and  only. 

Q.     First  and  only  material  ?  A.     Yes. 

Q.  Didn't  you  have  a  conversation  with  Mr. 
Galbreath  that  you  wanted  to  get  that  heater  to  dry 
out  the  walls?  A.     No. 

Q.     Now,  what  time  was  the  office  painted? 

A.  Well,  it  was  painted  the  day  before.  I  am 
not  sure  but  what  some  of  it  had  been  done  the 
day  before  that. 

Q.     Was  any  of  it  painted  on  the  morning  of  the 

fire? 

A.     There  was  a  little  patch  of  floor  in  back  of 
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the  door  in  front  of  the  counter  that  hadn't  been 
painted  because  the  fellow  that  was  doing  the  paint- 
ing the  day  before — it  was  quitting  time  and  that 
hadn't  been  finished  and  I  think  the  front  of  the 
counter. 

Q.  The  walls  in  back  of  the  stove  or  where  the 
stove  was  placed? 

A.     They  had  already  been  painted. 

Q.     AYhat?  A.     They  had  been  painted. 

Q.  They  had  been  painted.  Now,  let  me  ask  this 
question,  Mr.  Little :  When  these  invoices  are  dated 
October  31,  1946,  was  that  the  date  on  which  the 
deliveries  were  made? 

A.     That's  the  date  of  delivery  and  installation. 

Q.     Date  of  delivery  and  installation? 

A.     That's  right. 

Q.  In  other  words,  the  stove  was  delivered  to 
your  office  and  installed  on  the  same  day,  is  that 
correct?  A.     That  is  correct. 

Q.  You  were  not  there  at  the  time  the  stove  was 
installed  or  lit,  were  you? 

A.  I  was  in  and  out  of  the  office  maybe  three  or 
four  times  and  I  was  out  in  the  yard  all  afternoon. 

Q.  You  were  not  there,  you  were  at  home  I 
understand. 

A.  That's  right.  I  had  left  maybe  a  half  an 
hour  or  so  before  the  fire  to  prepare  myself  for  a 
late  night. 

Q.  Now,  you  testified  that  you  knew  Mr.  Albers, 
the  gentleman  that  testified  before  you,  is  that  right  ? 
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A.     'V\\at  is  correct.  [37] 

Q.  And,  you  state  now  tluvt  the  stove  was  de- 
livered to  your  plant  and  installed  on  the  same  day? 

A.     That's  right. 

Q.  Yet,  you  said  you  sent  Mr.  Albers  for  tliis 
stove?  A.     I  did. 

Mr.  Desmond:     That  is  all. 

Redirect  Examination 
By  Mr.  Castro: 

Q.  Now  was  there  an  oil  storage  tank  to  be  used 
with  this  heater?  A.     That's  right. 

Q.     And  where  was  it  located? 

A.  AjDproximately  in  the  center  of  the  building 
or  at  the  center  of  the  building,  on  the  Sacramento 
Street  side  to  the  building. 

Q.     Can  you  indicate  on  the  diagram,  please? 

(Witness  goes  to  blackboard  and  indicates.) 
Q.     Would  you  mark  "Tank"? 
(Witness  writes  on  diagram.) 

Q.  Now  did  you  have  any  discussion  with  Mr. 
Harry  Gregory  concerning  where  that  tank  was  to 
be  located? 

A.  I  think  it  was  the  other  fellow  that  came 
over  there  with  the  pickup  tirst.  I  just  told  him 
where  I  wanted  to  put  the  tank. 

Mr.  Desmond:  Of  course.  Your  Honor,  I  think 
that  conversation  is  objected  to  upon  the  gi'ound 
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that  it  did  not  take  [38]  place  in  the  presence  of  the 

defendant. 

The  Court:     What? 

Mr.  Desmond:  It  didn't  take  place  in  the  pres- 
ence of  Galbreath. 

The  Court:     Who  was  the  conversation  with? 

Mr.  Miller:     Harry  Gregory. 

Mr.  Desmond:     Identified  as  Harry  Gregory. 

The  Court :  Let  us  connect  it  up.  I  assume  that 
they  have  proof  later  on  that  he  is  the  agent  of  the 
defendant.   Unless  it  is  connected  up 

Mr.  Castro:  That  is  the  purpose  of  it,  your 
Honor. 

The  Court :     You  may  prove  it.   Strike  it. 

Q.  (By  Mr.  Castro)  :  Can  you  state  that  con- 
versation % 

A.     I  told  Mr.  Galbreath 's  man  where 

Mr.  Desmond :     I  ask  that  that  go  out. 

The  Court:  You  told  that  man  Gregory,  you 
mean  ? 

Q.  (By  Mr.  Castro) :  No,  you  didn't  tell 
Harry? 

A.  No,  I  said  that  the  man  came  over  there  first 
with  the  pickup. 

Q.     (By  the  Court)  :     You  told  him  what? 

A.  I  told  him  where  to  put  the  tank  and  the 
tubing  to  run  under  the  floor  and  away  from  the 
open  space  in  back  where  it  wouldn't  be  interfered 
with  by  lumber  being  put  in  there. 

Q.  (By  Mr.  Castro)  :  And  did  you  indicate 
where  the  heater  was  to  be  connected  in  the  office? 
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A.  The  location  of  the  heater  was  already  placed 
by  the  outlet  into  the  ])atent  flue. 

(^>     Where  was  the  outlet  on  the  patent  flue? 

A.     Right  in  here. 

Q.  AVhat?  Would  you  indicate  that  with  chalk, 
please?  A.     (Witness  indicates.) 

Q.  Now,  was  the  tank  and  the  stove  connected 
that  afternoon? 

A.     I  would  say  tliat  they  were. 

The  Court:  Well,  do  you  know  whether  or  not 
they  were  connected? 

A.  Well  that's  what  the  men  were  there  for  and 
that's  what 

The  Court:  You  don't  know  whether  they  were 
connected  or  not? 

A.     Yes,  they  w^ere  connected. 

The  Court:  I  thought  you  said  you  didn't  ob- 
serve what  they  were  doing. 

A.  Well,  that's  what  they  were  there  for  and  the 
stove  was  connected. 

The  Court :     It  was  connected,  you  say  that  ? 

A.     It  was  connected,  yes. 

The  Court:     All  right. 

Q.  (By  Mr.  Castro)  :  Now,  have  you  ever  seen 
that  man  that  was  there  with  Harry  Gregory  again  ? 

Mr.  Desmond:  We  object  to  that  as  assuming 
something  not  in  evidence. 

The  Court :     Overruled.  [40] 

A.     No. 


Homestead  Fire  Ins.  Co.,  et  al.  61 

(Testimony  of  Charles  W.  Little.) 
Q.     (By  Mr.  Castro) :     Did  you  know  his  name? 
A.     No. 
Mr.  Castro:     You  may  cross-examine. 

Recross-Examination 
By  Mr.  Desmond: 

Q.  Who  constructed  the  platform  on  which  the 
oil  was  placed? 

A.     One  of  Mr.  Wold's  men. 

Q.     Who  is  Mr.  Wold? 

A.  Mr.  Wold  is  the  contractor  who  had  the  job 
of  furnishing  the  labor  for  this  building. 

Q.  Did  you  tell  this  man  that  you  referred  to, 
that  you  showed  Mr.  Galbreath's  man  w^here  to  put 
the  oil  barrel?  A.    Yes. 

Q.     Did  you  tell  him  what  to  do  with  the  tubing? 

A.  I  did  not,  except  to  rmi  it  in  back  of  the 
foundation  under  the  floor. 

Q.     Running  it  mider  the  floor? 

A.     That's  right,  sir. 

Q.  Did  they  have  anything  to  do  with  installing 
the  chimney?  A.     No. 

Q.  Was  there  any  stovepipe  purchased  with  this 
stove  ? 

A.  Well,  I  don't  remember  whether  there  was 
any  stovepipe  jmrchased  or  whether  we  had  some 
there  or  not. 

Q.    You  are  not  sure?  [41] 

A.  I  know  that  Mr.  Galbreath  had  what  was 
necessary  to  set  it  up,  so  I  can't  answer  that. 
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Q.  AVoll,  tlicrc  was  no  stovepipe  listed  on  the 
invoice,  is  there?  A.     I  noticed  that. 

Q.  Do  yon  think  yon  nsed  some  stovepipe  of 
yonr  own  there? 

A.     AVell  that  I  can't  answ^er. 

Q.     Yon  don't  know? 

A.     If  there  was  some 

Q.     Do  yon  know  who  installed  the  stovepipe? 

A.     The  stovepipe? 

Q.     Yes. 

A.     Or  the  flue? 

Q.     The  stovepipe  or  the  flue  ? 

A.     Or  the  flue? 

Q.     The  stovepipe. 

A.     The  stovepipe  from  the  stove  to  the  flue? 

Q.     Yes.  A.     I  do  not. 

Mr.  Desmond:     That  is  all.    Just  a  moment 


Q.  Would  you  know  the  man  that  you  saw 
around  there  before  Mr.  Gregory  came,  if  you  saw 
him  again? 

A.     Well,  I  am  not  sure  that  I  would. 

Q.  Would  you  mind  looking  at  the  gentlemen 
in  the  courtroom  to  see  if  you  can  identify  the  man? 

A.  Well,  I  don't  see  anybody  that  I  could  iden- 
tify as  such. 

Mr.  Desmond:     That  is  all. 

Redirect  Examination 
By  Mr.  Castro : 

Q.  Now,  the  painting  which  had  been  done  on 
the  day  of  the  fire  was  in  what  area  in  the  office? 
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A.  The  painting  the  day  of  the  fire  would  have 
been  right  in  this  area,  in  back  of  the  door  in  front 
of  the  counter.    (Indicating.) 

Q.     Would  you  mark  that  with  an  X-l? 

A.     (The  witness  makes  a  mark  on  the  diagram.) 

Mr.  Castro :     That  is  all. 

Recross-Examination 
By  Mr.  Desmond: 

Q.  Are  you  familiar  with  the  type  of  material 
that  is  known  as  Standard  Oil  floor  hardener? 

A.     Well,  no,  not  too  familiar  with  it. 

Q.  Do  you  know  whether  or  not  it  is  inflam- 
mable ? 

Mr.  Castro:  Objected  to  as  irrelevant,  incom- 
petent and  immaterial,  no  proper  foundation  laid, 
and  calling  for  an  opinion. 

The  Court:     Overruled. 

A.     I  would  say  it  was. 

Q.     (By  Mr.  Desmond) :     It  was  ?  A.     Yes. 

Mr.  Desmond:     That's  all. 

The  Court:     Recess.  [43] 

(A  recess  was  taken  at  10:00  o'clock  a.m.) 

Mr.  Castro :     Mr.  Jack  Little. 

JACK  E.  LITTLE 

Called  by  the  plaintiif s,  sworn. 

Direct  Examination 
By  Mr.  Castro : 
Q.     What  is  your  name  in  full"? 
A.     J.  E.  Little. 
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Q.     AVliere  doyoulive?  A.     Forrest  Hill. 

Q.     And  how  long  have  you  resided  there? 

A.     About  two  years  and  a  half. 

Q.  Pri(^r  to  that  date,  where  did  you  make  your 
home  ?  A.     Sacramento. 

Q.     What  is  your  occupation? 

A.  At  the  present  time,  I  am  in  the  lumber 
business. 

Q.  How  long  have  you  been  in  the  lumber  busi- 
ness? A.     Two  years  and  a  half. 

Q.  Are  you  acquainted  with  the  Herold  Lumber 
Company  located  at  Auburn,  California? 

A.     Yes,  sir. 

Q.  And  were  you  at  that  place  of  business  on  the 
31st  day  of  October,  1946? 

A.     If  that's  the  day  of  the  fire,  I  was  there. 

Q.     And  what  time  of  the  day  did  you  get  there  ? 

A.  Well,  it  was  late  afternoon,  I  think,  around 
four  o'clock.  [44] 

Q.  And  when  you  got  there,  did  you  go  into  the 
office  of  the  Herold  Lumber  Company? 

A.     Yes. 

Q.     And  what  was  in  that  office  when  you  went  in  ? 

A.  Well,  there  was  only  two  desks  and  a  stove, 
chairs,  and  a  counter. 

Q.  Were  there  any  other  people  in  the  office  be- 
sides yourself?  A.     When  I  went  in  there? 

Q.     Yes.  A.     I  think  so. 

Q.     And  wore  they  men  or  women? 

A.     Men. 
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Q.  Was  Harry  Gregory  present  in  the  Court- 
room one  of  those  men?  A.     Yes. 

Mr.  Desmond:  We  submit  that  as  leading  and 
suggestive,  your  Honor;  objected  to  on  that  ground. 

The  Court:     Overruled. 

Q.  (By  Mr.  Castro) :  And  was  there  anybody 
besides  yourself  and  Mr.  Gregory? 

A.  AVhen  I  first  went  into  the  office,  Glenn  Cams 
was  in  there. 

Q.     (By  Mr.  Miller) :     What  was  that  name? 

A.  Glenn  Cams.  And  there  was  another  work- 
man in  there  [45]  w^orking  on  the  stove. 

Q.  (By  Mr.  Castro)  :  And  do  you  know  the 
name  of  that  workman?  A.     No,  sir. 

Q.     What  was  Mr.  Gregory  doing? 

A.  I  didn't  pay  any  particular  attention  what 
either  of  them  were  doing  except  that  they  w^ere 
working  on  the  stove  installation. 

Q.     Now,  how  long  did  you  remain  in  the  office? 

A.  Well,  the  first  time  I  went  in,  I  was  only  in 
there  a  few  minutes,  long  enough  to  make  a  long- 
distance call. 

Q.     What  did  you  do  then? 

A.  I  was  out  in  the  yard  where  they  were  load- 
ing lumber,  jorobably  back  in  the  office  several  times 
until  I  finally  went  in  to  make  some  telephone  calls. 

Q.  And  who  did  you  go  in  to  make  a  telephone 
call  to? 

A.     Oh,  I  don't  recall  who  I  may  have   called 
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except  tliat  at  the  time  the  fire  stalled,  1  was  talk- 

iiio-  to  my  l)r()ther  Charles. 

Q.     Now,  where  was  that  stove  located? 

A.  AVell,  the  stove  was  located  on  the  east  side 
of  the  room. 

Q.  Would  you  indicate  on  the  diagram  approxi- 
mately the  location  of  the  stove"? 

A.     (The  witness  goes  to  the  blackboard.) 

Q.  Here  is  a  piece  of  chalk.  Draw  a  line  from 
that  rectangle  and  mark  it  "Stove."  [46] 

A.     (Witness  draws  on  diagram.) 

Q.     Do  you  know  w^iat  type  of  stove  that  was? 

A.     I  know  that  it  was  an  oil  stove. 

Q.  You  may  have  a  chair.  (The  witness  takes 
the  witness  stand.) 

Now,  when  you  returned  in  to  the  office  the  second 
time,  did  you  see  the  other  man  or  Mr.  Gregory,  or 
both  of  them  in  the  office? 

A.     Both  of  them  in  there. 

Q.     And  Avhat  w-ere  they  doing  on  that  occasion? 

A.  Well,  they — while  I  was  telephoning,  I  don't 
know  what  they  wTre  doing.  When  I  came  in,  while 
I  was  telephoning,  Mr.  Gregory  lit  the  oil  stove. 

Q.     Will  you  describe  how  he 

A.  I  might  say  prior  to  that  time,  he  mopped 
up  th<^  floor  under  the  stove  wdth  a  wiping  rag  and 
then  lit  the  stove. 

Q.     Describe  how  he  lit  the  stove. 

A.  AVoll,  he  opened  the  port  and  threw^  a  match 
ill. 
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Q.    And  then  what  happened? 

A.  Well,  a  sort  of  puff,  and  then  everything  hap- 
pened so  fast,  the  next  thing  I  noticed  there  was 
a  square  of  fire  under  the  stove. 

Q.  Where  was  that  fire  with  relation  to  where 
the  wiping  had  been? 

A.  Well,  it  was  in  that  area.  It  was — the  strange 
part  [47]  of  it  was  that  the  fire  was  almost  exactly 
the  dimensions  of  the  stove,  as  though  the  lines  had 
been  drawn  in  a  square. 

Q.  Now,  did  Mr.  Gregory  do  anything  after  the 
puff  or  poof  that  you  have  described? 

A.  Yes,  he  took  his  jacket  and  attempted  to  beat 
it  out. 

Q.  And  when  he  did  that,  what  happened  to  the 
fire?  A.     Well,  nothing  happened  to  it. 

Q.     Did  it  spread  in  any  direction? 

A.    Well,  it  was  spreading  at  the  time. 

Q.  Now,  did  he  do  anything  with  the  heater 
itself? 

A.  Yes,  he  attempted  to  pick  it  up  and  tripped 
with  it,  and,  of  course,  it  was  fastened  down  with 
a  copper  tube,  and  my  impression  is  that  when  he 
let  it  go,  the  stove  fell  on  its  side. 

Mr.  Desmond:  I  will  object  to  that,  your  Honor, 
as  being  the  opinion  of  the  witness,  and  that  it  be 
stricken. 

The  Court:  He  is  giving  his  best  recollection  as 
to  what  happened.   Overruled. 
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Q.  (l^y  Mr.  Castro) :  And  then,  after  it  fell  on 
its  side,  what  took  place? 

A.     We  all  got  out  of  there. 

Q.     And  tlion  what  ha])])ened? 

A.  Well,  almost  immediately  after  it,  I  hung  up 
the  ']>hone  which  I  did  as  soon  as  I  saw  the  fire. 
The  fire  started  up  the  inside  of  the  wall.  It  trav- 
eled uj)  the  wall  like  a  [48]  raising  a  curtain.  It 
almost  immediately  spread  the  full  width  of  the 
room,  went  U])  the  wall  and  across  the  ceiling  and 
st.arted  down  the  other  sides. 

Q.     And  then  did  you  leave  if? 

A.     I  went  out  on  my  hands  and  knees. 

Q.     And  did  the  other  two  men  do  likewise? 

A.  I  presume  they  went  out  the  back  door.  I 
wasn't  watching. 

Q.     Did  you  see  them  on  the  outside? 

A.     Not  that  I  can  remember. 

^Ir.  Castro:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Desmond: 

Q.  You  stated,  Mr.  Little,  that  k  man  by  the 
name  of  Glenn  Cams  was  present. 

A.  He  w^as  present  not  at  the  time  of  the  fire 
but  before. 

Q.     Well,  when  did  you  see  him  then? 

A.  I  saw  him  the  first  time  I  went  in  to  tele- 
phone. 

Q.     And  that  was  approximately  4:00  o'clock? 
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A.  Probably  around  4:00  o'clock  or  perhaps  a 
little  bit  later. 

Q.     By  the  way,  who  was  he  employed  by? 

A.  Mr.  Cams  was  salesman  for  the  Herold  Lum- 
ber Comi^any. 

Q.  I  see,  and  you  say  there  was  another  work- 
man.  AVho  was  that,  do  you  know? 

A.  When  I  first  went  in  the  office,  there  were 
some  carpenters  working  on  the  counter  and  these 
men  working  on  the  stove,  and  there  may  have  been 
others  going  in  and  out  on  a  building  [49]  under 
construction. 

Q.  Had  carpenters  been  w^orking  there  all  after- 
noon? A.     I  couldn't  say.   I  wasn't  there. 

Q.  But  you  were  there  working  in  this  office  at 
4:00  o'clock  when  you  first  arrived?  A.     Yes. 

Q.     Were  there  any  painters  working  in  there  ? 

A.     Not  that  I  can  remember. 

Q.  Had  there  been  painters  working  there  that 
day?  A.     That  I  don't  know. 

Q.  Do  you  recall,  by  the  way,  what  time  this  fire 
was? 

A.  Well,  it  was  shortly  before  five.  I  don't  have 
the  exact  time  of  it. 

Q.  And  the  stove — had  the  stove  been  burning 
prior  to  that  time? 

A.  I  think  so.  It  was  quite  cold  outside  that  day 
and  I  went  inside  because  it  was  warm  in  there. 

Q.     I  see.   That  was  when,  about  4:00  o'clock? 

A.    Yes. 
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Q.     I  see ;  and  the  stove  was  burning  at  that  time  ? 

A.  J  don't  know  that  it  was  l)urning — it  was 
warm  in  the  office. 

Q.  Uh-hiili.  Now,  you  stated  you  made  some 
tek'phono  calls.  A.     Yes. 

Q.     Do  you  recall  who  you  'phoned?  [50] 

A.  I  called  the  Herold  Lumber  Comi)any  office 
in  San  Francisco  immediately  that  I  got  there.  I 
am  not  sure,  I  may  have  called  after  there,  except 
the 

Q.  Did  you  have  any  conversation  with  the  Her- 
old people  in  San  Francisco  regarding  insurance? 

A.    Yes. 

Q.     What  was  the  conversation? 

Mr.  Castro:  Objected  to  as  irrelevant,  incom- 
petent and  immaterial. 

The  Court:     What  is  the  competence? 

Mr.  Desmond:  I  think  we  can  connect  this  up, 
your  Honor,  into  other  very  material  facts. 

The  Court :  State  how  you  expect  to  connect  it 
np,  to  what  proof? 

Mr.  Desmond:  Well,  we  offer  to  prove  that  at 
that  time  within — during  these  conversations,  Mr. 
Little  was  either  instructed  to  increase  the  insur- 
ance on  the  property  there  and  that  he  had  actually 
increased  the  insurance  on  the  i3roperty  within  a 
few  minutes  before  the  fire.  We  also  will  prove  that 
at  the  time  ^Ir.  Little  failed  to  send  in  a  fire  alarm 
to  make  any  attempt  or  effort  to  reduce  any  dam- 
age which   might  be  caused  by  the  fire  and  that, 
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actually,  he  instructed  the  fire  chief  of  the  volunteer 
fire  department  to  stop  i)laying  water  upon  the  fire. 
The  purpose,  of  course,  being  that  there  is  a  proof 
of  loss  here  in  stipulation  that  a  total  [51]  amount 
of  ninety-two  hundred  and  some  dollars  was  paid 
as  loss.  It  is  our  contention  that  the  circumstances 
will  prove  that  that  loss  could  have  been  very  ma- 
terially reduced. 

The  Court:     I  will  receive  it.    Overruled. 

Q.  (By  Mr.  Desmond) :  Did  you  have  a  con- 
versation with  the  Herold  Lumber  Company  with 
reference  to  insurance? 

Mr.  Castro :     Same  objection,  your  Honor, 

The  Court:     Overruled. 

Mr.  Castro    to  the  entire  line  of  questioning. 

The  Court:     Answer  it.  ^ 

A.    Yes,  I  did. 

Q.  (By  Mr.  Desmond) :  AVhat  was  that  conver- 
sation ? 

A.  I  asked  what  the  amount  of  insurance  was 
in  force  and  whether  or  not  there  was  any  insurance 
on  contents,  ^nd  when  I  received  the  answer,  I  sug- 
gested that  the  insurance  be  increased. 

Q.  I  see.  What  amount  of  insurance  was  on  this 
building?  A.     I  don't  remember. 

Q.    Well,  did  you  later  have  it  increased? 

A.     I  had  it  increased  right  then. 

Q.     Who  did  you  contact  to  increase  it? 

A.     It  was  increased  through  Mr.  Barroca. 

Q.    Who  is  he?  A.     He  is  our  broker. 
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Q.     In  Aulmrn?  [52]  A.     In  San  Francisco. 

Q.     I  see.   Did  you  '})hone  to  Mr.  Barroca? 

A.  I  'phoned  the  Herold  Lumber  Company  office 
and  left  the  message. 

Q.     To  increase  the  insurance?  A.     Yes. 

Q.  Now  wliat  was  the  amount  of  insurance  on 
the  building  at  that  time?  A.      I  don't  recall. 

Q.     You  don't  know?  A.     No. 

Q.  Did  you  take  out  the  ])uilding  permit  in  the 
City  of  Auburn  for  the  construction  of  the  build- 
ing ?  A.     No,  I  think  not. 

Q.  Do  you  know  who  took  out  the  building  per- 
mit? 

A.     I  imagine  it  was  gotten  out  by  Mr.  Wold. 

Q.  Do  you  know  what  the  amount  of  the  permit 
was  ? 

Mr.  Castro:  Objected  to  as  immaterial,  incom- 
petent and  irrelevant,  the  damage  has  been  stipu- 
lated hereto  as  the  loss  of  so  many — about  five 
thousand  on  the  building  and  forty-one  hundred,  I 
believe,  on  the  merchandise. 

Mr.  Desmond:  No,  the  only  stipulation  that  was 
mad(^  was  that  there  was  insurance,  and  the  proof 
of  loss  as  presented  here  was  that  that  had  been 
])aid.  Now,  we  have,  I  think,  under  the  complaint 
where  they  allege  that  they  suffered  [53]  certain 
damages.  The  mere  fact  that  they  jDaid  it  is  not 
binding  u])on  this  third  party  who  is  accused  here 
of  starting  a  fire.  We  will  prove  that  is  the  situ- 
ation. 
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Mr.  Castro :  May  I  address  the  Court  a  moment, 
your  Honor?  If  I  understand  counsel's  position  at 
this  time  of  putting  in  dispute  the  loss  which  oc- 
curred there  as  to  the  value  of  the  building  which 
was  destroyed  and  as  to  the  value  of  the  merchan- 
dise destro3"ed,  I  thought  that  pretrial  conference 
had  addressed  itself  to  that  point  and  it  was  stipu- 
lated that  it  was  in  negligence. 

The  Court:  I  thought  so  too,  but  there  was  no 
order  on  the  pretrial  conference — no  formal  order 
made,  and  all  I  have  in  my  notes  is  that  the  only 
issue  is  to  the  issue  of  negligence.  I  am  quite  sure, 
Senatoi',  that  at  that  conference  you  so  stated  that 
the  only  issue  to  be  tried  was  the  issue  of  negligence. 

Mr.  Desmond:  I  thought,  also,  your  Honor,  the 
question  of  damages  was  involved.  Now,  perhaps 
I  am  in  error  and  if  I  am,  I  certainly  want  to  cor- 
rect my  situation  at  this  time.  My  understanding 
of  the  stipulation  concerning  the  proof  of  loss  was 
that  the  loss  was  paid  in  the  amount  specified,  but 
we  questioned  the  amount  of  damage. 

Mr.  Castro :  No,  that  is  the  first  time  I  have 
heard  that.  I  would  have  certainly  brought  more 
witnesses  here  if  that  point  was  going  to  be  in 
issue.  [54] 

The  Court:  Well,  I  am  going  to  hold  you  to 
your  pretrial  stipulations  and  if  you  take  it  up  with 
the  reporter  during  the  noon  hour,  and  if  there  was 
such  a  stipulation  made,  and  too,  it  is  my  best  recol- 
lection that  was  the  understanding  that  there  was 
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no  issue  in  this  case  except  the  question  of  negli- 

Mr.  Desmond:  AVell,  we  will  defer  it  then  until 
we  check  it. 

'I'hc  ('(nirt:  I  think  you  had  hetter  defer  any 
examination  along  this  line  until  you  clear  that  up. 

Mr.  Desmond:     Yery  well. 

Q.     Did  you  see  this  stove  lighted,  Mr.  Little? 

A.     Yes. 

Q.  Which  are  we  to  believe  now.  You  have 
stated  the  room  was  warm  when  you  went  in  there. 
Now  you  state  that  while  you  were  there,  the  fire 
was  lighted.    Now  which  is  correct? 

A.     I  would  say  that  both  are  correct. 

Q.  Both  are  correct?  It  had  been  burning  then 
before  you  went  in? 

A.  I  don't  know.  I  just  know  the  room  was 
warm. 

Mr.  Miller:     He  said  "I  believe  so." 

Q.  (By  Mr.  Desmond)  :  Were  you  there  from 
the  hour  of  4:00  o'clock  till  the  fire  started  in  the 
office  ?  A.     No,  not  all  the  time. 

Q.  Well,  I  thought  on  your  direct  testimony  you 
stated  you  [55]  went  in  the  office,  you  arrived 
around  4:00  o'clock,  you  were  in  there  for  a  few 
minutes,  went  out  into  the  yard.  Now  how  long  did 
that  take  ? 

A.     I  don 't  know.  I  was  in  and  out  several  times. 

Q.  Yon  were  in  there  for  these  several  conver- 
sations how  long;  did  they  all  occur  at  the  same 
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time  ?  A.     No. 

Q.  They  were  from  the  time  you  were  going  in 
and  out?  A.     That's  right. 

Q.  And  all  of  that  time  you  say  Mr.  Gregory 
was  there  and  another  workman? 

A.  No,  I  don't  say  that  they  were  there  all  of 
the  time. 

Q.     Now  just  clear  that  up,  will  you  please? 

A.  Yes,  I  can't  say  where  they  were  when  I 
went  in  the  room. 

Q.  Were  they  in  and  about  the  building  there 
all  the  time?  A.     Yes. 

Q.     Both  of  them? 
"■  A.     I  can't  answer  as  to  that. 

Q.     Can  you  identify  the  other  workman?    . 

A.     I  doubt  it. 

Q.  You  know  whether  or  not  he  is  in  court  to- 
day? 

A.  I  haven't  seen  anybody  here  whom  I  would 
recognize  as  being  that  man. 

Q.  Do  you  know  the  names  of  these  carpenters 
that  were  in  the  [56]  room? 

A.     No,  I  don't  know  the  names  of  any  of  them. 

Q.     Do  you  know  the  names  of  any  painters? 

A.     No. 

Q.  Now  was  this  building  constructed  under 
your  supervision? 

A.  Well,  no,  not  exactly.  I  had  no  official  con- 
nection with  the  Herold  Lumber  Company.  I  drew 
up  the   original   drawings   for  the   building.     The 
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Hcrold  Lumber  Company  is  affiliated  with  the 
Sonora  Lumber  (\)mi)aii3'  of  which  I  am  in  Charlie 
of  the  Forrest  Hill  end,  and  the  building  was  built 
under  the  supervision  of  Mr.  Wold,  the  contractor. 

Q.  Do  you  know  whether  or  not  he  employed 
the  ))ainters'? 

A.     No,  I  don't  know,  but  I  presume  he  did. 

Q.     You  don't  know  who  did  the  painting  then? 

A.     No,  sir. 

Q.  Now  do  you  know  what  the  walls  of  this  office 
were  painted  with?  A.     No. 

Q.  Isn't  it  a  fact  that  they  were  painted  with 
Standard  Oil  hardener? 

Mr.  Castro:     He  says  he  don't  know. 

Mr.  Desmond:     Oh. 

Mr.  Castro:  We  will  stipulate  to  it,  counsel.  We 
have  no  objections  to  it,  your  Honor.  It  was  painted 
with  Standard  Oil  floor  hardener  which  was  pro- 
vided by  the  Sherwood- Williams  [57]  Company  and 
sold  as  a  Standard  Oil  product.  The  point  of  in- 
flammation is  105  Fahrenheit.  The  flash  point  is 
105  degrees. 

Mr.  Desmond:  Will  you  stipulate  it's  a  material 
highly  inflammable? 

Mr.  Castro:  I  will  not  and  you  can't  get  a  wit- 
ness to  prove  that  either. 

Q.  (By  Mr.  Desmond):  Isn't  it  a  fact,  Mr. 
Little,  that  this  Mr.  Gregory  picked  up  a  coat  off 
the  desk  on  your  counter  there  and  attempted  to 
move  the  stove? 
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A.  I  don't  know  where  he  got  the  coat.  The 
thing  he  was  beating  the  flames  with,  in  my  recol- 
lection, was  a  leather  jacket — whether  he  had  it  on 
the  counter 

Q.  You  testified  on  direct  examination  that  he 
took  it  off — took  his  coat  off.   Which  is  correct? 

A.     I  don't  know. 

Q.  You  don't  know.  Now  did  you  see  the  fire 
on  the  wall  about  the  time  it  started  f 

A.  I  didn't  see  the  fire  on  the  wall  for  several 
seconds  after  I  saw  the  fire  on  the  floor.  In  fact,  I 
didn't  see  the  fire  on  the  wall  until  after  Mr. 
Gregoiy  had  picked  up  the  stove. 

Q.  Did  you  have — could  you  see  the  wall  from 
were  you  were  sitting,  immediately  behind  the 
stove?  A.     No,  sir. 

Q.     You  couldn't  see  the  wall?   [58] 

A.     No. 

Mr.  Desmond:     That  is  all. 

Redirect  Examination 
By  Mr.  Castro : 

Q.  Where  were  you  at  the  desk,  could  you  indi- 
cate on  the  diagram  where  you  were  when  you  saw 
the  fire  start? 

A.  (Witness  goes  to  diagram  and  indicates.) 
Well,  now%  I  believe  that  I  was  in  between  the  desks. 

Q.    And  facing  in  what  direction? 

A.  Facing  the  stove,  either  here  or  here  (indi- 
cating)— I  am  not  sure.  If  the  desks  were  close 
together,  I  was  sitting  here. 
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Q.  Mark  that  "X-1"  as  the  position  of  the  wit- 
ness at  the  time  you  saw  the  fire.  At  that  time  you 
were  faciui^'  in  what  direction? 

A.     I  was  facing  directly  towards  the  stove. 

Q.     And  where  was  Mr.  Gregory? 

A.     At  the  time  the  fire  started? 

Q.     Yes. 

A.  He  was  on  this  side  of  the  stove.  (Indi- 
cating.) 

Q.  That  will  be  a  point  w^hich  we  will  mark  as 
*'X-2." 

A.  I  mean  I  don't  know  where  he  was  when  the 
fire  started,  but  he  was  about  here  when  he  started 
to  beat  the  flames. 

Q.  Mark  "X-2"  as  the  position  of  Mr.  Gregory 
at  the  time  he  was  beating  the  flames.  [59] 

A.  (Witness  marks  on  diagram.)  Immediately 
before  that,  I  couldn't  see  where  either  man  was 
standing. 

Q.  Did  you  see  Cams  do  anything  at  all  with 
the  stove? 

Mr.  Desmond:  Just  a  minute.  I  missed  that 
name.   Mr.  Who? 

Mr.  Castro:     Cams. 

A.  Mr.  Cams  was  not  in  the — Carns  to  the  best 
of  my  recollection  was  not  in  the  room  at  the  time 
the  fire  started. 

Q.     Do  you  know  where  Mr.  Carns  is  today? 

A.     Mr.  Carns  is  dead. 

Mr.  Castro :     You  may  cross-examine. 
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Mr.  Desmond:     That  is  all. 
Mr.  Castro:     No  fnrtlier  questions. 
Mr.  Desmond:     Just  one. 

Recross-Examination 
By  Mr.  Desmond: 

Q.  At  the  time,  Mr.  Little, — you,  won't  need  to 
sit  down — what  was  Mr.  Cam's  occupation? 

A.     He  was  a  salesman. 

Q.     For  the  Herold  Lumber  Company? 

A.     For  the  Herold  Lumber  Company. 

(Then  there  followed  the  testimony  of  Mr. 
Sam  Galbreath.)  [60] 

Mr.  Castro:  Call  Mr.  Sam  Galbreath  for  cross- 
examination  under  Rule  46-A  of  the  Civil  Pro- 
cedure Act. 

SAM  GALBREATH 

Called  by  the  plaintiffs  under  Rule  46-A  of  the  Civil 
Procedure  Act,  sworn. 
The  Clerk:     Will  you  take  the  stand,  please? 

Cross-Examination 
(Rule  46-A) 
By  Mr.  Castro : 
Q.    What  is  your  name  in  full  ? 
A.     Sam  L.  Galbreath. 
Q.    Are  you  the  defendant  in  this  action? 
A.    Yes,  sir. 
Q.    Where  is  your  place  of  business  ? 
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A.     Auburn,  California;  Sacramento  Street. 

(^.     How  long  have  you  operated  there? 

A.     Oh,  1930;  eighteen  years. 

Q.     Do  you  know  Harry  Gregory?  A.     Yes. 

Q.     How  long  have  you  known  him? 

A.     Oh,  some  ten  or  twelve  years. 

Q.  During  that  time  has  he  been  in  your  employ- 
ment ?  A.     Not  all  of  that  time. 

Q.     For  how  long?  A.     Four  or  five  years. 

Q.     What  is  that? 

A.  Some  four  or  five  yeajs  of  that  time  he  has, 
yes.  [61] 

Q.  Wliat  period  do  those  four  or  five  years 
cover  ? 

A.     It  covers  from  the  present  date  back. 

Q.  In  other  words,  he  was  in  your  employment 
during  the  month  of  October,  1946? 

A.     Yes,  sir.   Uh-huh. 

Q.     Now  what  were  his  duties? 

A.  Well  he  makes  deliveries  of  fuel  oil,  or  in- 
stalls stoves,  general  driving  for  delivery.  He  also 
delivers  gasoline  and  other  petroleum  products. 

Q.  Now,  did  you  have  anybody  else  in  your 
employment  on  the  31st  day  of  October,  1946? 

A.     Oh,  yes. 

Q.     Whom  else? 

A.     Well,  I  had — Dependener. 

Q.     How  do  you  spell  that? 

A.     (Spelling)  :     D-e-p-e-n-d-e-n-e-r,  Dependener. 

Q.     AVhat  is  his  first  name?  A.     Bert. 
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Q.     Is  he  still  iii  your  employment? 

A.     Yes. 

Q.     Anybody  else?  A.     Yes. 

Q.     Whom  else? 

A.  Well,  at  that  particular  time,  I  had  Cerino 
Lemos,  Dependener,  my  oldest  son [62] 

Q.     What  is  his  name? 

A.  Jim  H.  Galbreath.  There  was  five  at  the 
time,  if  I  recall;  Cerino  Lemos  and  another  boy. 

Q.     How  do  you  spell  Lemos? 

A.     (Spelling) :     L-e-m-o-s. 

Q.     Is  there  a  fifth  man  that  you  do  not  recall? 

A.  I  don't  seem  to  be  able  to  recall  that  particu- 
lar one. 

Q.  What  was  the  man's  duties  whose  name  you 
don't  recall? 

A.  Well,  he  first  was  a  mechanic.  He  had  Greg- 
ory, Galbreath  and  Dependener  and  Lemos. 

Q.  (By  the  Court)  :  Well,  did  you  have  any- 
body that  was  working  with  Gregory  on  the  date  of 
this  fire? 

A.  He  wasn't  on  the  truck  with  him,  your  Honor. 
However,  he  was  working.  He  is  the  boy  that  de- 
livered the  tubing  and  the  drum. 

Q.     What  is  that  man's  name? 

A.     Cerino  Lemos. 

Q.  (By  Mr.  Castro) :  Did  you  direct  him  to 
deliver  those  fittings  there  to  the  Herold  Lumber 
Company?  A.     Yes;  uh-huh. 
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Q.  And  those  are  the  fittings  described  in  Plain- 
tiffs' Exhibit  No.  3? 

A.     Yes,  it's  the  ticket  with  the  boy's  initial  on  it. 

Q.     That's  what  the  CL  stands  for? 

A.     Yes;  C.  L.  Lemos.  [63] 

Q.  And  do  yon  recognize  the  initials  on  Plain- 
tiffs' Exhibit  No.  1?  A.     Oh,  yes. 

Q.     Whose  initials'? 

A.     They  are  Mrs.  Galbreath 's.  D.  G. — Dorothy. 

Q.     That  is  your  wife  or  daughter  ? 

A.     My  wife. 

Q.     Did  she  deliver  the  stove?  A.     No. 

Q.  Now,  the  heater  which  was  sold  to  the  Herold 
Lumber  Company  was  a  Customaire  heater? 

A.     Yes,  uh-liuh. 

Q.     Is  that  an  oil  or  gas  heater?  A.     Oil. 

Q.     What  size? 

A.  30  or  35,000  B.T.U.  capacity.  I  forget.  There 
was  the  two  particular  sizes.  If  it  isn't  stated  on 
that  ticket,  that  is  35,000  B.T.U.  If  it  is  stated  on 
there 

Q.     It  is  not.  A.     It's  thirty-five,  then. 

Q.  Now,  I  show  you  Plaintiffs'  Exhibit  2  for 
Identification 

Mr.  Desmond:  Just  a  moment,  your  Honor,  I 
don't  believe  that  that  was  put  in  for  identification. 

The  Court :     Yes,  it  Avas. 

The  Clerk :     Yes.  [64] 

Mr.  Desmond:     All  right. 

The   Witness:     I   will   have   to   see    about   that. 
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Forty-two  eight-six — that  charge  was  for  a  battery. 

The  Court:  There  was  no  question  put  to  you 
yet. 

Q.  (By  Mr.  Castro)  :  Is  that  Plaintiffs'  Exhibit 
No.  2  for  Identification  on  your  letterhead  or  state- 
ment head? 

A.  I  don't  quite  get  it,  will  you  ask  me  that 
again. 

Mr.  Castro:     Please  read  the  question. 
(Question  read.) 

A.  Yes,  this  is  our  name,  and  the  statement  we 
mailed  to  the  customer. 

Q.  And  did  it  refer  to  invoices  Numbers  B-42277 
and  B-10543?  A.     Yes. 

Q.     Plaintiffs'  Exhibits  No.  1  and  3  respectively? 

A.  I  don't  know  whether  I  have  it  or  not.  10543 
and  the  other  number  is  42227 ;  however  there  is  one 
here  42186  on  there  with  that.    Do  you  have  that? 

Q.  That  is  the  one,  I  believe,  covering  the  bat- 
tery. A.     Oh,  yes;  I  see. 

Q.  Now  was  that  statement,  Plaintiffs'  Exhibit 
No.  2  sent  to  the  Herold  Lumber  Company  together 
with  the  invoices  Plaintiffs'  Exhibits  numbers  1 
and  3,  the  original  or  a  carbon  copy  of  those? 

A.  One  or  both  of  those  would  be  attached  to  this 
one  that  was  mailed  to  me,  imless  they  w^ere  there. 
Their  office  was  [65]  open  and  they  demanded  or 
requested,  or  the  boy  offered  them  to  them.  How- 
ever, in  many  cases,  they  are  attached  to  the  state- 
ment and  mailed  out. 
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Mr.  Castro:     Now  we  offer  this  in  evidence. 

'Pile  Court:  It  is  number  2  in  evidence.  It  may 
1)1'  leceived. 

(The  document  referred  to  was  then  received 
in  evidence  and  marked  Plaintiffs'  Exhibit 
No.  2.) 

Mr.  Castro:  (Exhibit  No.  2  was  then  read  into 
the  record.) 

Q.  Now,  had  you  sent  Mr.  Gregory  to  the  Herold 
Lumber  Company  on  the  day  of  the  fire? 

A.     No. 

Q.     Had  you  sent  Mr.  Lemos?  A.     Yes. 

Q.    What  time  had  you  sent  him  there? 

A.  Oh,  between  10:30  and  12:00  o'clock;  nearer 
12:00  or  1:00.    It  was  the  middle  of  the  day. 

Q.  You  think  it  was  somewhere  near  the  middle 
of  the  day? 

A.     Yes,  there  is  too  much  time  elapse  there. 

Q.  You  think  it  was  late  in  the  morning  or  the 
first  thing  in  the  afternoon? 

A.     Well,  I  would  say  midday. 

Q.     Now,  at  that  time,  how  did  he  go  there? 

A.     Oh,  he  drove  a  ton  pickup  truck.  [66] 

Q.     And  who  owns  that  pickup  truck? 

A.     I  own  it. 

Q.     Had  you  been  using  it  in  your  business? 

A.     Yes. 

Q.  Do  you  know  how  long  Mr.  Lemos  remained 
there?  A.     No,  I  don't. 
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Q.     Can  you  tell  me  approximately  f 

A.     Oh,  I  would  say  three  hours. 

Q.     Do  you  know  what  he  did? 

A.     Two  and  a  half  or  three  hours. 

Q.     Do  you  know  what  he  did  during  that  time? 

A.    Yes. 

Q.     What? 

A.  Well,  he  waited  to  build  a  stand  to  set  this 
tank  on. 

Q.  Is  that  the  tank  referred  to  in  this  diagram 
as A.     It  was  the  50-gallon  tank. 

Q.     Indicated  by  this  circle? 

A.  I  am  not  familiar  with  where  it  was  sitting. 
I  can't  answer  that. 

Q.     Did  you  furnish  a  tank  for  the  oil? 

A.    Yes. 

Q.     What  else  did  he  do  while  he  was  there? 

A.  Well,  I  wasn't  there  myself;  however,  they 
are  supposed  to  have  put  this  drum  on  the  stand 
and  pumped  oil  in  it  and  put  the  valve  on;  and  it 
seems  there  was  some  delay  in  [67]  in  the  waiting 
for  them  to  complete  the  stand. 

Q.  Did  you  see  him  do  anything  with  that  oil 
drum  or  oil  tank? 

A.     No,  outside  of  loading  at  the  plant. 

Q.  Did  you  instruct  him  to  connect  the  oil  tank 
with  the  heater  ?  A.     Not  with  the  heater. 

Q.  Did  you  instruct  him  to  connect  the  tubing 
between  the  heater  and  the  oil  tank?  A.     No. 

Q.     What  did  you  tell  him  to  do  with  that  tubing  ? 


8G  Sam  O  a  lib  real  h   vs. 

(Testimony  of  Sam  (Jalbreath.) 

A.  1  told  liim  to  put  a  valve  on  and  deliver  the 
connections  and  tubing, 

Q.     Where  was  the  valve  to  be  put? 

A.     At  tlio  tank. 

Q.  And  what  was  the  purpose  of  putting  that 
valve  there? 

A.  To  hold  the  oil.  You  can  fill  your  tank  with 
oil  and  it  will  retain  the  oil  until  you — whatever 
time  it  might  be  used. 

Q.  And  then,  does  the  tubing  run  from  that  tank 
to  the  heater?  A.     Yes,  sir;  uh-huh. 

Q.  Do  you  know  whether  he  connected  the  tub- 
ing to  the  tank  and  the  heater? 

A.     No,  I  don't. 

Q.     Now,  did  you  send  Mr.  Gregory  there?  [68] 

A.     No,  I  didn't  send  him  there. 

Q.  Do  you  know  whether  Mr.  Gregory  went 
there  that  afternoon  of  the  fire?  A.     Yes. 

Q.     What  time  did  he  go  there? 

A.     I  don't  know  that. 

Q.     Can  you  tell  me  approximately? 

A.     No,  1  couldn't  tell  you  approximately. 

Q.  Can  y(ai  tell  me  whether  he  went  there  before 
or  .after  Lemos? 

A.  He  went  there  and  gave  him  his  orders  to 
make  some  deliveries,  but  at  what  time  it  was,  I 
don't  know. 

Q.  ''He  went  there."  To  whom  are  you  refer- 
ring? A.     Mr.  Gregory. 

Q.  Did  Mr.  Gregory  deliver  something  at  the 
Herold  Lumber  Company  ? 
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A.     Not  to  my  knowledge. 

Q.     He  had  some  other  deliveries  to  make? 

A.     Yes,  sir. 

Q.     And  did  he  make  those  deliveries? 

A.     The  other  deliveries;  yes. 

Q.  And  after  he  completed  them,  then  did  he  go 
to  the  Herold  Lumber  Compan}^? 

A.     Yes,  sir. 

Q.     Can  you  tell  me  aljout  what  time  he  got  there  ? 

A.     No,  I  can't. 

Q.     Or  how  long  he  remained? 

A.  No,  I  can't  do  that  either.  He  was  there 
when  the  fire  started. 

Mr.  Castro:     No  further  questions. 

The  Court :     That  is  all. 

(Witness  excused.) 

Mr.  Castro:  That  is  the  plaintiffs'  case,  I  be- 
lieve, your  Honor. 

Mr.  Desmond:  If  your  Honor  please,  we  would 
like  to  make  a  motion  at  this  time.  I  wonder  if  it 
wouldn't  be  better  to  postpone  the  matter  until, 
say,  1:30? 

The  Court:  You  can  make  your  motion;  and  I 
have  got  the  grand  jury  coming  in  here  in  five 
minutes. 

Mr.  Desmond:  At  this  time,  your  Honor,  we 
would  like  to  move  for  a  non-suit.  We  base  our 
motion  upon  the  fact  of  the  allegations  in  the  com- 
plaint and  the  utter  lack  of  proof  submitted  by  the 
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])laiiitiif  to  substantiate  the  allegations  in  the  com- 
plaint ;  tli(^  allegations  in  Paragraph  IV.  This  is  an 
action  set  forth  in  two  causes  of  action,  and  hoth 
causes  are  identically  the  same  with  the  exception, 
of  course,  as  to  the  plaintiff  named  in  the  second 
cause  of  action.  The  whole  theory  of  this  case  is 
predicated  upon  the  recovery  of  the  loss  i)aid  by 
reason  of  a  fire  which  occurred  at  the  Herold  Lum- 
ber Company,  which  loss  was  paid  by  [70]  the 
Home  and  Sun  Insurance  Companies,  or  Homestead 
Insurance  Company,  and  now  they  come  in  to  court 
with  an  action  upon  the  theory  that  the  proximate 
cause  of  this  fire  w^as  the  negligence  in  the  installa- 
tion of  a  stove  which  is  identified  here  as  an  oil 
burning  stove  installed  by  the  defendant,  Sam  Gal- 
breath. 

AVe  don't  deny  the  fact  that  the  stove  was  sold 
by  the  defendant  Galbreath  to  the  Herold  Lumber 
Company.  We  will  go  on,  if  required,  and  prove 
additional  facts  concerning  it,  but  we  believe  that 
the  23laintiff  has  not  in  any  way  substantiated  his 
cause  of  action  by  one  single  iota  of  proof  that, 
first:  the  fire  was  caused  by  reason  of  the  stove; 
and  secondly:  the  proximate  cause  of  that  fire  w-as 
the  negligent  installation  of  the  stove.  There  is 
absolutely  no — there  is  certainly  no  clear-cut  evi- 
dence here  that  the  stove  was  actually  installed  by 
the  defendant,  Galbreath;  and  I  think  that  is  point 
number  one  they  must  prove.  Point  number  two 
is  that  it  was  negligently  installed,  and  they  have 
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failed  utterly  to  prove  that.  And  point  number 
three  is  that  the  negligent  installation  of  the  stove 
was  the  thing  that  caused  the  fire. 

We  believe  that  none  of  the  allegations  in  that 
respect  have  been  sustained  by  any  of  the  proof 
produced  by  the  plaintiff,  and  therefore  move  for 
a  non-suit. 

The  Court:  Now,  gentlemen,  I  am  going  to  re- 
cess until  One  [71]  this  afternoon.  I  am  obliged  to 
go  to  San  Francisco  in  the  afternoon,  so  I  am  going 
to  get  rid  of  it,  if  I  can,  before  the  afternoon  is 
over — before  I  have  to  leave. 

Mr.  Castro:  What  time  did  your  Honor  want 
to  leave? 

A.     I  want  to  leave  at  3:00  o'clock. 

(A  recess  was  taken  until  1:00  o'clock  p.m.) 

Afternoon  Session — May  11,  1948 — 1:00  p.m. 

The  Court:     You  may  proceed. 
Mr.  Desmond:     Call  Mr.  Galbreath. 
The  Clerk:     Will  you  take  the  stand,  sir?    You 
were  sw^orn  this  morning. 

SAM  GALBREATH 

called  by  the  defendants,  previously  sworn. 

Direct  Examination 
By  Mr.  Desmond: 

Q.  I  believe  you  have  already  been  sworn,  Mr. 
Galbreath.    You  are  the  defendant  in  this  action? 

A.    Yes. 
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Q.  And  I  believe  you  liave  testified  that  your 
business  is  uj)  in  Auburn,  and  you  operate  a  dis- 
tributor ]ilant — distribution  i)lant'? 

A.     Yes,  sir. 

Q.  Now,  Mr.  Galbreath,  do  you  know  Mr.  Jack 
and  Mr.  Charles  Little?  A.     Yes. 

Q.  Do  you  re^^all  having  a  conversation  at  your 
plant  with  Mr.  Charles  Little  concerning  the  sale 
of  a  stove  ?  A.     Yes. 

Q.     When  did  that  conversation  occur? 

A.  Oh,  somewhere  between  the  20th  and  25th  of 
October. 

Q.     1946?  [73]  A.     Yes. 

Q.     Where  did  it  occur  ? 

A.     At  my  plant — place  of  business. 

Q.     Was  anyone  else  present? 

A.     I  don't  recall  that. 

Q.     Wliat  was  the  nature  of  the  conversation  ? 

A.  He  wanted  to  purchase  the  stove  and  won- 
dered if  I  might  have  it  ready  for  delivery  with 
a  few  days.  No  date  of  delivery  was  set.  I  told  him 
that  I  could  do  that.  He  asked  me  to  get  together 
the  necessary  tubing  and  valve  and  the  stove  and 
the  container  for  the  oil,  that  he  was  going  to  heat 
his  office. 

Q.  Did  he  have  any  conversation  with  you  about 
drying  out  paint  or  anything  of  that  sort? 

A.     Not  at  that  time. 

Q.     I  see.  Now,  when  did  you  next  see  ^Ir.  Little  ? 


Homestead  Fire  Ins.  Co.,  et  al.  91 

(Testimony  of  Sam  Galbreath.) 

A.  Well,  I  saw  Mr.  Little  almost  daily.  There 
was  other  transactions. 

Q.  Well,  did  he  come  to  your  plant  to  secure  a 
stove  ?  A.     Yes. 

Q.  Will  you  tell  us  the  circumstances  of  that, 
please  ? 

A.  Well,  I  was  under  the  impression — I  am  posi- 
tive of  one  thing.  That  whoever  picked  up  the  stove, 
I  set  it  over  the  platform  and  it  was  took  away  on 
the  bumper  of  a  car. 

Q.     Did  you  know"  who  was  driving  that  car  ?  [74] 

A.  As  to  the  conversation  prior,  they  were  going 
to  have  that  stove  installed  by  the  time  I  could  get 
the  man  there  with  the  container. 

Q.     What  was  that? 

Mr.  Castro :  May  we  have  the  time  and  place 
and  the  identity  of  the  party,  your  Honor? 

The  Court:     Proceed. 

Q.  (By  Mr.  Desmond)  :  Did  someone  come  to 
your  plant  from  the  Herold  Lumber  Company  to 
secure  the  stove?  A.    Yes. 

Q.     Who  came  there? 

A.  I  was  under  the  impression  that  it  was  Mr. 
Little. 

Q.     Which  Mr.  Little?  A.     Charley. 

Q.     I  see;  and  what  day  was  that? 

A.     That  was  the  31st  of  October. 

Q.     1946?  A.     Yes. 

The  Court:     You  are  not  sure  of  that? 

A.     I  am  sure  of  the  date. 
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Q.  You  are  not  sure  that  Mr.  Little  himself  came 
to  get  the  stove  ? 

A.     No,  sir;  I  am  not,  your  Honor. 

Q.     You  heard  Roy  Albers  testify  that  he  got  it? 

A.     Yes.  [75] 

The  Court:  You  aro  not  prepared  to  say  that 
that  is  not  a  fact? 

A.  I  don't  recognize  Mr.  Albers,  and  it  occurs 
to  me  that  I  could  if  I  had  of  saw  him  around  there 
before.    This  is  my  first 

Q.  Well,  do  you  recall  that  somebody  came  there 
for  the  stove? 

A.     Oh,  yes;  very  distinctly,  sir. 

Q.  But  you  can't  say  v^hether  it  was  Little  or 
not?  A.     No;  I  was  under  that  impression. 

Q.  (By  Mr.  Desmond) :  Do  you  know  how  they 
hauled  the  stove  away  from  your  place? 

A.     The  bumper  of  a  car. 

Q.     On  the  bumper  of  a  car?  A.     Uh-huh. 

Q.  Now,  that  was  on  the  31st  day  of  October, 
'46?  A.     Yes,  sir. 

Q.  Now,  did  you  have  any  conversation  at  any 
time  with  Mr.  Little  concerning  the  installation  of 
the  stove? 

A.  No,  sir;  nothing  outside  of  the  material.  I 
ordered  a  valve  for  the  tank  and  the  tubing  and 
connections.    He  didn't  ask  for  an  installation. 

Q.  Did  the  person  who  picked  up  the  stove  have 
any  conversation  vdth  you?  A.     Yes. 

Q.     What  was  that  conversation?  [76] 
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A.     It  was  that  he  would  have  it  set. 

Mr.  Castro:  Now,  let's  identify  that  man.  We 
obje<^t  to  it  nntil  the  identity  of  the  man  is  estab- 
lished. 

The  Court:  He  doesn't  remember  who  it  was, 
but  he  knows  that  a  person  got  the  stove  and  made 
that  statement.   Go  ahead. 

Q.  (By  Mr.  Desmond)  :  What  did  he  state  at 
that  time"? 

A.  He  stated  that  he  would  like  to  have  us  get 
over  there  at  the  earliest  convenience ;  that  he  would 
have  the  stove  set  and  the  stand  built  and  that  we 
would  set  the  tank  and  put  oil  in  it.  They  wanted 
to  dry  the  office  out. 

Q.     And  then  he  took  the  stove  away  with  him? 

A.    Yes. 

Q.     Now,  did  you  bill  him  for  that  stove? 

A.  I  took  the  account  of  it  from  off  of  the  order. 
It  was  on  an  order  on  the  desk,  as  we  take  orders 
for  any  merchandise  we  sell.  I  take  it  off  and  put 
it  in  my  holder ;  and  when  I  went  home  in  the  eve- 
ning, I  turned  it  in  to  the  office. 

Q.  That  was  Mrs.  Galbreath  who  made  this 
ticket?  A.     Eight. 

Q.  Now,  I  call  your  attention  to  Plaintiffs' 
Exhibit  1,  this  invoice.  Now  was  any  charge  there 
made  for  the  installation  of  a  stove  ? 

A.     No,  this  is  just  one  Custom  aire  heater. 

Q.    It  was  for  the  stove  itself  and  the  sales  tax ; 
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that  was  [77]  the  original  charge  that  was  made? 

A.     Yes. 

Q.  Now,  later,  did  you  give  any  instructions  to 
Cerino  Lemos  concerning  this  transaction? 

A.     Yes. 

Q.     And  was  he  your  employee  at  that  time? 

A.     Yes. 

Q.     And  what  were  those  instructions? 

A.     I  instructed  him  to 

Mr.  Castro:  I  move  it  is  hearsay.  Objected  to 
on  the  grounds  of  hearsay. 

The  AVitness :     The  container  and  the  oil 

Mr.  Castro:     Just  a  moment,  I  have  an  objection. 

The  Court :  You  mean  instructions  as  to  his  own 
employee  ? 

Mr.  Castro:     Yes. 

The  Court:     Overruled. 

Q.     What  were  your  instructions? 

A.  To  deliver  the  drum — that's  the  oil  container; 
told  him  to  put  it  on  the  stand  W'hen  they  had  the 
stand  ready  and  put  enough  oil  in  it  for  temporary 
installation;  that  they  planned  later  on  getting  a 
larger  tank. 

Q.  (By  Mr.  Desmond) :  Now,  was  that  the  ma- 
terial shown  on  the  invoice.  Plaintiffs'  Exhibit  3? 

A.     Yes.  [78] 

Q.  What  is  your  practice  with  reference  to 
charges  when  the  heater  is  installed? 

Mr.  Castro:     Objected  to  as  irrelevant,  incompe- 1; 
tent  and  immaterial. 
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The  Court:     Sustained. 

Q.  (By  Mr.  Desmond) :  Did  you  give  any  in- 
structions to  any  of  your  employees  any  other  than 
what  you  have  recited  here,  to  deliver  this  material 
to  the  plant  of  the  Herold  Lumber  Company? 

A.     No,  that's  all. 

Q.  Did  you  have  any  arrangements  with  the 
Herold  Lumber  Company  or  any  of  its  employees 
to  install  this  stove?  A.     No. 

Q.     Did  you  deliver  any  stovepipe  for  this  stove  % 

A.     No. 

Q.     Was  any  ordered  from  you?  A.     No. 

Q.  Did  you  secure  a  permit  from  the  Building 
Inspector  of  Auburn  for  the  installation  of  a  stove? 

A.     No. 

Q.  Is  a  permit  from  the  Building  Inspector  of 
Auburn  required  when  you  install  these  oil  stoves? 

Mr.  Castro:  Objected  to  as  calling  for  an 
opinion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Desmond)  :  Now,  Mr.  Galbreath, 
does  your  name  [79]  appear  on  any  of  your  trucks 
or  trucking  equipment?  A.     No. 

The  Court:     Did  it  at  that  time? 

Q.     (By  Mr.  Desmond)  :     Did  it  on  October  31  ? 

A.     No,  sir;  not  at  that  time. 

Q.  Has  it  ever  appeared  on  your  trucks  or  truck- 
ing equipment  ?  A.     Yes ;  in  the  past. 

Q.    What  time? 

A.    Yes,  in  the  past,  my  name  was  on  all  of  them. 
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Q.  Now,  this  tri})  by  Mr.  Lemos  delivering  this 
merchandise,  was  that  made  on  the  afternoon  of  the 
same  day  that  the  stove  was  taken  from  your  plant*? 

A.     Yes. 

Q.  Did  you  go  over  to  the  lumber  plant  at  any 
time  during  that  afternoon?  A.     No,  I  didn't. 

Q.     Were  you  there  at  the  time  of  the  fire? 

A.     No,  not  at  the  begiiming  of  it,  no. 

Q.     When  did  you  arrive  there  ? 

A.  Oh,  I  would  say  it  was  perhaps  within  the 
hour.  I  don't  know  how  quickly  it  burned,  but  it 
was — well,  a  fire,  half  burned  down.  The  top  struc- 
ture of  it  burned  when  I  got  over  there.  I  was  in 
town,  heard  the  alarm,  and  made  an  inquiry.  I 
was  over  at  124  Furnace  Street,  three  quarters  of 
a  mile  away.  [80] 

A.  At  that  time,  did  you  see  Mr.  Charles  Little 
or  Mr.  Jack  Little  at  the  scene  of  the  fire  ? 

A.     Yes. 

Q.     Did  you  have  any  conversation  with  them? 

A.     Yes,  sir. 

Q.     Who  else  was  present? 

A.  Oh,  the  fire  chief  was  there;  and  there  was 
two  of  the  men  working  for  me  that  had  come  across 
the  street  from  getting  dinner;  a  fellow  named 
Brady.   I  recall  that  very  distinctly. 

Q.     What  is  the  name  of  the  fire  chief? 

A.     Getson. 

Q,  Did  he  have  any  conversation  with  Mr.  Little, 
or  did  Mr.  Little  have  any  conversation  with  him 
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at  that  time? 

A.     Yes,  but  I  don't  know  what  it  was,  sir. 

Q.  You  weren't  present  during  that  conversa- 
tion? A.     No,  sir. 

Q.  What  was  the  fire  department  doing  at  that 
time  with  reference  to  putting  out  the  fire? 

A.  Well,  they  were  standing  by  the  side  of  the 
road,  but  they  wasn't  running  anything  on  it  at  the 
time  when  I  arrived. 

Q.     Mr.  Little  was  there  at  that  time? 

A.     Yes. 

Mr.  Castro :     Which  Little  is  that  ? 

The  Witness:     They  were  both  there,  sir.  [81] 

Q.  (By  Mr.  Desmond)  :  And  did  you  have  any 
conversation  with  them  about  putting  water  on  the 
fire? 

A.  Yes.  I  asked  them  if  they  would,  asked  the 
Fire  Chief  to  further  distinguish  it,  that  this  oil 
plant  was  near  by  and  I  had  a  fear  for  the  fire. 

Q.     What  else  occurred? 

A.     Well,  he  started  running  water  on  it  again. 

Q.     The  fire  was  still  burning  at  that  time? 

A.     Oh,  yes. 

Q.  Now,  did  you  see  this  barrel  to  which  refer- 
ence has  been  made,  on  this  frame  that  has  been 
identified  here  by  Mr.  Little  ?  A.     No,  I  didn't. 

Q.     Did  you  see  the  barrel  at  all? 

A.  Oh,  yes ;  when  it  left  the  plant ;  when  the  boy 
was  loading  it  at  the  plant, "  but  not  after  it  was 
installed. 
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Q.     Did  yon  see  it  after  tlie  fire '?  A.     Yes. 

Q.  Wliat  did  you  do  with  reference  to  the  barrel 
and  its  contents  at  that  time? 

A.  Oh,  I  asked  one  of  the  men  to  go  across  the 
track  to  tlie  })lant  and  get  a  gage  stick  and  that  we 
would  i)erhaps  be  requested  to  pick  the  oil  up  and 
com])ensate  the  people  for  it. 

Q.  Now  that  oil — barrel  of  oil  was  near,  right 
near  the  burning  building,  was  it  not?  [82] 

A.  No,  it  had  been  moved  out  very  near  the 
street  edge  when  I  arrived.  The  fireman  or  some 
of  the  men  working  had  moved  it. 

Q.     Did  that  barrel  have  oil  burn  or  explode? 

A.     No,  sir. 

Q.     Did  you  measure  the  contents  of  the  barrel  ? 

A.     Yes. 

Q.     And  was  a  gage  used  for  that  purpose? 

A.     Yes,  sir. 

Q.     Could  you  tell  how  much  oil  had  been  used? 

A.  There  was  just — it  gaged  37  gallons,  and  our 
ticket  showed  38  had  been  put  in  it. 

Q.  There  had  been  about  a  gallon  of  oil  con- 
sumed ?  A.     Yes. 

Q.  It  had  not  been  burned  in  the  fire.  In  other 
words,  the  oil  in  the  barrel  did  not  become  ignited? 

A.  No,  sir;  no  not  to  my — it  showed  no  evidence 
of  it. 

Q.  Did  you  or  your  employees  have  anything  to 
do  with  the  construction  of  the  platform  on  which 
the  oil  barrel  was  placed? 
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A.  I  don't  know  whether  this  boy  helped  to  fill 
that  or  not.   I  haven't  that  information. 

Q.  There  was  no  order  placed  for  the  building 
of  that  platform  with  you,  was  there  ?  A.     No. 

Q.  You  gave  no  instructions  concerning  the 
building  of  the  platform?  A.     No. 

Q.  Now,  did  you  instruct  your  employees  or  any 
person  employed  by  you  to  install  the  stove  or  the 
chimney  or  any  parts  of  the  stove  ?  A.     No. 

Q.  Had  you  ever  sold  any  stoves  previously  to 
Mr.  Little?  A.     Yes. 

Q.     Either  for  himself  or  for  his  employers  ? 

A.     Yes. 

Q.     Did  you  ever  install  any  of  those  stoves? 

A.  Not  recently.  That  dates  back  quite  some 
time.  It  is  possible  I  did  in  Grass  Valley  when  he 
was  in  business  there.  I  don't  recall,  and  I  didn't 
look  at  any  record  on  it  whether  there  was  an  in- 
stallation made  there  or  not. 

Q.  You  sold  him  his  stove  on  the  10th  day  of 
October,  1946?  A.     No,  we  didn't  install  that. 

Q.     You  didn't  install  that?  A.     No. 

Mr.  Desmond:     That  is  all. 

Cross-Examination 
By  Mr.  Castro: 

Q.  Now,  what  were  the  duties  of  this  man  Lemos 
with  your  company  ?  A.     Driving  a  fuel  truck. 

Q.  What  kind  of  a  truck  did  he  take  over  to 
the  Herold  Lumber  Company  that  afternoon? 
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A.     One  ton  i)icku]). 

Q.     Did  it  liavo  fuel  in  it?   1  mean  oil  petroleum. 

A.     Ves,  stove  oil. 

Q.     Did  he  take  anything  else  witli  himf 

A.    A  barrel  and  a  valve,  tubing,  and  connections. 

Q.  And  where  did  he  get  the  measurements  for 
the  tubing? 

A.  Well,  it  comes  in  rolls  and  he  took  a  roll 
that  comes,  twenty-five  feet  and  fifty  feet,  rolled. 

Q.  So  you  had  some  measurements  before  he 
took  the  roll  over  and  unrolled  it,  is  that  correct? 

A.  No,  it  comes  in  standard  rolls ;  and  if  he  took 
a  full  roll  of  it,  it  would  be  either  25  or  50  feet 

Q.     In  other  words 

A.     (Continuing)     that  particular  size. 

Q.     Your  invoice  shows  "Tubing,  23  feet." 

A.     Uh-huh. 

Q.  Now,  was  that  measured  off  at  the  time  at 
your  plant  and  cut  and  taken  over  then  to  the 
Herold  plant?  A.     No. 

Q.  He  took  a  roll  over  there  and  took  23  feet 
off  of  it?  A.     Yes. 

Q.     Now,  what  size  oil  drum  did  you  have  ? 

A.     55  gallon.  [85] 

Q.  You  are  sure  it  isn't  a  hundred  gallon  oil 
drum  ?  A.     Positive. 

Q.  Do  you  remember  being  present  on  or  about 
the  28th  day  of  August,  1947,  at  a  conversation  at 
your  place  of  business  between  Mr.  John  L.  O'Mal- 
lev  who  is  seated  in  the  court  room  back  there? 
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A.    Yes. 

Q.  And  Mr.  Ralph  Gregory — do  you  remember 
being  present  at  the  conversation  between  the  three 
of  you  ?  A.     Yes. 

Q.  At  that  time,  didn't  you  and  Mr.  Gregory 
inform  Mr.  O'Malley  that  there  was  a  hundred  gal- 
lon tank?  A.     No,  sir. 

Q.  Now,  what  are  Harry  Gregory's  duties  at 
your  place  of  business?  A.     Driver 

Q.    Anything  else? 

A.     (Continuing)     of  a  tank  truck. 

Q.     Anything  else? 

A.  Oh,  yes ;  he  does  general  work  that  you  have 
for  a  man  distributing  petroleum  products. 

Q.  Did  he  do  anything  about  the  installation  of 
stoves?  A.     Yes,  sir. 

Q.     In  fact,  that  is  his  job  there  too,  isn't  it? 

A.     Partly.  [86] 

Q.  Now,  do  you  know  how  he  happened  to  go 
to  the  Herold  Lumber  Company  on  the  afternoon 
of  the  fire? 

A.  No,  I  don't.  I  believe  he  did  have  orders.  He 
picked  u])  orders  to  give  to  this  other  man  for  de- 
livery at  Newcastle. 

Q.     What  did  he  have  to  deliver  to  Newcastle? 

A.  I  don't  recall — that  stove  oil — whether  it  was 
stove  oil  or  gasoline.  The  boy  had  to  come  back  to 
the  plant  then  and  load  up. 

Q.  Did  the  boy  come  back  to  the  plant  then  and 
load  up?  A.     Huh? 


102  Sam  Gailhreatli  vs. 

(Testimony  of  Sam  Galbveath.) 

Q.  Was  Lemos  there  at  the  time  the  fire  started 
at  the  Herold  plant  ?  A.     No. 

Q.     He  was  where?  A.     Newcastle. 

Q.     You  are  sure  of  that?  A.     Positive. 

(^.     Wliat  time  did  he  leave  for  Newcastle? 

A.  Oh,  1  don't  know  the  exact  time.  I  imagine 
it  was  3:00  or  4:00. 

Q.     Did  you  see  him  when  he  left  for  Newcastle? 

A.     I  saw  him  loading  at  the  plant. 

Q.     What  time  was  he  loading? 

A.  Well,  I  don't  know  that  exact  time  either,  but 
it  is  only  [87]  a  few  hundred  feet  from  where  he 
loaded  across  the  tracks.  I  would  say  it  would  be 
400  feet,  and  he  went  over  there  to  load,  to  fill 
these  orders  and  I  saw  it  pull  out  of  the  plant. 

Q.  Now  that  oil  drum  or  oil  container  which 
Lemos  moved  over  to  the  Herold  Lumber  Company, 
W' as  that  full  or  empty  at  the  time  it  was  taken  over  ? 

A.     Empt}^  at  the  time  it  was  taken  over. 

Q.     And  did  you  know  when  it  was  filled? 

A.  After  it  w^as  put  on  the  stand,  but  I  don't 
know  the  time. 

Q.  Now  who  had  the  fuel  truck  at  the  time  the 
tank  was  taken  over  to  Herold 's  place? 

A.     Lemos  had  it. 

Q.     You  are  sure  Gregory  didn't  have  it? 

A.  I  have  three  fuel  trucks  and  Gregory  was  out 
on  the  route  with  one  of  the  others,  but  this  par- 
ticular truck  the  boy  used  that  all  day. 

Q.     You  don't  dispute  the  fact  that  it  was  your 
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truck  sitting  outside  of  the  Herold  Lumber  Com- 
pany building  at  the  time  of  the  fire? 

A.     Well,  I  wasn't  there.   I  don't  know. 

Q.     When  you  came  up  to  the  fire  was  your  truck 
still  there?  A.     No. 

Q.     No  truck  of  yours  there?  A.     No.  [88] 

Q.     Was  Gregory  there  1 

A.     I  can't  state  whether  he  was  there  or  not. 

Mr.  Castro :     That  is  all. 

Mr.  Desmond :     That  is  all. 

(Witness  excused.) 
Mr.  Desmond:     Call  Mr.  Cerino  Lemos. 

CERINO  LEMOS 

called  for  the  defendants,  sworn. 

Direct  Examination 
By  Mr.  Desmond: 

Q.     Your  name  is  Cerino  Lemos? 

A.     Yes,  sir. 

Q.    AYhere  do  you  reside,  Mr.  Lemos? 

A.     I   reside   in   Auburn,   Placer   County,    Cali- 
fornia. 

Q.     What  is  your  occupation? 

A.     Right  now,  I  am  a  hospital  attendant,  DeWitt 
State  Hospital. 

Q.    What  was  your  occupation  on  October  31st, 
1946? 

A.     Well,  I  was  a  truck  driver  for  Mr.  Sam  Gail- 
breath  ? 
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Q.  You  were  employed  by  Mr.  Gailbreath  in  his 
plant  at  Auburn?  A.     Yes,  sir. 

Q.  Now,  do  you  recall  the  day  of  October  31, 
1946? 

A.  Well — on  that  day,  Mr.  Sam  Gailbreath  or- 
dered me  to  go  over  to  this  lumberyard — oh,  I  don't 
know,  I  will  say  midday.  I  am  not  sure  of  the  time 
— to  take  over  oil,  a  drum,  and  some  fittings — I 
guess  copper  tubing,  and  with  instructions  [89]  that 
they  were 

Mr.  Castro :  There  have  been  no  questions  to  him 
on  that,  your  Honor. 

The  Court:  I  didn't  think  there  was  any  ques- 
tion to  him  as  to  what  the  instructions  were. 

Mr.  Desmond :     Would  you  read  the  question  ? 
(The  question  was  read  by  the  reporter.) 

The  Court:     What  did  he  tell  you,  that's  all. 

A.  He  asked  me  if  I  remember  what  took  place 
on  December 

The  Court:  Go  ahead  and  tell  what  your  em- 
ployer told  you. 

A.  Where — well,  I  am  sorry,  sir.  He  asked  me 
with  instructions  to  take  the  drum,  stove  oil,  the 
fittings  and  copper  tubing,  and  that  they  were  the 
ones  going  to  do  the  installation.  They  were  just 
going  to  put  up  the  oil — and  go  about  my  business. 

Q.  (By  Mr.  Desmond)  :  Did  you  take  that  ma- 
terial to  the  plant  of  the  Harold  Lumber  Company? 

A.    Yes,  sir. 

Q.     And  when  you  arrived,  was  the  frame  ready? 
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A.  No,  sir,  it  wasn't  ready,  and  it  wasn't  ready 
for  quite  a  while. 

Q.  That's  the  frame  that  is  located  on  the  west- 
erly side  of  the  office  at  this  point  where  it  is 
marked  on  this  diagram,  is  that  correct?  (Indi- 
cating.) A.     Right,  sir.  [90] 

Q.     Now  was  someone  building  that  frame? 

A.  Yes,  there  were  some  carpenters.  Who  they 
were,  I  don't  know. 

Q.     And  what  did  you  do  % 

A.     I  just  waited  around  until  I  got  kind  of  tired. 

Q.  How  long  do  3^ou  think  you  waited  for  them 
to  finish  the  frame? 

A.  Well,  that's  all  a  matter  of  a  guess  now.  I 
don't  know  for  sure,  but  I  will  say  about  forty-five 
minutes  or  possibly  an  hour,  I  don't  know. 

Q.     Now  did  you  do  anything  in  the  meantime? 

A.  Yes.  I  crawled  underneath  and  got  the  copper 
tubing  from  underneath  the  building  while  they  are 
— that  was  waiting  while  they  are  building  their 
platform  for  the  drum. 

Q.  You  laid  out  the  copper  tubing  under  the 
building?  A.     Yes,  sir. 

Q.     And  then  what  did  you  do  next  ? 

A.  I  remember  going  back  into  the  office  and 
asked  one  of  the  carpenters  where  the  tw^o  by  fours 
run  underneath  the  floor,  where  they  nailed  the 
floor,  so  he  went  in,  made  a  start  from  the  corner 
of  the  wall  and  we  just  measured  where  the  two  by 
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fours  would  be,  so  lie  went  ahead  and  drilled  the 

hole. 

Q.     Drilled  the  hole.  Now  what  did  you  do  next  ? 

A.  Well,  I  went  back  outside  as  far  as  I  can 
remember,  and  they  weren't  quite  completed  with 
their  stand,  so  I  decided  [91]  to  go  underneath  and 
])oke  the  copper  tubing  up  through  the  floor  and 
then  one  of  the  workers  in  there  says,  "Give  me  a 
little  bit  more.''  I  evidently  didn't  give  him  enough 
copper  tubing,  so  he  was  saying,  "Give  me  a  little 
bit  more." 

Mr.  Castro:  Now  wait.  May  we  have  that  man 
identified,  otherwise  it  is  hearsay. 

Q.  (By  Mr.  Desmond)  :  Do  you  know  who  that 
man  was?  A.     No,  sir. 

Mr.  Castro :  I  move  to  strike  out  the  hearsaj^, 
your  Honor. 

Q.  (By  Mr.  Desmond)  :  When  you  went  in  the 
office,  did  you  see  this  stove? 

A.     Yes,  sir;  nh-huh. 

Q.     AVhere  was  the  stove? 

A.  Well,  the  best  to  my  notion  it  was  just  about 
where  he  was,  I  guess. 

Q.  Some  place  over  on  the  easterly  side  of  the 
office  toward  the  north  of  the  building,  is  that  right  ? 

A.     Uh-huh. 

Q.  And  was  any  —  were  there  any  workmen 
around  there?  A.     Lots  of  them. 

Q.    Lots  of  them.   Do  you  know  who  they  were? 

A.    Not  a  one. 
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Q.     You  don't  know  them  by  name? 

A.     Don't  know  them  by  even  to  look  at  them. 

Q.     Were  there  any  painters  there?  [92] 

A.     Yes,  sir;  there  were  painters  there. 

Q.     And  what  were  they  doing? 

A.  Well,  I  don't  know,  but  they  were  painting 
the  walls,  varnishing  or  waxing  something,  but  they 
had  a  paint  brush;  in  fact,  I  think  there  were  two 
of  them. 

Q.     Were  they  painting  the  floor? 
'  A.     Well,  the  best  I  can  remember,  they  were 
painting  the  walls. 

Q.  I  see ;  and  did  they  have  any  canvas  or  any- 
thing on  there? 

A.  Yes,  they  had  a  piece  —  well,  I  will  say  a 
paper  on  the  floor  so,  I  guess,  they  wouldn't  get  the 
floor  dirty,  I  imagine. 

Q.  I  see.  Now,  did  you — you  heard  the  voices 
up  there.  You  don't  know  who  it  was  that  was 
speaking,  do  you?  A.     No,  sir. 

Q.     And  you  pushed  the  copper  tubing  up? 

A.     Yes,  sir. 

Q.     Now  what  did  you  do  after  that,  Mr.  Lemos  ? 

A.  Well,  after  I  pulled  the  copper  tubing  out 
and  got  out  from  underneath  the  building — oh,  I'll 
say  in  about  ten  or  fifteen  minutes,  the  stand  was 
made  and  I  had  thrown  the  drum  up  on  top  of  the 
stand,  which  was  empty,  and 

Q.     You  mean  the  drum  was  empty? 

A.     Yes,  sir;  and  so  I  put  on  a  valve.    While  I 
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was  out  there  I  decided,  well,  that  is,  they  bought 
the  stove  and  what  not  to  give  them  service,  so  I 
hook  up  tlie  tank  and  I  filled  it  up.  [93] 

Q.     You  hooked  the  copper  tubing  to  the  tank? 

A.     Yes,  sir;  all  that  same  instant. 

Q.     And  then  you  filled  the  tank  up? 

A.     Yes,  sir. 

Q.  And,  now,  do  you  recall  how  much  oil  you 
put  in  the  tank  ? 

A.  Yes,  sir.  I  have  heard  it  was  something  like 
thirty-eight  gallons.  If  I  heard  it  this  morning,  I 
don't  know. 

Q.  At  the  time  you  delivered  the  co})per  tubing, 
fittings,  valves,  bushings,  drum  and  stove  oil — thirty- 
eight  gallons  of  oil — did  you  make  out  an  invoice? 

A.     (Pause.) 

Q.  Let  me  show  you  Plaintiffs'  Exhibit  3  and 
ask  you  if  you  made  out  that  invoice? 

A.    Well,  I  made  out  this  tag. 

Q.     Do  you  recall  when  you  made  it? 

A.  Well,  I  made  it  that  day.  That's  my  signa- 
ture on  the  bottom  there. 

Q.     Your  initials  C.  L.  ?  A.     Yes,  sir. 

Q.  That's  all  of  the  material  that  was  delivered 
there?  A.     Yes,  sir. 

Q.  Was  there  any  charge  made  for  any  installa- 
tions? A.     No,  sir. 

Q.     Or  any  labor  in  connection  with  installation  ? 

A.     No,  sir.  [94] 
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Q.  Now,  after  you  made  this  connection  at  the 
barrel,  what  did  you  do  next? 

A.     I  filled  the  barrel  up. 

Q.     Did  you  return  to  the  inside,  to  the  office? 

A.  After  I  half  filled  the  barrel,  yes,  sir,  I  did 
go  back  into  the  office. 

Q.     Did  you  see  any  workmen  there? 

A.  Yes,  there  was  one  particular.  He  was  put- 
ting up  this  chimney.  I  asked  him  if  he  was  having 
difficulties  in  i)utting  the  chinmey  pipe  or  the  stove- 
pipe through  the  wall.  He  has  to  head  up  this  chim- 
ney stack  or  something.  I  didn't  pay  much  atten- 
tion because  my  instructions  was  to  put  the  drum 
down  there  and  fill  it  u]3,  not  to  install  it. 

Q.  In  other  words,  these  workmen  were  install- 
ing the  pipe,  the  stovepipe  which  led  from  the  stove 
to  the  flues?  A.    Yes,  sir. 

Mr.  Castro:  He  said  one  workman.  I  didn't 
understand  him  to  say  more  than  one. 

Q.  (By  Mr.  Desmond) :  How  many  workmen 
were  there,  Mr.  Lemos? 

A.  Well,  if  you  want  to  be  identical  about  it,  I 
would  say  there  were  about  two  painters.  This  boy 
particularly  was  working  on  this  stovepipe.  That 
makes  a  total  of  three.  And  probably  one  of  the 
light  men,  and  that  makes  about  five,  guys  in  the 
middle  office,  so  it  would  make  about  a  total  of  seven 
men  now.  I  don't  know  for  sure  and  who  was  doing 
what.  [95] 
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Q.  Now  do  you  recall  which  one  of  these  men 
was  installing  tliat  stovei)ipe  leading  to  the  flue? 

A.     Well,  I  didn't  quite  get  your  question. 

Q.  Could  you  identify  the  man  that  was  install- 
ing the  stovepipe  that  was  leading  up  to  the  flue? 

A.     No,  sir. 

Q.  Now,  could  you  describe — tell  us  how  close 
this  stove  was  to  the  wall  of  the  office? 

A.  Well,  that's  going  to  be  a  guess.  I  will  say 
in  the  neighborhood  of  eighteen  inches. 

Q.     I  see.  A.     Just  a  guess. 

Q.  Did  you  see — did  you  see  the  position  of  this 
man  that  was  installing  the  stovepipe? 

A.     Yes,  sir;  he  had  his  legs 

Q.     Can  you  tell  us  just  w^hat  his  j^osition  was? 

A.     By  standing  up  ? 

Q.     Yes. 

A.  AVell,  he  had  his  legs  more  kind  of  apart  like 
this  and  trying  to  put  the  stovepipe  in  through  the 
wa  11.    ( Indicating. ) 

Q.  I  see.  Was  he  behind  the  stove  between  the 
wall  and  the  stove? 

A.  Well,  one  leg  was  behind  the  stove.  I  will 
say  maybe  half  his  body  was,  one  leg  cocked  over  the 
copper  tu])ing,  and  outside  where  he  had  his  legs 
stretched  out  apart  quite  well.  [96] 

Q.  Now,  can  you  describe,  Mr.  Lemos,  the  type 
of  connection — withdraw  and  strike.  Can  you  tell 
us  where  the  copper  tubing  that  comes  from  the 
barrel  is  hooked  on  to  the  stove? 
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A.     Where  it  is  hooked  onto  the  stove  ? 

Q.     Yes. 

A.     Well,  I  say  hooked  on  to  the  carburetor. 

Q.  I  see;  and  from  there  it  goes  in  the  car- 
buretor ? 

A.     Into  the  carburetor  and  up  into  the 

Q.  Now  when  you  returned  at  that  time,  when 
you  saw  them  putting  up  the  stovepipe,  did  you 
notice  that  carburetor? 

A.  No,  I  just  noticed  it  was  hooked  up  so  I 
never  diecked  it  very  closely.    I  just  didn't  notice. 

Q.  In  other  words,  Mr.  Lemos,  the  copper  tubing 
running  from  the  oil  barrel  outside  was  hooked  on 
to  the  connection  on  the  carburetor"?  A.     Yes. 

The  Court:     You  didn't  do  that? 

A.     No,  sir. 

Q.  (By  Mr.  Desmond)  :  Now,  you  didn't  make 
that  connection  and  you  didn't  put  up  any  of  the 
stovepij^e  leading  to  the  flue,  is  that  right? 

A.  No,  sir ;  I  never  touched  anything  except  like 
the  stove  in  the  office.   That's  the  only  thing  I  done. 

Q.     All  right  now,  what  did  you  do  at  that  time? 

A.  Well,  when  they  had  the  stovepipe  all  up  in 
the  air — I  mean  [97]  it  was  in  the  place,  I  went 
back  outside  and  I  turned  on  the  valve. 

Q.     That  is  the  valve  leading  from  the  oil  barrel  ? 

A.  Yes,  sir;  uh-huh,  and  well,  I  probably  waited 
mainly  say  a  minute  or  two  until  the  oil  came  into 
the  stove  and  I  lit  a  match — lit  a  stove  rather. 

Q.     You  lit  the  stove?  A.     Yes,  sir. 


112  Sam  Gailhreath  vs. 

(Testimony  of  Cerino  Lemos.) 

Q.     And  did  the  stove  burn? 

A.     Yes,  sir;  uh-huh. 

Q.     Did  it  burn  properly? 

A.     To  my  6?)^otion,  yes. 

Q.  How  long  then  after  you  lit  the  fire  did  you 
remain  there? 

A.  Oh,  I  guess  about  five  minutes,  I  guess — 
somewhere  in  the  neighborhood,  maybe  ten;  I  don't 
know,  I  don't  think  much  more. 

Q.     What  happened  next? 

A.  Harry  Gregory  came  up  to  the  lumber  yard 
and  ask(Hl  and  told  me  there  were  two  customers 
down  at  Newcastle  that  wanted  fuel,  so  he  told  me 
to  leave  so  I  just  practical  1}^  left  that  instant,  back 
to  the  plant  to  load  up  the  truck  and  go  down  to 
Newcastle  and  San  Francisco,  those  two  customers. 

Q.  I  see,  and  at  the  time  you  left,  was  the  fire 
burning  })roperly  in  the  stove? 

A.     Yes,  at  the  time  I  left;  yes,  sir, 

Mr.  Desmond:  That  is  all,  your  Honor.  Just  a 
moment [98] 

Q.  Now,  were  you  the  only  person  in  that  lum- 
])er  yard  or  in  that  office  and  about  those  premises 
during  the  time  that  you  have  described  that  was 
an  employee  of  Sam  Gailbreath? 

A.     I  don't  quite  get  it. 

Q.  All  right.  During  the  time  that  you  arrived 
there  to  deliver  the  oil,  were  you  the  only  employee, 
WTre  you  the  only  person  there  who  was  an  em- 
ployee of  Sam  Gailbreath? 
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A.  Yes,  I  was  the  only  one  until  about  five  min- 
utes and  Harry  Gregory  was  with  me — maybe  not 
that  long,  maybe  three  minutes,  I  just  left  instantly. 

Q.  Did  the  carpenter  or  whoever  drilled  that 
hole,  was  he  an  employee  of  Mr.  Gailbreath? 

A.     No,  he  wasn't.   I  w^as  the  only  one  there,  sir. 

Q.  All  right  now.  A¥as  the  man  that  you  saw 
putting  the  chimney  up,  going  up  from  the  stove 
to  the  flue,  is  he  an  employee  of  Mr.  Gailbreath? 

A.     No,  sir. 

Q.  Did  you  see  any  employees  of  Mr.  Gailbreath 
do  any  work  around  or  about  that  stove  other  than 
yourself?  A.     No,  I  never  did. 

Q.  And  during  all  this  time  the  painters  were 
applying  this  paint,  whatever  it  was? 

A.     Whatever  it  was;  yes,  sir. 

Mr.  Desmond:     That  is  all.  [99] 

Cross-Examination 
By  Mr.  Castro  : 

Q.     How  old  are  you? 

A.     I  am  twenty-six. 

Q.     How  long  did  you  work  for  Mr.  Gailbreath? 

A.  Oh,  I  will  say  three  months,  maybe  not  quite, 
maybe  two  and  a  half  months  or  three. 

Q.     Was  that  before  or  after  the  fire? 

A.     Well,  I  started  before  and  I  quit  after. 

Q.     How  long  after? 

A.     Month  and  a  half,  I  don't  know. 

Q.     Now  this  hole  that  was  drilled 

A.     Uh-uh. 
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Q.     did  you  ask  the  carpenter  to  drill  it? 

A.  I  asked  him  where  these  two  by  fours  run 
underneath  the  floors — flooring.  He  went  and 
drilled  it. 

Q.     You  didn't  tell  him  to?  A.     No,  sir. 

Q.  Didn't  indicate  to  him  you  wanted  to  put 
tubing-  through  that? 

The  Court:  What  is  that?  I  didn't  quite  get 
that.  You  wanted  to  put  tubing  through  the  hole 
for  him  to  drill? 

A.  That  I  don't  know.  I  went  back  underneath. 
I  hooked  it  all  through,  so  I  did  it  on  my  own 
accord. 

Q.  (By  Mr.  Castro)  :  Now  did  you  talk  to  any- 
body out  there  about  poking  tubing  through  and 
that  you  were  going  to  poke  it  through  and  for  them 
to  take  it  as  it  came  through?  [100] 

A.  No,  I  don't  remember  talking  to  anybody.  I 
remember  sa^dng — someone  up  on  top  saying,  ' '  Give 
me  a  little  bit  more." 

Q.     What  did  that  man  look  like? 

A.     Gentlemen,  I  don't  know. 

Q.     Did  you  see  him? 

A.  Sure  I  seen  him  but  I  don't  know  what  he 
looks  like  today. 

Q.     Know  his  name?  A.     No,  sir. 

Q.     Do  you  know  how  he  was  dressed? 

A.  Tjooked  like  he  was  dressed  in — I  don't  know. 
Ho  just  had  clothes  on.  I  don't  remember,  sir.  I 
reallv  don't  know  how  he  was  dressed. 
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Q.     A  young  man  or  an  old  man? 

A.  Gentlemen,  I  lost  the  picture  of  his  face  en- 
tirely. 

Q.     Was  he  a  heavyset  man  or  a  slender  man? 

A.  I  still  don't  know.  I  can't — I  really  don't 
know. 

Q.     A  tall  man  or  a  short  man? 

A.     I  don't  know,  sir. 

Q.  Now  were  you  there  at  the  time  the  fire 
started?  A.     No,  sir. 

Q.  Were  you  over  at  the  Gail  breath  plant  at  the 
time  the  fire  started?  A.     No,  sir. 

Q.     Did  you  see  the  fire  at  all?  A.     No,  sir. 

Q.  Now,  isn't  it  a  fact  that  when  Harry  Gail- 
breath  came  there  he  had  to  reconnect  this  tubing 
and  so-called  carburetor  that  you  have  referred  to? 

A.  I  don't  know.  I  never  seen  Harry  touch  the 
stove  at  all.  Of  course,  I  was  there  with  him  just 
a  matter  of  two  or  three  minutes,  or  five  minutes. 

Q.  Isn't  it  a  fact  that  Harry  Gregory  was  there 
for  about  two  and  a  half  to  three  hours  before  the 
fire? 

A.  Well,  that  I  don't  know.  I  don't  just — I 
don't  know  whether  he,  when  the  fire  started,  took 
off  or  anything. 

The  Court:     What  time  did  you  leave? 

A.  Well,  I'd  say  it  was  a  little  after  four  in  the 
afternoon  to  go  to  Newcastle  and  deliver  my  two 
deliveries. 
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Q.  (B}'  Mr.  Castro) :  And  what  time  did  you 
get  there?  A.     Pardon? 

Q.     Wliat  time  did  you  reach  there? 

A.     Newcastle? 

Q.  No,  Harold  Lumber  Company.  What  time 
did  yow  arrive  at  Harold  Lumber  Company? 

A.  Oh,  God  I  don't  know.  You  mean  in  the 
morning?   I  didn't  quite  understand  your  question. 

Q.  What  time  did  you  get  to  Harold  Lumber 
Company  that  day? 

A.     I  don't  know;  just  right  after  lunch. 

Q.  You  were  there  from  that  time  until  four 
o'clock? 

A.     Yes,  something  in  the  neighborhood.  [102] 

Q.  Harry  Gregory  was  not  there  during  any  of 
that  time? 

A.  He  was  now — well,  see,  I  don't  know  exactly 
the  time  I  left  but  he  was  there,  well  say  about 
three  minutes  before  I  left,  so  I  got  there  maybe  a 
little  after  four,  I  don't  know. 

Q.     Have  you  ever  installed  a  heater  of  this  tj'pe  ? 

A.  Yes,  I  installed  one  over  at,  well,  call  it  the 
Indian  Wolf  Routings. 

Q.     Was  that  before  or  after  this  fire? 

A.     Before. 

Q.     How  long  before? 

A.  Oh,  God  T  don't  know;  maybe  two  weeks, 
three  weeks. 

Q.  Did  you  have  Harry  Gregory  help  you  on 
that  job? 
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A.     No,  sir;  he  never  was  around. 

Q.  Do  you  know  the  size  tank  that  was  set  up 
on  that  stand  outside  the  building*? 

A.  Yes,  it  was  one  of  those  53  or  55  gallon  tanks 
— one  of  those  little  tanks. 

Mr.  Castro:     No  further  questions. 

Mr.  Desmond:     Mr.  Lemos,  do  you  recall 

Mr.  Castro :  May  I  ask  one  or  two  further  ques- 
tions if  you  don't  mind? 

Mr.  Desmond:     Go  ahead. 

Q.  (By  Mr.  Castro) :  Now  that  man  that  you 
claimed  worked  on  the  chimney  or  the  stovepipe, 
can  you  describe  him?  A.     No,  sir.  [103] 

Q.     What  he  looked  like? 

A.     I  don't  know,  sir. 

Q.     Whether  he  was  an  old  man  or  a  young  man? 

A.  I  can't  sir.  I  don't  know  the  picture  of  the 
character. 

Q.  Whether  he  was  dressed  in  any  particular 
way? 

A.  Well,  I  don't  know.  I  don't  know.  I  am  not 
going  to  say  something  I  am  not  sure. 

Q.  Who  was  in  there  at  the  time  he  was  fixing 
the  so-called  chimney?  A.     Pardon? 

Q.  Who  was  in  there  at  the  time  he  was  fixing 
the  so-called  chimney  setup? 

A.  Oh,  I  don 't  know,  was  around  five  or  six  guys, 
a  lot  of  people  around. 

Q.     Name  them. 

A.     I  don't  know  any  of  them,  sir. 
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Q.     Was  Jack  Little  there?  j 

A.     I  don't  know  him  either.  " 

Q.     Did  you  see  either  one  of  those  gentlemen 
that  are  identified  as  Charley  or  Jack? 
A.     They  possibly  was  there  but  I  don't  know.       \ 
Did  you  see  them? 
If  I  did,  I  know  I  didn't  know  who  they  A 
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You  say  there  were  two  men  painting? 

Yes.  [104] 

AYhat  did  they  look  like? 

I  don't  know — looked  like  men  to  me. 

Old  or  young  men? 

I  don't  now,  I  can't 


Can  you  describe  their  physical  shape  in  any 
way?  Were  they  tall  or  short,  heavy  or  slim? 

A.  They  were  just  men.  That's  all  I  know.  I 
never  paid  any  attention  to  them. 

Q.     Did  you  hear  any  names? 

A.     No,  sir;  I  don't  know. 

Mr.  Castro:     No  further  questions. 

Redirect  Examination 
By  Mr.  Desmond: 

Q.  ]3o  you  know  a  man  by  the  name  of  Glemi 
Cams  ?  A.     No,  sir. 

Q.  Now,  do  you  recall  that  night  what  time  you 
returned  from  Newcastle  making  those  deliveries? 

A.  I  would  say  between  6:15  and  6:30.  I  don't 
know  for  sure  h\\\  it  was  after  6 :00. 

Q.     And  that  was  after  the  fire? 
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A.     Yes,  sir;  iili-huh. 

Q.  And  you  left  there  when  Mr.  Gregory  gave 
you  these  instructions  to  make  the  delivery  to  New- 
castle— it  was  around  4:00  o'clock? 

A.  AYell,  a  little  after  four  maybe,  around  four 
like.  [105] 

Q.     And  where  did  you  go  then? 

A.  I  went  back  up  to  the  plant  and  loaded  up, 
sir. 

Q.  Do  you  know  what  you  loaded  your  truck 
with? 

A.  Stove  oil  if  I  recall  myself  correctly  what  I 
loaded  up  with — stove  oil  for  the  both  customers. 

A.  And,  do  you  know  how  many  gallons  you 
put  in? 

A.  I  think  I  put  a  full  tank,  three-hundred  and 
— I  don't  know  how  much  the  tank  holds,  some 
three-hundred  gallons,  I  guess. 

Q.  Then  you  drove  that  truck  and  loaded  fuel 
oil  down  to  Newcastle?  A.     Yes,  sir. 

Q.     And  that  is  how  far  from  Auburn? 

A.  I  don't  know.  Three  miles,  I  guess — three 
and  a  half,  four,  I  don't  know. 

Q.     You  made  the  deliveries  there? 

A.     Yes,  sir. 

Q.     How  many  deliveries  did  you  make? 

A.     Two,  sir. 

Q.     And  then  you  returned  to  Auburn? 

A.     Yes,  sir. 

Mr.  Desmond:     I  think  that  is  all. 
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Mr.  Castro :     No  ruither  questions. 

The  Court:     That  is  all. 

Mr.  Desmond:     Call  Lars  Wold,  your  Honor.         * 

LARS  WOLD 

Called  for  the  defeildants,  sworn. 

Direct  Examination 

By  Mr.  Desmond: 

Q.    Your  name  is  Lars  Wold? 

A.     Yes,  sir. 

Q.     Where  do  you  live,  Mr.  AVold? 

A.     Auburn. 

Q.    What  is  your  work?  A.     Contractor. 

Q.     Contracting  builder?  A.     Yes,  sir. 

Q.  How  long'  have  you  been  engaged  in  that 
business?  A.     About  two  and  a  half  years. 

Q.  And  did  you  construct  the  building  that  has 
been  referred  to  as  the  office  and  lumber  yard  of 
the  Harold  Lumber  Company  in  Auburn? 

A.    Yes,  sir. 

Q.     And  you  w-ere  the  contractor  on  the  job? 

A.     It  was  a  percentage  job. 

Q.  Now,  did  you  employ  any  painters  around 
the  place?  A.     No,  sir. 

Q.    Who  employed  the  painters? 

A.     Charley  Little. 

Q.     Charley  Little?  A.     Yes,  sir.  [107] 

Q.  Do  you  recall  the  day  of  October  31,  1946, 
day  of  the  fire?  A.     The  day  of  the  fire? 

Q.     Were  you  about  the  premises  on  that  day? 
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A.  I  was  there  in  the  afternoon  and  after  the 
jfire  started. 

Q.  You  were  there  in  the  afternoon  after  the 
fire  started?  A.     Yes,  sir. 

Q.  Now,  did  you  have  occasion  to  go  into  the 
office  that  day? 

A.     I  went  through  the  office. 

Q.     Were  there  any  painters  working  there? 

A.     Yes,  sir. 

Q.     Were  they  your  emj^loyees? 

A.     No,  sir. 

Q.     Whose? 

A.  They  were  Mr.  Little's  employees.  Well, 
Charley  said  they  were  a  couple  of  Okies,  that's 
the  expression. 

Q.  And  that  was  about  what  time  in  the  after- 
noon ? 

A.  I  w^ould  say  around — oh,  between  one  and 
two,  I  am  not  positive. 

Q.     Do  you  know  what  they  were  doing? 

A.     Sir?   They  were  painting,  but  I  am  not  sure. 

Q.  Do  you  know  what  sort  of  paint  they  were 
using?  A.     Standard  Oil  hardener. 

Q.     AYhere  were  they  applying  it? 

A.     Where?  [108] 

Q.  To  what  part  of  the  office  were  they  apply- 
ing it? 

A.  I  am  not  sure.  I  think  it  was  the  walls.  He 
had  the  floor  all  painted  in. 

Q.     What  do  you  recall  about  the  floor? 


122  Sam  Oailbreath  vs. 

(Testimony  of  Lars  Wold.) 

A.  He  had  boards.  We  bad  to  walk  on  boards 
there  so  we  wouldn't  take  the  stuff  up. 

Q.     So  you  wouldn't  track  the  paint? 

A.     Yes,  sir. 

Q.     And  the  paint  on  the  floor  was  wet,  was  it  ? 

A.     Yes,  sir. 

Q.  And  the  paint  on  the  walls  was  fresh  and 
wet? 

A.  It  was  applied  within  that  day  or  the  day 
before. 

Q.  Now,  do  you  what — do  you  know  anythin,i^ 
about  this  material  Standard  Oil  floor  hardener? 

A.     It's  inflammable. 

Mr.  Castro:  We  object  now  to  the  question  ou 
the  ground  that  no  proper  foundation  was  laid,  your 
Honor,  as  to  this  man's  qualifications  as  to  this 
material. 

The  Court :     Sustained. 

Q.  (By  Mr.  Desmond)  :  Have  you  had  consid- 
erable experience  with  paints  and  varnish? 

A.  Not  so  much.  I  always  hire  painters  for 
that. 

Q.  Are  you  familiar  with  this  paii;icular  ma- 
terial? A.     Not  too  much. 

Q.  I  see.  All  right.  Now,  Mr.  Wold,  did  you 
install  the  flue?  [109]  A.     Yes,  sir. 

Q.  Will  you  describe  to  the  Court,  please,  what 
that  flue  is  and  where  it  was  in  connection  with  the 
building  ? 

A.     It  had  a  terracotta  lining.  We  had  aluminum 
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casing  on  it  because  we  couldn't  get  the  metal.  The 
metal  was  hard  to  get  and  we  had  aluminimi  casing 
on  it  but  it  is  a  patent  flue.   It  passes  inspection. 

Q.  Now  that  flue,  where  did  it  begin  with  refer- 
ence to  the  building? 

A.  I  would  say,  well,  twelve  inches  at  the  top 
and,  the  hole  was  twelve  inches  from  the  ceiling. 
That's  the  least  we  can  get  by  with  and  we  couldn't 
get  it  lower,  we  didn't  want  to  bump  heads. 

Q.  In  other  words,  the  outlets  from  the  stove 
were 

A.  The  top  of  the  outlet  was  twelve  inches  from 
the  ceiling. 

Q.     It  was  \i]i  close  to  the  ceiling,  in  other  words'? 

A.     Yes. 

Q.  And  was  there — did  that  flue  extend  through 
the  wall  1  A.     Through  the  waU. 

Q.     Then  where  did  it  go? 

A.     Up  through  the  roof. 

Q.     Up  through  the  roof? 

A.  Yes,  it  comes  into  a  "  T  "  and  goes  up  through 
the  roof. 

Q.  Did  you  have  a  permit  for  installing  that 
flue?  A.     Yes,  sir.  [110] 

Q.  Now,  did  you  see  the  stove  to  which  refer- 
ence has  been  made? 

A.  I  seen  the  stove  that  afternoon  when  I  went 
through. 

Q.  And,  will  you  tell  us,  please,  how  close  the 
stove  and  the  ])ipe  heading  of  it  was  from  the  wall? 
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A.  Well,  1  would  say  it  was  between  twelve  and 
twenty-four  inches. 

Q.  And  was  that  an  open  pipe  leading  from  the 
stove  to  the  flue?  A.     I  didn't  notice  no  pipe. 

Q.     I  see. 

Mr.  Desmond:  That's  all.  Oh,  one  further  ques- 
tion, your  Honor.  You  may  rule  me  out  of  order 
but  may  I  ask  the  question? 

Q.  Did  you  have  a  permit  for  the  construction 
of  this  building'?  A.     Yes,  sir. 

Q.  What  was  it — w^hat  value  was  the  permit 
granted  ? 

•    Mr.  Castro:     Objected  to  on  the  ground  that  it 
is  irrelevant,  incompetent  and  immaterial. 

The  Court:     Sustained. 

Mr.  Desmond:     That  is  all. 

The  Court:  Do  you  know  who  connected  this 
stove  up,  the  flue?  A.     No,  I  do  not. 

The  Court:  Did  you  give  any  direction  to  any 
of  your  men  to  do  it?  [Ill] 

A.     No,  I  had  nothing  to  do  wdth  installing  stoves. 

The  Court:  As  far  as  you  know",  none  of  your 
employees  did  it? 

A.  No,  sir.  They  have  orders  not  to  touch  any- 
thing in  that. 

Cross-Examination 
By  Mr.  Castro : 

Q.  Now  w^hat  time  of  the  day  did  you  get  there 
on  the  date  of  the  fire? 

A.     I  will  say  between  twelve  and  one,  around 
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between  twelve  and  one.    I  am  not  exactly  sure  of 

that. 

Q.     Did  you  see  this  Mr.  Lemos  there  *? 

A.     I  seen  a  fellow  that  looked  like  him.    I  am 
pretty  sure  it  was  him. 

Q.     Where  did  you  see  him?  A.     Sir? 

Q.     Where  did  you  see  him? 

A.     He  was  right  in  the  office  at  the  time. 

Q.     What  was  he  doing? 

A.     I   don't   know.    He   wasn't   doing   anything 
when  I  passed  through  there. 

Q.     Did  you  see  him  doing  anything  with  tubing  ? 

A.     With  what? 

Q.     With  tubing. 

A.     No,  he  was  installing  tubing  but  I  didn't  see 
him  doing  it. 

Q.     You  say  you  know  he  was  installing  it  but 
you  didn't  see  him  doing  it?  [112] 

A.     The  thing  was  underneath  the  building  there. 

The  Court:     How  about  up  in  the  office,  w^as  he 
installing  any  tubing  up  there  in  the  office? 

A.     Well,  it  came  through  the  floor. 

The  Court :     AVas  he  up  in  the  office  ? 

A.     He  was  in  the  office,  yes,  sir. 

The  Court:     He  was? 

A.     He  was  in  the  office. 

The   Court:     Did  you  see  him  with  the  tubing 
while  he  was  in  the  office? 

A.     Well,  I  didn't  see  him  working  On  it. 

Q.     (By  Mr.  Castro)  :     Did  you  see  him  doing 
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anything  with  tlio  stove  while  you  were  in  the  office? 

A.  No,  I  wouldn't  see  that.  Didn't  see  him  do- 
ing anything  with  the  stove. 

Q.     Who  else  was  in  the  office  at  that  time? 

A.  I  don't  remember  anybody  being  there  ex- 
cept the  painters.   They  were  working  in  there. 

Q.     What  were  their  names? 

A.     I  don't  know^  them. 

Q.  Do  you  know^  a  man  by  the  name  of  James 
France  ? 

A.  I  don't  know'  their  names.  I  had  nothing  to 
do  with  them.  They  were  hired  by  Charley  Little. 

Q.  Now,  had  they  painted  in  the  office  previous 
to  the  day  of  the  fire?  [113] 

A.     The  day  before  and  that  same  day. 

Q.  Do  you  know^  what  they  painted  the  day  be- 
fore? 

A.  Painted  the  walls  and  the  floor,  the  ceilings 
and  the  floor.  They  were  very  near  through  that 
day  if  I  remember  right  on  that,  but  I  know  they 
were  still  painting  the  two  days. 

Q.  Do  you  know^  where  about  in  the  room  they 
were  painting  when  you  w^ere  there  between  one 
and  two  o'clock?  A.    No. 

Q.  Do  you  know^  whether  the  counter  was  in  the 
room?  A.     Yes,  sir. 

Q.  And  do  you  know  whether  they  were  joaint- 
ing  between  the  counter  and  the  side  of  the  building  ? 

A.     I  don't  believe  they  were,  because 

Q.     Do  you  know?  A.     I  don't  believe  so. 
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Q.  Do  you  know  whether  they  were  painting  the 
front  portion  of  the  counter? 

A.  They  were  painting  on  the  counter  and  they 
painted  that  day  because  we  hadn't  had  it  finished 
that  day  before,  so  I  know  they  had  to  paint  the 
counter  that  day. 

Q.  But  the  day  before,  you  think  they  painted 
the  walls  and  the  ceilings  ? 

A.     The  boards,  you  say? 

Q.     The  walls  and  the  ceilings. 

A.     The  walls.  [114] 

Q.     And  the  floor? 

A.  And  the  floor.  Everj^thing  had  that  Standard 
Oil  hardener  on  it. 

Q.     Did  you  help  them  move  the  desk  in? 

A.     No,  it  was  built  right  there. 

Q.     You  say  the  desks  were  moved  in? 

A.     No. 

Q.    Were  the  desks  built  into  the  floor? 

A.  We  built  the  counter  but  the  desk  was  moved 
in.    They  were  oak  desks,  I  think. 

Q.     Did  you  see  any  paper  covering  on  the  floor? 

A.  I  don't  remember  paper  but  I  know  we 
walked  on  boards. 

Q.     Well,  the  floor  was  made  out  of  boards? 

A.  Yes,  the  floor  was  made  out  of  boarding,  one 
by  twelve,  so  w^e  wouldn't  track  dirt  on  the  things. 

Q.  Now,  did  you  feel  the  floor  hardener  to  see 
whether  it  was  dry  yet?  A.     No,  I  didn't. 

Q.     Do  you  know  whether  it  was  dry  or  wet? 
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A.  I  know  it  was  wet  because  they  were  just 
applying-  it. 

Q.  You  told  me  they  painted  the  floor  the  day 
before. 

A.  I  don't  know  anything  about  the  floor.  I 
didn't  try  it  then. 

Q.     Do  you  know^  whether  it  was  dry  or  wet? 

A.  It  takes  twenty-four  hours  for  that  stuff  to 
dry.  [115] 

Q.  Do  you  know  what  time  they  finished  paint- 
ing the  floor  the  day  before? 

A.     No,  I  had  nothing  to  do  with  painters. 

Q.  Do  you  know  whether  they  painted  the  ceil- 
ing or  the  floor  first? 

A.  They  did  the  ceiling  and  the  floor.  I  don't 
know  which  one  they  painted  first. 

Q.  Now  this  flue  that  was  put  in — you  got  a  per- 
mit for  it?  A.     Yes,  sir. 

Q.     Did  you  get  a  permit  to  put  in  the  stove? 

A.     I  had  nothing  to  do  wdth  the  stove. 

Q.     Was  the  flue  put  in  in  proper  condition? 

A.     Yes,  sir.    It  was  installed  and  passed. 

Q.     Passed  by  the  inspector?  A.     Yes,  sir. 

Mr.  Castro :     No  further  questions. 

Mr.  Desmond:     That  is  all,  your  Honor. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Miller :  Mr.  Gregory,  will  you  take  the  stand 
and  be  sworn? 
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If  your  Honor  i:)lease,  may  I  ask  at  this  time  that 
Mr.  Wold  be  excused,  unless  counsel  has  anything 
further  ? 

Mr.  Castro:     We  have  nothing  further. 

The  Court:     All  right.  [116] 

HARRY  L.  GREGORY 

Called  for  the  Defendants,  sworn. 

The  Clerk:     And  your  full  name,  sir? 

A.     Harry  Lesly  Gregory. 

The  Clerk:     Will  you  take  the  stand,  please? 

Direct  Examination 
By  Mr.  Miller: 

Q.     Your  name  is  Harry  Gregory? 


A 

Q 
A 

Q 

A 

Q 


Yes. 

And,  Mr.  Gregory,  where  do  you  live? 

Auburn. 

How  long  have  you  lived  at  Auburn? 

About  eleven  years. 

By  the  way,  calling  your  attention  to  Octo- 


ber 31,  1947 

The  Court :     '46. 

Mr.  Miller  (Continuing) :     '46,  that's  right — 

pardon  me — who  were  you  employed  by  at  that 
time?  A.     Mr.  Galbreath. 

Q.     Mr.  Galbreath?  A.     Yes. 

Q.     And  that's  Sam  Galbreath,  is  that  correct? 

A.     That's  right. 

Q.  Now^  w^ere  you  working  at  the  plant  he  oper- 
ated, the  Signal  Oil  Plant  on  that  day?  [117] 
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A.     Yes,  sir. 

Q.     Working-  in  and  ont  of  there,  is  that  correct? 

A.     Uh-huh,  that's  right. 

Q.  And  for  the  purpose  of  the  record,  you  had 
worked  for  Mr.  Galbreath  before  that  time,  hadn't 
you,  before  that  day?  A.     Yes. 

Q.     About  how  long,  do  you  know? 

A.  I  have  worked  for  Mr.  Galbreath  for  about 
four  and  a  half  years,  about  that. 

Q.     Uh-huh.  A.     Four  or  four  and  a  half. 

Q.  Now,  on  the  day  in  question,  October  31,  1946, 
and  calling  your  attention  specifically  to  the  after- 
noon of  that  day,  did  you  have  an  occasion  to  go 
over  to  the  Herold  Lumber  Company? 

A.  Well,  I  was  coming  in  from  making  some 
deliveries  and  I  knew  about  these  other  deliveries, 
so  I  stopped  and  told  Mr.  Lemos  to  go  out  and  make 
the  deliveries  and 

The  Court:  What  time  of  the  afternoon  was 
that? 

A.  Well,  I  couldn't  say  just  exactly  what  time 
it  was. 

Q.     About? 

A.  Well,  I  imagine  it  was  around  two  or  three 
o'clock. 

The  Court:     Proceed. 

Q.  (By  Mr.  Miller)  :  Was  it  after — well,  all 
right.  Now,  did  you  say  you  told  Mr.  Lemos  some- 
thing? [118] 

A.     Yeah. 
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Q.    What  did  you  tell  Mr.  Lemos  ? 

Mr.  Castro:     Objected  to  as  hearsay. 

Mr.  Miller:     All  right. 

Q.  Where  did  you  first  see  Mr.  Lemos  when  you 
went  to  the  plant  ?  A.     I  didn't  go  to  th^  iDlant. 

Q.  Well,  I  mean  to  the  Herold  Lumber  Com- 
pany, where  did  you  first  see  him  when  you  stopped 
there?  Do  you  recall  where  he  was  with  respect  to 
the  building? 

A.  I  think  he  was  just  outside  of  the  door  and 
— no,  he  was  inside;  that  was  it. 

Q.     He  was  inside  the  building  proper? 

A.     Yes. 

Q.  What — strike  and  withdraw.  Did  you  stop 
in  front  of  the  building  at  the  Herold  Lumber 
Company  ? 

A.     Just  up  the  road  on  the  right-hand  side. 

Q.     Did  you  go  in  the  building? 

A.     Yeah,  I  went  in  the  building. 

Q.     Then  you  saw  Mr.  Lemos,  is  that  right? 

A.     That's  right. 

Q.     What  was  he  doing? 

A.  Well,  they  were  getting  ready  to  light  the 
stove. 

Q.     Did  he  light  the  stove  or A.     Yes. 

Q.     Were  you  there? 

A.  Yes,  I  was  there.  It  was  just  lit  just  as  I 
came  in. 

Q.     It  was  lit   as  you  came  in? 

A.     That's  right. 
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Q.  Did  you  light  the  stove  or  have  anything  to 
do  with  the  lighting  of  it?  A.     No,  sir. 

Q.    You  are  sure  of  that  are  you? 

A.     I  am  sure  of  that. 

Q.     All  right,  was  the  stove  burning? 

A.     It  was  burning,  yes. 

Q.     Was  it  burning  when  you  first  looked  at  it? 

A.    Yes. 

Q.  All  right,  now,  did  Mr.  Lemos  stay  there,  or 
what  happened? 

A.  No,  he  left  in  about,  oh,  I  imagine  about  five 
minutes. 

Q.     In  about  five  minutes?  A.     Yes. 

Q.  Now,  calling  your  attention  to  the  time  you 
first  came  in  the  room  or  the  office  of  the  lumber 
company  and  when  you  state  you  noticed  the  stove 
was  burning,  and  from  the  time  Mr.  Lemos  left,  or 
whatever  space  of  time  that  was,  was  the  stove 
burning  during  that  period?  A.     Yes,  sir. 

Q.     Was  it  burning  normally  or  naturally? 

A.     Yes,  it  was  burning  all  right.  [120] 

Q.  Uh-huh.  Now,  did  you  have  a  conversation 
with  Lemos  before  he  left  ? 

A.  No  only  just  that  I  told  him  that  there  was 
some  deliveries  to  be  made. 

Q.     Uh-huh.   Then  he  left,  is  that  it? 

A.     Yes,  that's  right. 

Q.  Now,  after  he  left,  did  you  stay  there  a  little 
while?  A.     Oh,  about  a  half  hour. 

Q.     About  half  an  hour? 
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A.     It  might  have  been  a  little  longer. 

Q.     Pardon  me,  I  thought  you  had  finished  your 
answer.  A.     Yeah. 

Q.     Then,  where  did  you  stay,  inside  the  office  of 
the  lumber  company  or  outside*? 

A.  I  stayed  around  there  for  quite  a  little  while, 
yes,  and 

Q.     Well,  now,  did  a  tire  occur?  A.    Yes. 

Q.     What  first  called  your  attention  to  a  fire? 

A.  Well,  I  was  standing  by  the  door  when  the 
fire  took  place. 

Q.     By  what  door  were  you  standing 

A.     Well— 

Q.     with  respect  to  the  front  or  the  back  or 

west,  east,  north  or  south? 

A.  There  is  only  one  door  that  I  know  of  and 
that's  on  the  [121]  south  side. 

Q.     South  side?  A.     Yes. 

Q.  This  diagram,  if  you  see  what  we  have  here. 
The  top  of  the  board  is  north.  This  is  west,  south 
and  east.  (Indicating).  And  you  are  referring  to 
the  door  here  by  the  south  side? 

The  Court :     That  would  be  on  the  east  side  there. 

Q.  (By  Mr.  Miller)  :  You  said  the  north  or 
south  side?  A.     Where  you  got  your  finger? 

Q.  Yes,  down  here.  And  were  you  standing  at 
that  door  then  when  you  first  had  it  brought  to  your 
attention  that  there  was  a  fire  in  the  building? 

A.     Yes,  that's  right. 

Q.     Now,  will  you  tell  the  Court  what  you  first 


134  Sam  Gailhreath  vs. 

(Testimony  of  Harry  L.  Gregory.) 
observed,  how  you  first  knew  that  there  was  a  fire; 
will  you  tell  his  Honor  that? 

A.  Well,  I  was  standing  there  at  the  door  and  I 
happened  to  look  l)ack  and  the  fire  was  going  u]) 
the  wall.  That's  about  all  1  could  tell  you,  but  I 
saw  it. 

Q.  Did  someone  call  it  to  your  attention  or 
holler,  or  did  you  observe  it  yourself? 

A.  No,  I  n^ist  happened  to  turn  around  and  I 
saw  the  fire. 

Q.  All  right,  now,  it  was  burning  on  the  wall, 
is  that  your  testimony?  [122] 

A.     That's  right. 

Q.  What  wall  w^ould  that  be,  the  one  near  the 
stove  or  the  other  one? 

A.  In  back  of  the  stove,  above  the  stove  is  where 
I  saw  the  fire. 

Q.  You  saw  the  fire  burning  ])ack  and  above  the 
stove,  is  that  right?  A.     That's  right. 

Q.  AVas  anybody  else  in  the  building  at  that 
moment  that  you  recall? 

A.  There  was  some  fellows  in  there.  I  don't 
know  who  they  were.    I  never  saw  the  men  before. 

Q.     Were  they  in  the  building  itself? 

A.     Yeah,  they  w^ere  in  there,  yeah. 

Q.  What  did  you  do  after  you  saw^  the  fire  on 
the  wall? 

A.  There  was  a  coat  on  the  bench  there,  on  that 
counter,  and  I  naturally  was  going  to  try  to  save 
somethinu'  if  I  could,  and  I  grabbed  for  the  stove 
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and  it  tilted  over  a  little  bit  but  it  was  so  hot  on 
the  back  of  it  that  I  couldn't  stand  it.    I  had  to 
get  out  of  there. 

Q.     Then  did  you  leave  the  building? 

A.     Yeah. 

Q.     AVhere  was  the  fire  burning  then? 

A.  It  was  all  up  over  the  top  of  the  ceiling  and 
dovm  it  went  right  on  over  and  down.  [123] 

Q.  Now,  when  you  first  looked  back  and  saw  the 
fire,  when  you  first  noticed  the  fire,  you  said  it  was 
burning  on  the  wall,  is  that  correct? 

A.     That's  right. 

Q.     Was  the  floor  on  fire  then  at  the  time 

A.     No,  sir. 

Q.     you  first  saw  it?  A.     No,   sir. 

Q.  One  thing  we  overlooked :  From  the  time  you 
first  arrived  there  up  until  the  time  you  left,  did 
you  do  anything  towards  installing  the  stove  or 
adjusting  it?  A.     No,  sir. 

Mr.  Miller:     That's  all. 

Mr.  Castro:     Just  a  moment,  please,  counsel. 

Q.  (By  Mr.  Miller)  :  Now,  at  any  time  with 
respect  to  this  particular  stove  that  was  delivered 
by  your  employer  Mr.  Galbreath,  did  you  have 
anything  personally  to  do  with  the  delivery  of  the 
stove,  the  repair,  the  installation  of  the  stove  itself, 
or  anything  connected  with  it,  or  the  drum? 

A.     No,  I  didn't. 

Q.     (By  the  Court):     And  you  didn't  light  it? 

A.     No.    I  didn't  light  it. 
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Oross-Examination 
By  Mr.  Castro: 

Q.     You  are  still  working  for  Galbreath? 

A.     Yes,  sir.  [124] 

Q.     What  is  your  job? 

A.  Delivering  stove  oil  and  gasoline  and  installa- 
tion work. 

Q.     Who    installs    stoves    at    Galbreath 's? 

A.     I  do  mostly. 

Q.  Anybody  else?  Is  there  anybody  else  there 
installs  for  Galbreath?  A.     No. 

Q.     Was  there  on  the  day  of  the  fire? 

A.     No. 

Q.  Was  Lemos  learning  how  to  install  stoves  at 
the  time? 

A.  Well,  he  has  already  installed  stoves  before 
that. 

Q.  So  he  had  installed  stoves  and  you  had  in- 
stalled stoves  on  the  day  of  the  fire? 

A.     That's  right. 

Q.  Now,  had  he  done  anything  to  install  this 
stove  at  the  time  you  arrived  at  the  Herold  Lumber 
Company?  A.     I  don't  know. 

Q.     What  time  did  you  get  there? 

A.  Well,  I  don't  know\  It  was  around  three 
o'clock,  maybe  a  little  later. 

Q.     How  much?  A.     I  couldn't  say  exactlj^ 

Q.     Ax3proximately  ? 

A.     Three  thirty  or  four. 

Q.     And  you  remained  there  how-  long?  [125] 


Homestead  Fire  Ins.  Co.,  et  al.  137 

(Testimony  of  Harry  L.  Gregory.) 

A.     About  a  half  hour. 

Q.    What  time  did  the  fire  take  place? 

A.     Well,  I  couldn't  tell  you. 

Q.  (By  the  Court)  :  What  were  you  doing  there 
that  day  at  all  ? 

A.  Well,  we  sold  the  stove  to  these  people  and 
naturally  I  was  just  trying  to  be — to  stay  there  and 
take  care  of  things  in  case  there  was  anything  ever 
would  happen  to  it. 

Q.  Were  you  apprehensive  anything  was  going 
to  happen  to  it?  A.     No. 

Q.     Did  you  do  anything  in  connection  with  it? 

A.     No,  I  didn't. 

Q.     You  just  stood  there? 

A.     I  just  stayed  there.   That  was  all. 

Q.  (By  Mr.  Castro)  :  Did  you  see  Mr.  Jack 
Little  there,  this  gentleman  that  is  seated  back  here  ? 

Will  you  stand  up? 

(Mr.  Jack  Little  stood  up.) 

A.     I  don't  remember  him,  no. 

Q.  Was  anybody  in  the  room  at  the  time  the  fire 
started  except  yourself? 

A.  There  was  some  fellows  there  but  I  don't 
know  them.  I  never  saw  the  fellows  before  in  my 
life. 

Q.     How  many? 

A.  I  don't  know  exactly  just  how  many  there 
was  in  there. 

Q.     How  were  they  dressed?  [126] 

A.     Well,  work  clothes,  I  imagme. 
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Q.  (By  the  Court)  :  Did  you  inspect  it  to  see 
whether  it  was  connected  up  i)roperly'? 

A.     No. 

Q.  I  can't  understand  why  you  would  be  there 
just  to  see  if  anything  happened.  Did  you  inspect 
to  see  if  it  was  all  right? 

A.  I  knew  that  Mr.  Galbreath  sold  them  the 
stove  and  I  thought  maybe  I  would  just  stay  there 
until — and  see  if  there  was  anything — if  there  was 
anything  went  wrong  with  the  thing. 

Q.     But  you  didn't  look 

A.  I  went  around  the  stove,  yes,  but  I  didn't  see 
anything  wrong  with  it  at  all. 

Q.  (By  Mr.  Castro) :  Do  you  know  what  caused 
the  fire?  A.     No,  I  don't. 

Q.  Now,  isn't  a  fact  that  you  had  been  there 
approximately  two  and  a  half  to  three  hours  at  the 
time  of  the  fire  ? 

A.    No,  I  couldn't  have  been  there  that  long. 

Q.  Isn't  it  a  fact  that  when  you  arrived  there, 
Lemos  had  started  connecting  up  that  stove  and 
you  took  it  over  from  him? 

A.  No,  I  don't  know  anything  about  what  Lemos 
done. 

Q.  Isn't  it  a  fact  that  you  took  over  and  did  it, 
reconne<?ted  it  yourself?  [127]  A.     No. 

Q.  Isn't  it  a  fact  that  you  smelled  this  new  paint 
that  was  in  the  room? 

A.  There  was  paint  over  in  there,  yeah.  It  was 
just  freshly  painted. 
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Q.  Do  you  usually  light  these  stoves  when  you 
smell  paint? 

A.  I  don't  know.  That  was  the  first  time  that 
I  had  ever  had  anything  like  that  happen. 

Q.  Isn't  it  a  fact  that  you  don't  put  stoves  in 
when  there  is  fresh  paint  in  a  room? 

A.     Well,  I  don't  know  whether  they  do  or  not. 

Q.  Isn't  it  a  fact  that  it  has  been  the  practice 
there  not  to  j^ut  stoves  in  and  light  them  in  a  room 
where  there  is  fresh  paint  till  that  paint  has  dried 
out? 

A.  Well,  that's  the  first  time  I  have  eVer  had 
anything  like  that  happen. 

Q.  All  right.  Now,  you  say  you  did  not  light 
the  stove?  A.     No,  I  didn't. 

Q.  Isn't  it  a  fact  that  you  turned  on  the  oil 
and  let  it  run  for  a  couple  of  seconds  and  then 
looked  at  it  with  your  flashlight  and  then  threw  the 
lighted  match  in  there? 

A.     No,  I  didn't  do  that. 

Q.     You  didn't   do  that?  A.     No. 

Q.  Are  you  sure  you  stayed  there  for  a  half  hour, 
however  ?  [128]  A.     Just  about  a  half  hour. 

Q.     You  did  nothing? 

A.     I  didn't  do  a  thing,  no. 

Q.  You  did  grab  the  stove,  or  the  coat,  some  coat 
that  you  picked  up  ? 

A.     There  was  a  coat  on  the  desk  there. 

Q.     And  then  did  you  drop  the  stove? 

A.     I  just  turned  loose  of  it. 
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Q.     Did  the  stove  turn  over  and  the  oil  si)ill  out? 

A.  I  don't  think  it  turned  clear  over.  It  was 
kind  of  leaning. 

Q.  Do  you  remember  talking  to  Mr.  John  O'Mal- 
ley  ?  A.     Yes,  sir. 

Q.     Whore  did  that  conversation  take  place? 

A.     In  front  of  my  house. 

Q.     Who  was  present  ?  A.     Mr.  Galbreath. 

Q.  And  at  that  time,  did  Mr.  O'Malley  ask  you 
whether  j^ou  had  connected  this  stove? 

A.     I  think  he  did,  yes. 

Q.     What  did  you  tell  him? 

A.  Well,  I  am  not  sure  as  to  what  I  did  tell  him 
at  the  time. 

Q.  Isn't  it  a  fact  that  you  told  him  that  the 
stove  had  been  uncrated  by  some  other  person  and 
someone  had  commenced  to  install  it  when  you  ar- 
rived there  and  that  you  completed  the  installation 
by  setting  it  up  properly,  comiecting  the  tubing 
from  [129]  the  tank  to  the  stove  underneath  the 
flooring,  did  you  tell  him  that? 

A.     I  don't  know  whether  I  told  him  that  or  not. 

Q.  Now,  didn't  you  tell  him  that  you  had  smelled 
the  new  paint  in  there  at  the  time  you  did  this 
installation? 

A.  Well,  it  smelled  like  there  was  new  paint  in 
there  all  right. 

Q.  Didn't  you  tell  him  where  there  was  new 
paint  you  usually  don't  light  the  stove? 

A.     I  don't  remember  telling  him  that. 


Homestead  Fire  Ins.  Co.,  et  al.  141 

(Testimony  of  Harry  L.  Gregory.) 

Q.  Now,  didn't  you  tell  him  you  were  there  about 
two  and  a  half  or  three  hours  in  the  course  of  the 
installation  of  that  stove? 

A.     No,  I  don't  think  I  told  him  that  at  all. 

Q.  Isn't  it  a  fact  that  you  turned  on  the  oil — 
you  told  him  that  you  turned  on  the  oil  after  the 
tubing  and  stove  had  been  connected,  and  watched 
it  flow  for  a  couple  of  seconds  and  used  a  flashlight 
to  look  into  the  stove  to  see  that  the  oil  was  in  the 
pot? 

A.  I  don't  know  what  Mr.  O'Malley  wrote  down 
there. 

Q.     I  am  asking  you  what  you  told  him. 

Mr.  Miller:     I  object 

Mr.  Castro :  He  has  a  right  to  answer  the  ques- 
tion. 

The  Court:  That  is  not  an  answ^er  to  the  ques- 
tion. The  question:  Did  you  tell  him  then  or  did 
you  not?  [130] 

A.     No,  I  didn't. 

Q.  (By  Mr.  Castro)  :  And  did  you  tell  him  you 
ignited  that  by  throwing  a  lighted  match? 

A.     No. 

Q.  And  did  you  tell  him  you  were  the  only 
employee  of  Galbreath  on  the  premises? 

A.     No. 

Mr.  Miller :  Just  a  moment,  may  I  see  that  ?  May 
I  see  it,  counsel  ? 

Mr.  Castro:     Yes. 
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(Mr.  Castro  shows  a  two-page  document  to 
counsel.) 

Mr.  Castro:     You  can  read  it  if  you  want  to. 

Q.  At  the  time  Mr.  O'Malley  talked  to  you,  did 
he  take  any  notes  in  writings?  A.     Yes,  he  dul. 

Q.  Is  that  your  signature?  (Showing  document 
to  witness.)  A.     Yes,  that's  my  signature. 

]\Ir.  Castro :  May  I  have  it  marked,  identified  as 
plaintiffs'  next  in  order? 

The  Clerk:     Plaintiffs'  4  for  identification. 

Q.  (By  the  Court) :  Was  there  any  wanting  on 
the  pa])er  at  the  time  you  signed  it? 

A.     It  was  on  there,  yes.   I  didn't  read  it  over. 

Mr.  Miller :     Let 's  see  it  again,  will  you,  counsel  ? 

(Mr.  Castro  shows  document  to  Mr.  Miller.) 

Q.     (By  Mr.   Castro)  :     Also  in  pencil,  here  is 
the  name  Harr}'  Gregory.   Is  that  your  writing  ? 
A.     No. 

Q.     Or  is  this  ])rinting  on  the  front  side  yours? 
A.     No,  I  don't  think  so. 
Mr.   Castro:     No  further  cross-examination. 
Mr.  Miller:     That's  all,  your  Honor. 
The  Court:     All  right,  call  the  next  one. 
Mr.  Miller:     Call  Mr.  Galbreath. 
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Recalled  by  the  defendants.    Previously  swoili. 

Direct  Examination 
By  Mr.  Miller: 

Q.  Mr.  Galbreath,  how  long  have  you  been  en- 
gaged in  the  business  of  selling  this  type  of  stove? 

A.  A  little  over  ten  years;  between  ten  and 
twelve  years. 

Q.  And  have  you  installed  a  number  of  these 
stoves?  A.     Yes,  many  of  them. 

Q.     And  have  you  observed  their  operation? 

A.    Yes,  sir. 

Q.  What  sort  of  a  flue  is  necessary?  What  sort 
of  a  pipe  is  necessary  to  go  from  the  stove  to  the 
flue? 

A.  Ordinary  stovepipe  like  that  is  commonly 
used. 

Q.     Is  it  necessary  to  have  a  damper? 

A.     Oh,  yes.  [132] 

Q.  Let  me  show  you  this  j^iece  of  pipe  and  ask 
you  if  that  is  the  type  of  pipe  that  extends  from 
the  stove  toward  the  flue? 

A.  Yes,  sir ;  uh-huh,  there  is  many  different  ones, 
sir.    However,  that  is  one  particular  type. 

Q.  This  is  the  ordinary — what  would  you  call 
this,  a  tee?  A.     Yes,  sir. 

Q.     Now  at  the  bottom  of  this  tee  is  a  damper 

A.    Uh-huh. 

Q.     (Continuing)  : or   a   metal   object   that 

fits  into  the  end  of  the  pipe  ?  A.     Yeah. 
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Q.  And  in  the  installation  of  this  type  of  stove, 
is  it  necessary  to  have  this  pipe  and  damper  extend- 
ing from  the  stove  to  the  flue? 

A.     Oh,  yes;  nh-huh. 

Q.  What  is  the  purpose?  Would  you  explain  to 
the  Court,  please,  how  this  damper  works?  Is  it 
automatic  or  what? 

A.  By  turning  this  thing  here,  you  can  adjust 
that  where  it  will  stand  open;  or  screw  it  down  there 
and  it  will  likely  stay  closed,  depending  on  the  draft 
that  you  have  up  here  in  the  flue.  The  heat  rises, 
of  course,  and  the  cold  air  drops.  If  you  are  taking 
air  for  circulation  back  from  the  room,  of  course, 
when  this  is  in  operation,  it  makes  it  more  economi- 
cal and  a  better  operation  in  general. 

Q.  Does  that  damper  affect  the  amount  of  heat 
in  the  stove?  [133] 

A.  Oh,  yes.  Oh,  yes,  it  affects  the  distribution 
of  the  heat. 

Q.  Did  you  deliver  or  sell  to  the  lumber  com- 
pany that  day  any  of  those  pipe  connections  or  any 
of  those  dampers?  A.     No,  sir. 

Q.     Now,  did  they  ask  for  them  ?  A.     No. 

Q.  What  is  the  effect  u])ou  the  heat  in  the  room 
if  that  damper  is  not  attached  to  the  stovepipe  ? 

A.  Well,  that  would  largely  depend  on  the  suc- 
tion of  your  flue.   If  your  suction 

Mr.  Castro :  Your  Honor,  we  are  going  to  object 
to  this  as  irrelevant,  incompetent,  and  immaterial, 
unless  there  is  some  showing  as  to  the  efficiency  of 
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a  damper ;  so  whatever  they  have  relation  to  on  this 

tee  which  he  has  in  his  hands,  your  Honor 

The  Court:     Overruled.    Go  ahead. 

The  Witness:  You  asked  what  effect  it  would 
have  ? 

Q.     (By  Mr.  Miller) :     Yes. 

A.  Well,  if  this  was  closed — or  this  wasn't  on 
the  pipe,  your  heat  would  go  in  the  top  part  of  your 
stove  and  it  would  go  up  into  your  pipe.  It  would 
come  up  and  have  a  tendency  to  rise.  If  this  was 
too  large  and  you  didn't  have  sufficient  draft,  the 
heat  would  have  a  tendency  to  be  in  the  bottom  of 
the  stove  and  wouldn't  raise  enough  [134]  to  give 
you  sufficient  heat.  The  purpose  of  this  is  a  balance 
between  the  mixing  of  the  air,  see?  Not  the  air 
through  your  stove,  but  to  control  the  pull.  The  air 
enters  at  the  bottom,  of  course. 

Q.  I  see;  and  if  that  damper  were  not  on  the 
pipe,  were  not  properly  installed,  would  the  pipe 
above  the  stove  become  hot? 

A.  Yes,  depending  on  the  strength  of  the  flue. 
It  would  become  extremely  hot  if  the  flue  was  very 
strong.  It  w^ould  go  up  maybe  three  or  four  joints, 
of  extreme  heat. 

Q.  In  other  words,  it  would  depend  upon  the 
height  of  the  flue  and  what  draft  was  created  from 
the  outside  air  on  the  flue,  is  that  right? 

A.     Yes,   that's  right. 

Q.     In  the  installation  of  the  type  of  heater  sold. 
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it  is  necessary  to  have  this  valve  on  it,  is  that  cor- 
rect ?  A.    Yes. 

Q.     In  order  that  the  stove  works  properly? 

A.     Yes,  sir;  they  should  have  them. 

Mr.  Miller:  1  would  like  at  this  time,  your 
Honor,  to  introduce  this  pipe  and  damper  as  De- 
fendants' Exhibit. 

The  Court:     All  right. 

The  Clerk:     Defendants'  Exhibit  A. 

(The  pipe  and  damper  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit A.)  [135] 

Q.  (By  Mr.  Miller) :  Have  you  ever  seen  stove- 
pipes get  red  from  the  heat?  A.     Oh,  yes. 

Q.  Where  did  you  see  them  get  red,  Mr.  Gal- 
breath? 

A.  Oh,  many  different  places.  The  last  occur- 
rence was  Grass  Valley. 

Q.     On  this  same  type  of  stove? 

A.     Yes;  at  Folsom  or  Grass  Valley — Newcastle. 

Q.     That  is  due  to  overheating? 

A.  No,  it's  rectifying — by  rectifying  the  draft 
from  the  room. 

Q.     That  is  taken  care  of  by  this  valve,  is  it? 

A.     Yes. 

Mr.  Miller:     That  is  all. 
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Cross-Examination 
By  Mr.  Castro: 

Q.  Does  the  stove  have  a  damper  with  it  when 
it  is  sold? 

A.  Some  makes  of  them,  and  some  haven't. 
Recently,  they  haven't  been  coming  equipped  with 
them.   They  had  to  stop  this  during  the  recent  war. 

Q.  This  was  part  of  the  standard  equipment  that 
was  to  go  with  the  Customaire  stove  that  you  sold 
the  Herold  Lumber  Company'? 

A.  No,  not  that.  If  it  had  one  of  those,  it's  in 
the  crate  with  the  stove;  but  this  is  the  particular 
type  that  is  used.  [136] 

Q.  Do  you  know  whether  or  not  there  was  one 
on  the  stove  there  at  the  Herold  Lumber  Company? 

A.     No,  I  don't  know. 

Q.     (By  the  Court):     You  say  there  was  none? 

A.     I  don't  know,  sir. 

Q.     You  don't  know. 

Mr.  Castro:  I  move  to  strike  the  testimony  as 
irrelevant,  immaterial  and  incompetent  as  to  that 
flue  and  damper. 

Mr.  Miller :  If  your  Honor  please,  the  testimony 
is  that  he  had  nothing  to  do  with  this.  He  sold  no 
pipe  to  them. 

Mr.  Castro :     He  said  it  came  in  a  box. 

The  Court:  If  it  is  there.  He  doesn't  know 
whether  one  of  those  went  with  the  stove. 

The  Witness:     That's  right. 
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'I1ic  Court:  That  is  the  way  1  understood  tlie 
testimony. 

The  Witness:  If  there  was  one  in  tlie  crate,  T 
don't  know. 

Q.  (By  Mr.  Miller) :  Let  me  ask  this :  Are  these 
pipes  and  dampers  customarily  sold  separately  from 
the  stove  ?  i 

Mr.  Castro:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  They  are  supplyable  by  the 
suppliers. 

The  Court:     Overruled. 

Mr.  Miller:  Well,  may  I  inquire  as  to  the  prac- 
tice? [137] 

Q.  (By  Mr.  Miller)  :  Is  this  a  part  of  the  pur- 
chase of  the  stove?  A.     No. 

Q.  It  is  separate  entirely  from  the  stove,  is  that 
correct  ? 

A.  Yes.  If  the  stove  comes  equipped  with  one, 
naturally  they  don't  need  to  make  the  additional 
purchase  of  that  little  air  valve. 

Q.  (By  the  Court)  :  Now,  you  said  that  you 
sold  the  stove  and  it  was  crated  at  the  time  you  sold 
it?  A.     Yes,  sir. 

Q.  And  you  don't  know  whether  this  damper  was 
included  in  that?  A.     No,  sir;  I  don't. 

Q.     (By  Mr.  Miller)  :     You  didn't  sell  any  pipe? 

A.     No  pipe. 

Q.     And  you  didn't  install  any  pipe 

Mr.  Miller:  This  is  based  on  the  testimony  of 
Mr.  Lemos. 
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The  Court:  The  testimony  goes  out  in  reference 
to  the  damper. 

Ml'.  Miller:  That  is  all. 

Mr.  Castro:  No  questions. 

Mr.  Miller:  That  is  all  we  have  to  offer,  your 
Honor. 

Mr.  Castro:  Call  Mr.  O'Malley.   [138] 

JOHN  L.  O'MALLEY 

Called  by  the  plaintiffs  on  rebuttal,  sworn. 

By  the  Clerk: 

Q.     What  is  your  first  name,  Mr.  O'Malley? 
A.     John  L. 
Q.     Thank  you. 

Direct  Examination 
By  Mr.  Castro: 

Q.     Where  do  you  reside,  Mr.  O'Malley ? 

A.     San  Francisco. 

Q.     How  long  have  you  lived  there? 

A.     Six  years.  [139] 

Q.     And  what  is  your  occupation? 

A.  Investigator  for  Swett  and  CraAvford  Insur- 
ance Company. 

Q.     And  where  are  they  located? 

A.     100  Sansome  Street,  San  Francisco. 

Q.  Now,  on  or  about  the  27th  day  of  October, 
1947,  were  you  employed  as  an  insurance  adjuster 
by  Swett  and  Crawford?  A.     I  was. 

Q.  And  did  you  receive  an  assignment  concern- 
ing this  fire  at  the  Harold  Lumber  Company? 
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A.     I  did. 

Q.  And  in  response  to  that  assignment,  where 
did  you  go? 

A.     To  the  town  of  Auburn,  California. 

Q.  And  while  there,  did  you  meet  a  Mr.  Harry 
Gregory?  A.     I  did. 

Q.  And  he  is  the  man  that  preceded  you  on  the 
witness  stand?  A.     He  is. 

Q.     And  did  you  meet  anybody  else? 

A.     Mr.  Sam  Gailbreath  was  present. 

Q.  And  did  you  have  a  conversation  with,  these 
gentlemen?  A.     I  did. 

Q.  And  in  the  course  of  that  conversation,  did 
you  take  notes?  A.     I  did. 

Q.  I  show  you  Plaintiffs'  Exhibit  No.  4  for  Iden- 
tification.  Were  those  your  notes? 

A.     They  are.  [140] 

Q.  And  at  the  conclusion  of  your  conversation, 
did  you  read  or  show  those  notes  to  Mr.  Gailbreath 
or  Mr.  Gregory  ? 

A.  I  reread  them  to  Mr.  Harry  Gregory  and 
asked  him  for  his  signature. 

Q.  And  was  that  in  the  presence  of  Mr.  Gail- 
breath? A.     It  was. 

Q.  And  is  that  signature — do  those  notes  bear 
the  signature  of  Harry  Gregory  ?  A.     They  do. 

Q.  Now,  in  that  conversation,  did  you  ask  Harry 
Gregory  or  Sam  Gailbreath  who  connected  the  stove 
involved?  A.     I  did. 
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Q.     And  what  was  the  answer? 

A.  Harry  Gregory  stated  he  had  connected  the 
stove. 

Q.  And  did  he  say  whether  anybody  had  at- 
tempted to  connect  it  before  he  made  the  connec- 
tion? 

A.     He  said  it  had  been  partially  installed. 

Q.  Did  he  indicate  who — pardon  me,  can  I  get 
that  answer? 

The  Court:     It  had  been  partially  installed. 

Q.  (By  Mr.  Castro)  :  And  did  he  state  who  had 
done  that  partial  installation?  A.     He  did  not. 

Q.  Did  you  ask  him  what  part  of  the  installation 
he  did?  A.     I  did. 

Q.    What  did  he  state?  [141] 

A.  He  said,  "I  set  it  up  and  put  the  tubing  from 
the  tank  to  the  stove,  and  the  tubing  was  underneath 
the  flooring." 

Q.  Now  did  he  tell  you  about  how  long  he  was 
there  doing  this  job? 

A.     Two  and  a  half  to  three  hours. 

Q.     And  did  he  tell  you  w4io  lighted  to  stove? 

A.     Harry  Gregor}^  said  he  had  lighted  the  stove. 

Q.  Did  he  tell  you  that  a  Cerino  Lemos  had 
lighted  the  stove  ?  A.     He  did  not. 

Q.  Did  he  tell  you  that  he  used — did  anything 
with  the  flashlight  in  the  process  of  lighting  that 
stove  ? 

A.  He  did.  He  says  that  after  he  turned  on  the 
valve,  he  watched  the  flow  of  oil  into  the  part  of 
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the  stove  and  when  he  had  left  it  on  for  a  couple 
of  seconds,  when  the  oil  was  seen  to  flow  with  the 
flashlight,  that  he  then  threw  in  a  lighted  match. 

Q.  Did  yon  ask  him  about  the  condition  of  the 
painting,  whether  he  saw  anybody  painting  in  the 
office? 

A.     He  said  he  did  not  see  anybody  painting. 

Q.  Did  he  state  whether  or  not  he  smelled  any 
fresh  paint  in  the  office? 

A.     I  asked  him  and  he  said  he  did. 

Q.  Did  he  tell  you  whether  there  was  any  em- 
l^loyee  on  the  Gailbreath  premises  during  that  two 
and  a  half  to  three  hours  other  than  himself  ?  [142] 

A.  I  asked  him  and  he  said  he  was  the  only 
one. 

Mr.  Castro:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Miller : 

Q.  Calling  your  attention  to  the  two  attached 
papers  you  have  in  your  possession  here,  whose  sig- 
nature is  that  at  the  top  (Spelling)  H-a-r-r-y 
G-r-e-g-o-r-y  ?  A.     Yes,  sir. 

Q.     You  wrote  that?  A.     Yes. 

Q.  All  right.  You  don't  pretend  that  that  is  the 
signature  of  Harry  Gregory  ? 

Mr.  Castro :     Neither  do  I. 

Mr.  Miller:     Now,  please,  counsel. 

Q.  Now,  let's  go  to  the  back  of  that.  Do  you 
know A.    Yes,  sir. 
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Q.     (Continuing)  :     who  wrote  that? 

A.     I  did. 

Q.     You  wrote  that,  didn 't  you  ?  A.     I  did. 

Q.  Let  me  ask  you  this:  Is  the  name  of  Harry 
Gregory  written  in  the  handwriting  of  Harry  Greg- 
ory aj^parent  anywhere  on  that  page? 

A.     No,  sir. 

Q.  How  long  have  you  been  in  the  business  of 
going  out  and  making  investigations  regarding  in- 
surance losses?  [143] 

A.     Three  and  a  half  years. 

Q.  Three  and  a  half  years;  and  you  were  there 
for  the  purpose  of  having  an  interview  with  Mr. 
Gregory,  to  see  what  he  knew  about  this  fire ;  is  that 
correct  ?  A.     Among  other  reasons. 

Q.  As  a  part  of  your  regular  employment,  is  that 
right?  A.     Yes,  sir. 

Q.  And  at  that  time,  why,  you  were  making  that 
investigation  with  the  expectation  that  any  state- 
ments you  received  at  that  time  might  later  be  used 
in  a  trial  of  litigation,  isn't  that  right? 

A.  Actually,  I  didn't  want  to  record  anything 
but  the  statement  from  him  describing  his  actions 
on  that  day. 

Q.  Well,  that  isn't  quite  an  answer,  but  maybe 
Ave  can  get  at  it  this  way,  Mr.  O'Malley:  In  your 
three  and  a  half  years,  you  have  made  for  your 
employers  many  investigations,  isn't  that  true — 
true  of  fire  losses?  A.     Many — not  many. 
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Q.     You  liave  made  several,  haven't  you? 

A.     Yes,  sir. 

Q.  And  why  did  you  liave  him  sign  this  second 
page  here  of  this  document? 

A.  I  generally  always  do  when  I  record  the 
statement  of  a  person,  and  ask  them  after  I  read  it 
if  he  wants  to  sign  it.  [144] 

Q.  Yes.  Why  did  you  have  him  sign  the  second 
page  ?  Will  you  give  us  the  reason  for  it  ? 

A.  Because  they  were  his  words  and  I  wanted  to 
record  them. 

Q.     They  were  his  words?  A.     Yes,  sir. 

Q.  And  you  wanted  him,  by  signing  it,  to  affirm 
those  words  and  adopt  them  as  his  language;  that 
is,  your  written  words,  is  that  right? 

A.  They  happen  to  be — those  written  words  are 
his  language. 

Q.  All  right.  What  I  assume  is  this:  That  you 
had  written  down  his  language A.     I  did. 

Q.     (Continuing)     on   the    sheet    of    paper; 

you  had  him  sign;  and  then  you  wanted  him  to 
make  that  more  formal  by  adopting  it  ? 

A.     That  is  correct. 

Q.  All  right ;  and  did  you  do  that  on  instruction 
from  Swett  &  Crawford,  your  employers  ? 

A.  No,  sir;  on  the  instructions  of  the  attorney 
presenting  this  case. 

Q.     Who  was  that? 

A.     An  associate  of  Mr.  Castro's. 
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Q.  He  told  you  to  go  and  get  the  statement,  is 
that  it?  A.     He  did. 

Q.  All  right;  and  he  told  you  to  have  him  sign 
it  and  adopt  [145]  it,  is  that  it? 

A.  Well,  it  is  usual.  I  don't  know  if  he  specifi- 
cally asked  me  to  secure  the  signature  of  any  man 
on  that  statement.  He  did  tell  me  to  get  a  written 
statement  from  them  if  I  could. 

Q.  All  right.  Now,  why  didn't  you  have  him 
sign  that  first  page? 

A.     So  that  it  would  be  more  authoritative. 

Q.     Why  didn't  you  have  him  sign  the  first  page? 

A.  To  be  truthful,  the  statement  was  taken  on 
the  outside  of  the  house  and  the  man  was  pressed 
because  he  had  to  hurry  into  the  house  for  dinner, 
and  that's  why  I  didn't  take  a  more  formal  state- 
ment on  the  typewriter  in  probably  an  office  that  I 
might  have  acquired  in  the  town  of  Auburn.  It  was 
near  the  dinner  hour  and  I  purposely  avoided  hav- 
ing a  more  formal  statement.  " 

Q.     By  typing,  is  that  what  you  mean? 

A.     That's  right. 

Q.  Here  is  what  I  am  getting  at.  You  took  the 
trip  and  the  trouble  to  have  him  sign  this  one  page; 
in  fact,  all  the  second  page,  or  the  first  page  of  this 
document  as  you  testified  to,  but  why  didn't  you  ask 
him  to  sign  the  other  page  ? 

A.  I  didn't  think  he  would  have  any  objection, 
so  I  didn't  take  the  trouble  to  have  him  sign  each 
page. 
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Q.  Yes.  When  did  you  put  the  name  on  there 
in  ])eneil,  [14(S]  "Harry  Gregory"? 

A.  Well,  i)robably  about  two  or  three  weeks  later 
when  I  asked  the  stenographer  in  our  office  to  tran- 
scribe those  notes  from  handwriting  to  tyi)ewriting 
so  that  they  might  be  more  legible. 

Q.  At  no  time  did  you  show  this  to  Harry 
Gregoiy  and  ask  him  to  try  to  read  it,  did  you? 

A.  I  believe  I  did,  in  this  respect:  that  he  ac- 
tually witnessed  my  writing  over  my  right  shoulder 
and  I  copied  down  what  he  was  telling-  me  simul- 
taneously so  that  he  might  have  an  opportunity  to 
see  w^hat  my  writing  was;  although,  granted,  it  is 
quite  illegible. 

Q.  You  grant  that  this  writing  is  quite  illegible, 
don't  you?  A.     Yes. 

Q.  Now  you  didn't  see  Mr.  Gregory  here  sit 
down  and  read  this  over  and  take  a  look  and  make 
any  changes,  did  you? 

A.     No,  as  I  said  to  you,  I  read  it  for  him. 

Q.     You  read  it  for  him,  is  that  right? 

A.  With  him  looking  over  my  shoulder.  I  knew 
he  knew  the  contents  of  it. 

Mr.  Castro:  It  hasn't  been  offered  in  evidence, 
your  Honor.  It  was  only  used  by  this  witness  for 
the  purpose  of  refreshing  his  own  recollection. 

The  Court:     Go  ahead.  [147] 

Q.  (By  Mr.  Miller) :  All  right.  Now,  let's  get 
the  position.    What  were  you  writing  on? 
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A.  I  believe  it  was  a  carpentry  table  that  was  on 
the  front  lawn  of  his  residence. 

Q.  A  table  on  the  front  lawn  of  his  residence; 
and  yon  were  standing  up  while  you  were  writing, 
is  that  it? 

A.  It  was  an  elevated  table,  and  it  seems  to  me 
I  was  standing  up. 

Q.     You  were  standing  up;  is  that  it? 

A.     Yes,  sir. 

Q.  And  I  assume  you  are  right-handed?  You 
write  with  your  right  arm?  A.     Yes,  sir. 

Q.  And  you  were  making  these  notes  as  he  was 
talking,  is  that  it ?  A.     That's  right. 

Q.  And  you  leaned  over  on  this  table  w^hich 
would  be  just  like  the  one  next  to  the  court  reporter, 
or  just  a  little  higher? 

A.  The  structure  right  now  is  not  clear  to  me, 
but  it  appeared  to  me  a  carpentry  table  a  little 
more  elevated  than  that  one,  and  one  commonly  used 
in  the  construction  of  buildings. 

Q.     Well,  it  would  be  somewhat  higher  than  this? 

A.     Elbow  height,  I  think. 

Q.     How  tall  are  you?  [148] 

A.     Six,  four. 

Q.  You  are  six,  four;  and  this  table  would  be 
about  elbow  height  to  you,  wouldn't  it,  standing  up? 

A.  Probably;  yes,  about  that  high;  a  little  bit 
higher  than  the  average  table. 

Q.  And  you  were  writing  on  that  paper — these 
two  papers,  is  that  your  contention? 
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A.     Yes,  sir. 

Q.  Did  you  look  ai'ound  and  see  what  Gregory 
was  doing?  Was  he  standing  back  of  you? 

A.  He  was  right  beside  me  looking  over  my  right 
shoulder. 

Q.  He  was  looking  right  over  your  shoulder? 
You  remember  that  vividly,  is  that  it  ? 

A.  I  will  put  it  this  way:  He  was  periodically 
looking  over  my  shoulder.  He  didn't  continually 
remain  at  my  shoulder. 

Q.  Was  he  walking  around  about  the  yard  there 
as  you  were  talking  to  him? 

A.  He  may  have  in  between.  I  discussed  at 
length  this  fire  and  the  cause,  and  he  may  have  been 
walking  around  at  different  times  during  the  course 
of  this  statement. 

Q.  Yes;  he  was  walking  around  during  this 
period  ? 

A.     Not  during  all  of  it. 

Q.  And  you  think  that  he  may  have  had  an 
opportunity  to  read  some  of  your  handwriting 
which  you  described  as  not  very  legible  ?  [149] 

A.     If  he  didn't,  I  read  it  for  him. 

Q.  Well,  if  he  didn't  see  it,  then  you  reread 
what  you  have  written  down  here,  is  that  it? 

A.  Actually,  I  have  no  way  of  knowing  whether 
he  read  those  notes,  if  that's  your  question;  but  he 
was  i^eering  over  my  shoulder  in  an  endeavor  to 
read  them. 

Q.     Well,  periodically  as  you  described? 


Homestead  Fire  Ins.  Co.,  et  al.  159 

(Testimony  of  John  L.  O'Malley.) 

A.     Periodically,  yes,  sir. 

Q.  All  right.  Now  after  you  wrote  this — do  we 
understand  that  you  wrote  this  first  page  that  is 
written  on  both  sides  here? 

A.     I  wrote  all  that  writing. 

Q.  Well  the  first  page,  what  is  that  written? 
First  the  one  that  is  written  on  both  sides'?  Or  the 
page  that  is  just  written  on  one  side? 

A.     I  don't  know.   I  will  have  to  look  at  it. 

Q.     All  right. 

A.  I  first  asked  him  to  describe  the  stove.  So 
undoubtedly  this  is  the  first  page  where  he  describes 
the  stove. 

Q.    You  what  ? 

A.  First  asked  him  to  describe  the  stove ;  so  this 
would  be  the  first  page. 

Q.  All  right.  Then  the  first  page  was  the  page 
that  was  written  on  both  sides,  is  that  correct? 

A.     That's  right.  [150] 

Q.  And  after  you  finished  that  page,  then  you 
went  to  the  second  page,  didn't  you? 

A.     Presumably. 

Q.  Now  "Presumably" — is  that  correct,  you  did, 
didn't  you,  Mr.  O'Malley?  You  wrote  the  double- 
sided  page  first  then  you  went  on  to  the  second 
page  ? 

A.  It  appears  now  as  if  I  did,  but,  as  a  matter 
of  fact,  I  don't  know. 

Q.     You  don't  recall  then,  do  you 

A.     No,  I  don't. 
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Q.     (Continuing) :     whether   you   wrote   the 

page  with  the  writing'  on  one  side  first,  or  the  page 
with  the  writing  on  hoth  sides,  first? 

A.  No,  I  don't  know.  It  seems  to  me  I  finished 
one  side  and  then  withdrew  the  second  piece  of 
paper  and  completed  the  statement. 

Q.  All  right.  Now,  while  you  were  writing  one 
of  these  sheets,  the  second,  you  didn't  turn  around 
and  hand  the  first  one  to  Mr.  Gregory  and  say 
''Look  it  over''  did  you?  A.     No,  sir. 

Q.  Did  you  write  down  all  the  conversation  and 
all  the  facts  that  were  given  about  this  fire? 

A.     All  that  were  pertinent. 

Q.  Yes;  and  by  the  way,  you  want  to  tell  his 
Honor  at  this  time  that  you  wrote  down  all  the 
pertinent  facts?  [151] 

A.     Yes,  sir. 

Q.     (Continuing)  :     that  were  given  .to  you 

by  Gregory,  is  that  right?  A.     Yes,  sir. 

Q.  Did  Mr.  Galbreath  join  in  any  of  this  conver- 
sation between  you  and  Mr.  Gregory? 

A.    Yes,  sir. 

Q.  Once  in  a  while,  he  injected  himself  into  the 
conversation,  didn't  he?  A.     Yes,  sir. 

Q.     Did  you  write  down  anything  Galbreath  said? 

A.     No,  I  don't  think  I  did  at  that  time. 

Q.  All  right.  Now  here,  do  you  wish  to  tell  his 
Honor,  or  tell  nie  that  at  that  time,  the  name  of  Mr. 
Lemos,  this  young  fellow  who  testified  he  was  an 
employee  working  there  at  that  time  and  was  at  the 
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lumber  company  on  that  day,  was  not  mentioned    • 

by  Mr.  Gregory  ? 

A.     I  certainly  want  to  tell  you  that. 

Q.  At  no  time  w^as  he  mentioned  as  an  employee 
or  as  having  anything  to  do  with  that  stove  or  the 
delivery  ?  A.     Absolutely. 

Mr.  Castro :  We  will  stipulate  he  had  no  knowl- 
edge concerning  his  identity  until  today,  counsel. 

Mr.  Miller:  Mr.  Little,  your  witness,  testified 
he  was  there.  [152] 

Mr.  Castro :     He  didn  't  know  who  he  was. 

Q.  (By  Mr.  Miller) :  By  the  way,  you  are 
naturally  interested  on  behalf  of  Messrs.  Swett  and 
Crawford,  your  employers,  in  the  outcome  of  the 
case  here,  aren't  you? 

A.     Not  i3articularly. 

Q.  Well,  you  Avould  like  to  see  the  plaintiff  here 
with  this  case,  wouldn't  you?  A.     No,  sir. 

Mr.  Miller :     That  is  all. 

Redirect  Examination 
By  Mr.  Castro : 

Q.  You  are  paid  regardless  of  the  outcome  of 
this  case,  aren't  you?  A.     That's  right. 

Q.  You  are  on  a  monthly  salary  with  Swett  and 
Crawford?  A.     Yes,  sir. 

Mr.  Castro:  No  further  questions.  Oh,  yes,  I 
have  one  further  question: 

Q.  Did  you  have  any  conversation  with  him  con- 
cerning the  size  of  that  storage  tank  oTitside  of  the 
building?  A.     Yes,  I  did. 
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Q.     And  what  was  the  conversation? 

A.  It  seems  to  me  I  was  told  that  it  was  a  100- 
gallon  tank. 

Q.  And  did  you  have  any  statement  as  to  how 
much  oil  had  come  out  of  the  tank  at  the  time  it 
caught  on  fire?  A.     No,  I  didn't.  [153] 

Mr.  Castro :     No  further  questions. 

Would  you  take  the  stand,  Mr.  Charley  Little  ? 

The  Clerk:  Charley  Little  will  be  recalled.  Just 
take  the  stand,  sir. 

CHARLES  W.  LITTLE 

recalled  by  the  Plaintiffs  on  Rebuttal,  previously 
sw^orn. 

Direct  Examination 
By  Mr.  Castro : 

Q.  How  many  employees  did  you  have  at  the 
Herold  Lumber  Company  on  the  day  of  the  fire? 

A.     Four. 

Q.     And  who  were  they? 

A.  Roy  Albers,  James  France  I  believe  his  name 
is,  and  Glen  Cams  and  myself. 

Q.     Now  Glen  Cams  is  now  dead? 

A.     That's  right. 

Q.     What  was  his  work  there? 

A.  Sales  end,  helping  the  bookkeeper  with  the 
pricing. 

Q.     Did  he  at  any  time  help  to  install  that  stove? 

A.     No,  sir. 

Q.     Other  than  move  the  stove  from  Galbreath's 
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to  your  place  of  business  and  uncrate  the  top  of  it, 
did  Roy  Albers  do  anything  in  the  installation  of 
that  stove? 

A.     I  have  no  knowledge  of  that. 

Q.  Did  you  see  him  do  anything  toward  the  in- 
stallation? A.     No,  I  have  no  knowledge. 

Q.  Did  you  see  Jim  France  do  anything  in  the 
installation  of  [154]  the  stove?  A.     No. 

Q.  Now,  did  you  furnish  any  chimney  pipe  or 
stovej)ipe  for  the  connection  between  the  stove  and 
the  flue?  A.     No. 

Mr.  Castro :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Desmond: 

Q.  You  testified  this  morning,  Mr.  Little,  that 
you  didn't  know  who  installed  the  stove? 

A.     That  is  correct. 

Mr.  Desmond:     That  is  all. 

Redirect  Examination 

Q.  Did  you  instruct  any  of  your  men  to  install 
It?  A.     Absolutely  not. 

Q.  Was  the  man  who  came  to  your  place  of  busi- 
ness, with  the  tubing  and  the  other  fittings,  Mr. 
Lemos  who  is  sitting  back  here  ? 

A.  Well,  it  appears  to  be  the  man,  but  that  I 
couldn't  identify  this  morning.  I  described  him  to 
you  once  as  dark,  and  a  new  man  to  me  that  I  didn't 
know. 

Q.     Did  you  give  him  any  instructions  to  take 
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any  of  your  men  over  and  help  him  install  that 

stove  ? 

Mr.  Miller:  Just  a  moment,  I  object  to  that  as 
being  improper  questioning,  assuming  something 
not  in  evidence.  [155]  He  said  ''to  install  the  stove. '^ 

The  Court:     Overruled. 

Q.     (By  Mr.  Castro) :     What  was  your  answer? 

A.     No,  sir. 

Q.  Were  j'ou  present  when  Hai'ry  Gregory  came 
to  your  plant? 

A.  1  was.  He  might  have  been  present,  but  I 
didn't  see  him. 

Q.  Do  you  have  any  definite  recollection  about 
when  Gregory  arrived?  A.     No,  sir. 

Q.  Did  he  come  u]^  and  discuss  the  stove  with 
you?  A.     No,  sir. 

Q.  Or  ask  you  any  instructions  concerning  the 
installation?  A.     No. 

Mr.  Castro:     You  may  cross-examine. 

Recross-Examination 
By  Mr.  Desmond: 

Q.  You  testified  this  morning,  Mr.  Little,  didn't 
you  ?  You  .testified  on  the  stand  here  this  morning  ? 

A.     I  did. 

Q.  Do  you  remember  giving  testimony  that  you 
don't  know  who  installed  that  stove? 

A.     That  is  correct. 

Q.     You  also  gave  testimony  that  you  don't  know 
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who  put  up  the  stovepipe  leading  from  the  stove  to 

the  flue?  [156]  A.     Correct. 

Q.  And  you  also  testified  that  you  didn't  remem- 
ber whether  there  was  any  stovepipe  came  with  the 
stove  because  you  had  some  in  the  plant? 

A.  My  recollection  is  that  we  had  no  stovepipe 
in  the  plant.  My  recollection  is  that  all  the  fittings 
necessary  to  install  the  stove  would  be  bi'ought  over 
from  Mr.  Galbreath  's. 

Q.  And  were  you  charged  with  any  of  the  stove- 
pipe? 

A.     We  were  not  charged  with  any  stovepipe. 

Q.  Didn't  you  testify  this  morning  that  you 
thought  you  had  some  at  the  plant  ? 

A.  No,  I  didn't  testify  to  that.  I  thought  I  said 
if  there  was  any,  it  might  have  been  used ;  but  I  can 
say  that  there  wasn't  any  because  we  had  nothing 
of  the  kind  out  there.  It  was  an  entirely  new  outfit. 
There  had  been  no  stove  anywhere  around  there 
and  no  reason  to  have  any  pipe  there. 

Q.     The  testimony  this  morning  was 

Mr.  Castro:  Let's  have  the  testimony  read  back 
there  counsel.   I  prefer  it  to  counsel's  notes. 

The  Court:  Oh,  I  don't  want  to  delay  it.  Pro- 
ceed. You  might  ask  him  if  he  didn't  testify  so  and 
so. 

Q.  (By  Mr.  Desmond)  :  Didn't  you  testify  this 
morning  that  you  didn't  remember  whether  there 
was  pipe  at  your  plant  or  whether  you  bought  the 
pipe  from  Mr.  Galbreath? 


166  Sam  Gailbreath  vs. 

(Testimony  of  Charles  W.  Little.) 

Mr.  Castro:     It  has  been  asked  and  answered. 

The  Conrt:     Overruled. 

The  Witness:  As  far  as  the  purchasing  of  any 
stoveiDi])e,  there  was  no  stovepipe  purchased  any- 
where in  our  records;  unless  it  came  from  Gal- 
breath's,  I  don't  know  where  it  came  from. 

Q.     (By  Mr.  Desmond) :     Oh 

A.  It  may  have  been  an  oversight  on  their  part 
of  charging  it. 

The  Court:     Anything  further? 

Mr.  Desmond :     Are  you  through,  coinisel  ? 

Mr.  Castro:  Have  you  completed  your  cross- 
examination  ? 

Mr.  Desmond:     I  am  through,  yes. 

Mr.  Castro :     That  is  all  with  this  witness. 

The  Court:     All  right.   Any  further  rebuttal? 

Mr.  Castro:  The  only  other  rebuttal  witness  I 
have  would  be  a  man,  expert,  with  Shenvin-Wil- 
liams.  as  to  the  question  of  inflammability  of  the 
Standard  Floor  Hardener,  and  that's  the  last  evi- 
dence I  have.  If  the  Court  feels  it  can  make  its  de- 
cision without  that  evidence,  I  have  no  reason  to 
proceed. 

The  Court:  I  don't  care  to  commit  myself  one 
way  or  the  other.  You  have  got  all  your  evidence 
in,  and  it  is  time  to  ask  the  commitments. 

Mr.  Castro:  We  will  submit  the  matter  on  the 
record.  [158] 

Mr.  Desmond:  I  would  like  to  call  Mr.  Gal- 
breath  once  more,  your  Honor. 
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SAM  GALBREATH 

recalled  by  the  defendants  on   Sur rebuttal.    Pre- 
viously sworn. 

Direct  Examination 
By  Mr.  Desmond: 

Q.  Were  you  present,  Mr.  Galbreatb,  when  Mr. 
O'Malley  and  Harry  Gregory  had  this  conversation 
at  which  Mr.  O'Malley  took  notes? 

A.     Yes,  I  took  him  there. 

Q.  You  took  Mr.  O'Malley  to  Gregory's  resi- 
dence ?  A.     Uh-huh. 

Q.  Did  Mr.  O'Malley  read  the  contents  of  those 
papers  to  Mr.  Gregory?  A.     No. 

Q.     Did  you  have  any  discussion  concerning  it  ? 

A.  Well,  w^e  had  a  conversation  as  to  the  ques- 
tions he  was  asking  him,  but  he  didn't  read  that 
paper  back  to  him. 

Mr.  Desmond:     That  is  all. 

Q.     (By  The  Court):     Did  you  see  him  sign  it? 

A.     Yes,  the  man  signed  it,  just  the  one  sheet. 

Q.     Just  signed  the  one  sheet,  is  that  right? 

A.     I  can't  answer  on  that,  but  that's  all  I  saw. 

Mr.  Desmond :     That  is  all. 

Cross-Examination 
By  Mr.  Castro : 

Q.  Do  you  have  any  recollection  as  to  what  [159] 
was  stated  at  that  time  and  place  by  Mr.  Gregory? 

A.     No,  I  can't  recall  the  conversation. 

Mr.  Castro:     No  further  questions. 
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The  Court:     That  is  all. 
(Witness  excused.) 

The  Court:     Anything  further'? 

Mr.  Desmond:     I  have  nothing  further,  Judge. 

The  Court:  Well,  gentlemen,  I  haven't  any  time 
to  give  you  for  argument  in  this  matter.  Why  can't 
both  of  you  write  me  a  letter  setting  forth  your 
views  on  it? 

Mr.  Castro :  Either  that,  or  else  submit  it  on  the 
record  as  it  stands,  your  Honor. 

The  Court:     Whatever  you  want. 

Ml'.  Castro:  Whatever  your  Honor  wants  to  do. 
I  will  write  the  letter  if  that  is  what  you  wish,  or 
what  counsel  wishes  to  do. 

The  Court:  Oh,  you  w^-ite  a  letter  within  the 
next  three  or  four  days ;  and  within  the  same  length 
of  time,  the  respondent  will. 

Mr.  Desmond:  That's  right,  your  Honor,  the 
plaintiff  will  write  the  letter  and 

The  Coui-t:  Yes,  and  after  that,  you  have  five 
days  in  which  to  reply. 

Mr.  Desmond :     All  right. 

The  Court:     We  will  now  adjourn.  [160] 

(The  court  was  then  adjourned.) 
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I,  C.  E.  Moneyhuii,  Official  Reporter  Pro  Tern, 
certify  that  the  foregoing  160  pages  are  a  true  and 
correct  transcript  of  the  matter  therein  contained 
as  reported  by  me  and  thereafter  reduced  to  type- 
writing to  the  best  of  my  ability, 

/s/  C.  E.  MONEYHUN. 

[Endorsed]  :     Filed  Jan.  11,  1950. 
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I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  L^nited  States  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and  ac- 
companying documents  listed  below,  are  the  origi- 
nals filed  in  this  Court  in  the  above-entitled  case, 
and  that  they  constitute  the  record  on  appeal  herein 
as  designated  by  the  defendant. 

Complaint. 

Answer  to  complaint. 

Amendment  to  complaint. 

Findings  of  fact  &  conclusions  of  law. 

Judgment. 

Notice  of  appeal. 

Designation   of  portions   of  record,   proceedings 
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appeal,  together  with  statement  of  })oints  on  appeal. 

Order  extending:  time  to  prepare  record  on  ap- 
])eal. 

Reporters  Transcript. 

•In  Witness  Whereof,  I  have  hereunto  set  my 
liand  and  the  Seal  of  said  Court  this  12th  day  of 
January,  1950. 

C.  W.  CALBREATH, 
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[Seal]  By  /s/  C.  C.  EVENSON, 

Deputy  Clerk. 
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STATEMENT    OF    POINTS    AND    DESIGNA- 
TION OF  RECORD  ON  APPEAL 

To  Paul  P.  O'Brien,  Clerk  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

You  will  please  take  notice  that  Appellant  Sam 
Galbreath  does  file  the  hereinafter  statement  of 
points  on  appeal: 

1.  Insufficiency  of  the  evidence  to  justify  the  de- 
cision and  verdict  of  the  District  Court  of  the 
United  States,  for  the  Northern  District  of  Cali- 
fornia, Northern  Division. 

2.  That  the  decision  and  verdict  of  the  Dis- 
trict Court  of  the  United  States  is  against  the  law. 

3.  A  stove  is  not  an  inherently  dangerous  ar- 
ticle and  the  ^'Res  Ipsa  Loquitur"  doctrine  is  not 
applicable. 

4.  The  court  committed  error  in  finding  that  the 
fire  was  proximately  caused  by  the  stove. 

5.  The  instrumentality  complained  of  (the  stove 
and  its  accessories)  w^ere  not  under  the  exclusive 
control  of  the  defendants. 

6.  As  a  general  rule,  the  destruction  of  property 
by  fire  does  not  raise  the  presumption  of  negligence. 
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Statement  and  Designation  of  »Record 
Material  to  the  Aj)peal 

1.  A  transcription  of  all  of  the  testimony  re- 
poi'ted  at  the  trial  in  the  District  Court  of  the 
United  States. 

2.  The  Complaint,  Amended  Complaint,  Answer, 
Findings  of  Fact  and  Conclusions  of  Law,  Notice  of 
Motion  for  New  Trial,  Decision,  Judgment  and 
Opinion  of  the  District  Court  of  the  United  States. 

Respectfully  submitted, 

EARL  D.  DESMOND, 

E.  VAYNE  MILLER, 

K.  D.  ROBINSON, 

Attorneys  for  Defendant  and 
Appellant  Sam  Galbreath. 

[Endorsed] :    Filed  March  6,  1950. 
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APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  THE  CASE. 

This  was  an  action  brought  to  recover  money  paid 
by  plaintiff  insurance  companies  to  the  Herold 
Lumber  Company  (hereinafter  referred  to  as  the  in- 
sured) under  fire  insurance  policies  issued  by  plain- 
tiffs, based  upon  the  alleged  negligence  of  defend- 
ant's employees  in  the  partial  installation,  con- 
trolling and  testing  of  an  oil  burning  stove. 


JURISDICTION. 

The  jurisdiction  of  the  Disti'ict  Court  is  based 
upon  diversit}'  oi*  citizensliip,  as  ))i-ovid('d  for  in  U.S. 
C.A.,  Title  28,  Sec.  1332,  the  comphiiut  alleging  that 
tlie  two  j)laintiif  corj)oratioiis  were  respectively  citi- 
zens of  Maryland  and  of  England  (Tr.  p]).  2,  5)  and 
that  tlie  del'endant  is  a  citizen  of  California  (Tr.  p. 
3) ;  it  was  further  alleged,  bi'inging  this  action  within 
the  section  of  the  statute  last  referred  to,  that  the 
matter  in  controversy,  exclusive  of  interest  and  costs, 
exceeds  the  sum  of  $3,000.00.  (Tr.  pp.  3,  5.)  In  ac- 
cordance with  the  provisions  of  U.S.C.A.,  Title  28, 
section  1393,  the  action  was  brought  in  the  division 
of  the  District  Court  w'herein  tlie  defendant  Gal- 
breath  resides. 

Appellate  jurisdiction  herein  is  fomided  upon 
U.S.C.A.,  Title  28,  sees.  1291  and  1294. 


SPECIFICATION  OF  ERRORS. 

1.  Insufficiency  of  the  evidence  to  justify  the  de- 
cision and  verdict  of  the  District  Court  of  the  United 
States,  for  the  Northern  District  of  California, 
Northern  Division. 

2.  That  the  decision  and  verdict  of  the  District 
Court  of  the  United  States  is  against  the  law. 

3.  That  the  Court  erred  in  finding  that  the  fire  was 
proximately  caused  by  the  stove. 


4.  Plaintiffs  did  not  establish  that  the  instrumen- 
tality complained  of,  the  stove  and  its  accessories, 
were  under  the  exclusive  control  of  the  defendants. 

5.  As  a  general  rule,  the  destruction  of  property 
by  fire  does  not  raise  the  presumption  of  negligence. 

6.  A  stove  is  not  an  inherently  dangerous  article 
and  the  ''res  ipsa  loquitur"  doctiine  is  not  applicable. 


STATEMENT  OF  THE  FACTS. 

The  testimony  of  plaintiffs'  witnesses  at  the  trial 
showed  that  one  Roy  Albers,  an  employee  of  the  in- 
sured, picked  up  the  stove  in  question  at  the  de- 
fendant's place  of  business  on  October  31,  1946,  and 
delivered  it,  still  crated,  to  the  office  of  the  insured, 
there  placing  it  behind  a  counter.  (Tr.  pp.  27-28.) 
He  had  no  conversation  with  defendant  or  his  agents 
as  to  how  to  install  the  stove,  nor  did  he  take  de- 
livery of  any  stovepipe  or  fittings  or  connections 
therefor.  (Tr.  pp.  31-32.)  Charles  Little  testified  that 
about  a  week  prior  to  October  31st,  acting  as  agent 
for  the  insured,  he  purchased  from  the  defendant  a 
"Custom  Aire"  stove,  which  was  paid  for  by  the 
purchaser.  (Tr.  i)p.  38-39.)  After  delivery  of  the 
stove  to  Albers,  it  remained  out  of  the  possession  of 
the  defendant,  and  in  possession  of  the  insured. 

Plaintiffs'  exhibits  (1)  and  (3)  show  a  sale  from 
the  defendant  to  the  insured  of  a  ''Custom  Aire" 
stove  for  the  price  of  $5f).88,  and  of  an  oil  drum, 
stove  oil,  bushings,  valve,  fittings  and  copper  tubing, 


f'oi-  a  sales  j)ric('  of  $14.20;  hut  lunvhere  is  thovo 
shown  a  sale  of  any  stovepipe  nor  oi'  a  flue  for  a 
damper  lor  the  stove. 

Plaintiffs'  witness  Charles  I.iltlc  also  testified  (Tr. 
p.  61)  that  one  of  the  employees  of  Lars  Wold,  a 
contractor  em})loyed  hy  the  insured,  huilt  the  plat- 
form on  which  the  oil  drum  was  placed;  and  this 
same  witness  himself  directed  the  defendant's  em- 
ployee (later  shown  to  be  Oerino  Lemos)  where  to 
place  the  barrel  of  oil  and  to  run  the  connecting 
tubing  under  the  foundation  of  the  building.  Little 
also  testified  that  the  office  wherein  Albers  placed  the 
stove  had  been  ])ainted  the  day  previously  with 
Standard  Oil  floor  hai'dener,  an  inflammable  material. 
(Tr.  pp.  56,  63) ;  and  he  further  showed  that  the  de- 
fendant Galbreath  had  nothing  to  do  with  the  instal- 
lation of  the  chimney  to  which  the  stove  was  con- 
nected (Tr.  p.  61),  and  that  defendant  made  no 
charge  for  the  installation  of  the  stove  itself  (Tr.  p. 
55),  although  the  insured  was  billed  for  the  mater- 
ials, excepting  for  the  stovepipe,  damper  and  flue, 
used  in  connection  theremth.  (Tr.  p.  47.)  By  the 
witness.  Jack  Little,  also  employed  by  the  insured 
and  who  was  in  the  office  at  the  time  the  fire  started, 
plaintiffs  adduced  evidence  that  Harry  Gregory,  an 
employee  of  the  defendant,  threw  a  match  into  the 
stove,  that  there  was  a  sort  of  a  puif,  and  th(M)  a  s({uare 
of  fire  under  the  stove.  (Tr.  pp.  66,  67.)  This  witness 
also  stated  that  the  stove  had  been  going  before  that 
time,  basing  his  statement  on  the  fact  that  it  was 
warm  in  the  office.  (Tr.  p.  69.)  Plaintift's  then  called 


the  defendant  under  Rule  46-A  of  the  Civil  Proce- 
dure Act,  and  proved  by  him  that  said  defendant's 
agent  Lemos  had  been  directed  to  deliver  fittings  for 
the  stove  to  the  insured  (Tr.  p.  81),  but  that  he  had 
not  been  directed  by  defendant  Gal  breath  to  install 
it  and  that  his  acts  were  those  of  a  volunteer.  (Tr. 
p.  85.)  This  was  virtually  the  sum  and  substance  of 
plaintiff's  case. 

The  defendant,  testifying  in  his  own  behalf,  stated 
that  when  purchasing  the  stove  for  the  insured, 
Charles  Little  did  not  ask  that  it  be  installed  (Tr.  p. 
92),  and  that  Lemos  was  directed  merely  to  deliver 
the  oil  container,  place  it  upon  the  stand  and  fill  it 
(Tr.  p.  94) ;  he  was  not  to  install  the  stove  nor  the 
chimney.  (Tr.  p.  99.)  In  this,  he  was  corroborated  by 
Cerino  Lemos  (Tr.  p.  104),  and  such  testimony 
stands  uncontradicted  in  the  record.  Lemos  further 
testified  that  some  carpenters  were  building  the 
frame  for  the  oil  drum  when  he  arrived  at  the  in- 
sured's premises  and  that  while  he  was  waiting  for 
them  to  complete  this  work  he  crawled  under  the 
building  and  laid  out  some  copper  tuljing.  (Tr.  p. 
105.)  This  he  ran  to  a  hole  in  the  floor  drilled  by  one 
of  insured's  employees;  and  someone,  assumed  by 
witness  to  he  one  of  the  carpenters,  but  not  shown  to 
have  been  even  remotely  connected  with  the  defend- 
ant, pulled  the  tubing  up  through  the  hole  in  the 
floor.  (Tr.  p.  106.)  During  this  time  Lemos  also  ob- 
served that  there  were  men  in  the  oflice,  painting  the 
walls  (Tr.  p.  107)  ;  and  it  was  shown  by  the  testi- 
mony of  the  contractor,  Lars  Wold,  a  disinterested 


witness,  that  tliesc  i)aintors  were  enii)loyod  by  Little, 
as  agent  of  the  insured.  (Tr.  p.  120.)  Lemos  also 
testified  that  some  workmen  were  erecting-  the  chim- 
ney CVv.  ]>.  109),  and,  again,  lie  was  corroborated  by 
Wold  (Tr.  J).  122),  wIk.  stated  also  that  he  (Wold) 
installed  the  tine.  Returning  to  the  activities  of  Le- 
mos, it  was  shown  that  he  hooked  up  the  copper 
tubing  to  the  oil  drum  and  filled  it  (Tr.  p.  107) ;  he 
noticed  in  the  office  that  the  stove  was  apparently 
installed,  the  stove])ipe  in  place  and  tlie  cupper 
fuel  line  connected  to  the  carburetor  of  the  stove. 
But  Lemos  did  none  of  this  work.  (Tr.  p.  111.) 
Lemos  stated  that  he  then  lit  a  match,  started  the 
stove,  and  for  some  five  or  ten  minutes  observed  that 
it  was  burning  properly.  (Tr.  ])p.  Ill,  112.)  Defend- 
ant's witness  Harry  Gregoiy  denied  (Tr.  j).  139) 
that  he  had  thrown  a  match  into  the  stove. 

After  hearing  all  of  the  evidence,  the  Court  be- 
low made  findings  of  fact  in  favor  of  the  plaintiffs 
and  entered  judgment  thereon,  from  which  this  ap- 
peal is  taken. 


THE  COURT  ERRED  IN  FINDING  THAT  THE  FIRE  WAS 
PROXIMATELY  CAUSED  BY  THE  STOVE. 

As  was  concisely  stated  by  the  Nebraska  Court  in 
Watenpangh  r.  L.  L.  Coryell  dc  Son,  283  X.W.  204: 
a*  *  *  j^  jg  j-^Q^  enough  merely  to  show  that  a 
fii-e  actually  occurred  and  that  plaintiff's  per- 
sonal property  was  injured  thereby,  but  plaintiff 
must  go  further  and  show  that  the  proximate 
cause  of  the  happening  of  the  fire  and  the  con- 


sequent  damages  to  plaintiff's  property  was  the 
negligence  of  the  defendant  in  one  or  more  of 
the  particulars  claimed." 

Now,  in  this  case,  the  onl,y  testimony  on  the  sub- 
ject is  that  a  fire  was  ignited  in  the  stove  and  was 
burning  properly  when  suddenly  a  fire  appeared  on 
the  wall  or  floor  in  the  vicinity  of  the  stove.  There  is 
a  dearth  of  testimony  of  any  kind  to  show  how  the 
fire  was  or  could  have  been  communicated  from  the 
inside  of  a  steel  encased  stove  to  the  wall  or  floor, 
except  solely  by  surmise  or  conjecture.  It  is  as 
reasonable,  for  all  that  appears  in  the  record,  that 
the  fire  was  caused  by  a  defective  flue,  a  burning 
cigarette,  a  carelessly  thrown  match,  spontaneous 
combustion  of  a  painter's  rag,  or  ignition  of  the 
Standard  Oil  floor  hardener  then  being  applied 
which  was  known  to  ho  highly  inflammable  when  ex- 
posed to  normal  heat,  or  by  the  either  voluntary  or 
careless  act  of  a  third  person.  There  is  here  a  clear 
analogy  to  the  situation  before  the  California  Court 
in  White  v.  Spreckeh,  10  Cal.  Apj).  288,  where  it  was 
said: 

''There  is  nothing  to  show  that  the  explosion 
was  caused  solely  by  too  great  a  pressure  of 
steam  in  the  radiator.  In  fact  there  was  no  such 
allegation  in  the  complaint.  The  thing  which 
injured  the  plaintiff  was  the  escaping  steam.  It 
escaped  for  the  reason  that  the  radiator  ex- 
ploded. The  cause  of  the  explosion  is  a  matter 
of  conjecture  from  the  evidence  in  the  record." 

*'If  we  rely  on  the  doctrine  of  probabilities 
we  might  as  reasonably  infer  that  the  explosion 


was  caused  by  the  use  of  wet  towels  upon  the 
radiator  (that  were  placed  there  to  dry),  or  by 
reason  of  the  radiator  having-  ])een  ehanejed  or 
weakened  by  its  use  by  the  lessee,  or  that  it  was 
caused  by  an  excessive  pressure  of  steam." 

So,  here,  leaving;-  for  the  moment  the  a])plicability  of 
the  doctrine  of  res  ipsa  loquitur  which  will  be  later 
discussed,  there  is  nothing  to  show  that  any  negli- 
gence on  the  i^art  of  defendant  w^as  the  cause  of  the 
fire,  and 

u#  «  *  rj^j^^,  mere  fact  that  an  accident  has  oc- 
curred does  not  of  itself  result  in  any  inference 
of  negligence  as  against  a  defendant." 

Huhhert  v.  Aztec  Brewi)n/  Co.,  2()  Cal.   App. 
(2d)  664,  687. 


THE  DOCTRINE  OF  RES  IPSA  LOQUITUR  CANNOT  BE 
APPLIED  TO  THE  INSTANT  CASE. 

As  already  noted,   plaintiffs  have   failed  to   show 

the  cause  of  the  fire;  and  the  rule  is  well  established 

in  California,  as  show'n  by  the  case  of  Gerhart  v. 

Southern  Cal  Gas  Co.,  56  Cal.  App.   (2d)  425,  431: 

u*  *  *  when    it    appears    that    the    injury    w^as 

caused  by  one  of  tw^o  causes  for  one  of  which 

the   defendant    is    responsible,   but   not    for   the 

other,   plaintiff  must  fail,  if  the  evidence   does 

not  show  that  the  injury  w^as  the  result  of  the 

former   cause,   or  leaves  it  as   probable  that  it 

was  caused  by  one  or  the  other.  (Citing  cases.)" 

And,  as  stated  in  BiddJecomb   v.  IJaydon,  4   Cal. 
App.  (2d)  361,  364: 


u*  »  *  neither  does  it  (the  res  ipsa  loquitur- 
doctrine)  apply  where  the  cause  of  the  accident 
is  unexplained  and  might  have  been  due  to  one 
of  several  causes  for  some  of  which  the  defend- 
ant is  not  responsi))le." 

Applying:  these  rules  to  the  instant  case  we  find 
(taking  plaintiff's  evidence)  that  the  only  testimony 
relative  to  the  cause  of  the  fire  was  that  Gregory 
mopped  up  the  floor  under  the  stove  (for  a  purpose 
not  shown),  threw  a  match  into  the  stove;  a  short 
interval  of  time  ehipsed  and  there  was  a  sort  of  a  ])ufl', 
a  square  of  fire  appeared  under  the  stove,  and  the 
fire  then  spread  to  the  walls.  It  is  important  to  note 
that  the  defendant  Galbreath  testified,  and  in  this 
he  was  not  contradicted  by  any  witness,  that  the  oil 
drum  did  not  burn  or  explode.  (Tr.  p.  98.)  From 
this,  it  seems  a  reasonable  and  inescapable  inference 
that  the  cause  of  the  fire  was  not  the  oil  drum.  But 
plaintiffs  still  have  not  shown  any  facts  sufficient  to 
serve  as  a  basis  for  an  inference  of  negligence  on 
the  part  of  defendant;  at  best,  they  have  left  the 
cause  of  the  fire  a  matter  merely  of  guess,  surmise 
and  conjecture.  It  is  equally  likely  that  the  fire  was 
started  b}^  a  cause  other  than  the  stove;  for  instance, 
as  previously  briefly  noted,  a  common  cause  of  fires 
is  a  defective  chimney  or  flue.  Such  may  well  have 
been  the  case  here.  Also,  it  is  a  matter  of  common 
knowledge  that  paint  saturated  rags  are  ordinarily 
used  by  painters,  and  that  such  rags  are  subject  to 
spontaneous  combustion.  Most  significant,  too,  is  the 
testimony  that  the  office  had  been  painted  the  day 


xu 


l)efoiH*  and  even  on  the  day  of  the  fire,  witli  a  highly 
inriamniabh^  siil)staiice:  it  mnsl  he  borne  in  mind  that 
the  defendant  was  in  no  way  connected  with  these 
painting  operations  or  the  installation  of  the  chimney 
or  flue.  It  is  at  least  eqnally  to  l)e  inferred  that  the 
careless  act  of  one  of  the  many  workmen  shown  to 
have  been  in  and  about  the  ])remises  in  close  prox- 
imity to  this  intiainnial)Ie  matter  caused  tlu?  fire,  as  to 
be  inferred  that  it  was  in  some  manner — unexplained 
by  any  of  the  e\idence — caused  by  the  stove. 


TLAINTIFFS  DID  NOT  ESTABLISH  THAT  THE  INSTRUMEN- 
TALITY COMPLAINED  OF,  THE  STOVE  AND  ITS  ACCES- 
SORIES, WERE  UNDER  THE  EXCLUSIVE  CONTROL  OF  THE 
DEFENDANTS. 

It  is  elemental  that 

*'*  *  *  the  rule  (of  res  ipsa  loquitur)  ap])lies 
only  where  the  instrumentality  at  the  time  of 
the  accident  was  under  the  exclusive  control  of 
the  defendant,  and  that  is  the  interpretation 
which  has  been  applied  by  our  courts  without  ex- 
ception. Where  there  is  a  division  of  responsi- 
bility in  the  use  or  management  of  the  instru- 
ment which  causes  the  injury,  and  such  injury 
might  in  equal  likelihood  have  resulted  from  the 
separate  act  or  acts  of  either  one  of  two  or  more 
persons,  the  res  ipsa  loquitur  doctrine  cannot  be 
invoked  against  any  one  of  them.  (Citing 
cases.)" 

Gerher  v.  Faher,  54  Cal.  App.  (2d)  674,  685. 
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This  same  rule  lias  been  applied  l)y  the  California 
Courts  to  cases  involving  an  explosion. 

Biddlecomb  v.  Hayclon,  supra; 

Huhhert  v.  Aztec  Brewing  Co.,  supi'a; 

Weaver  v.  Shell  Oil,  13  Cal.  App.  (2(i)  643, 
645-647; 

Gerhart  v.  Southern  Cal.  Gas  Co.,  supra. 

Here,  the  cAddence  conclusively  establishes  that 
title  and  jjossession  of  the  stove  was  transferred  from 
the  defendant  to  the  insured,  who  hauled  the  stove 
from  defendant's  premises  and  the  insured  installed 
it  in  the  of&ce  of  the  insured's  lumber  yard;  that  not 
one  joint  of  stovepipe  was  sold  or  installed  by  the 
defendant;  that  the  stove  was  set  up  and  pipe  in- 
stalled by  men  in  the  lumber  yard  who  were  not 
agents  or  employees  of  the  defendant;  that  the  flue 
w^as  not  installed  by  Clalbreath  or  his  agents,  but 
rather  by  an  independent  contractor  employed  by 
the  insured;  that  the  defendant  gave  no  instructions 
to  his  agents  to  install  the  stove;  that  the  fuel  line 
was  not  connected  to  the  stove  by  Galbreath  or  any 
person  under  his  direction;  that  the  frame  for  the 
oil  drum  was  not  1)uilt  ))y  Galbreath;  that  the  inflam- 
mable ijaint  was  not  furnished  or  applied  1)y  Gal- 
breath; that  the  carlxiretor  on  tlio  stove  Avas  not  ad- 
justed l)y  him  or  his  agent;  that  the  origin  and  in- 
stallation of  the  damper  is  Jiot  esta])lislied  by  the  evi- 
dence; that  at  least  five  other  persons,  or  groups  of 
persons,  are  thus  shown  to  have  had  some  degree  of 
control  and  management — Wold,  the  contractor,  who 
built  the  platform  for  the  oil  drmn  and  installed  the 


i\\u\  \\w  j);iintors  (('iii|)l(>y(Ml  hy  tlic  insured),  wlio  wcm-c 
woi'kiiijx  about  \hv  office,  tlie  woiknicu  who  couuectcHl 
up  the  (M)j)|)('i'  tuhiui;'  to  th(^  sto\ c,  those  who  iustalled 
the  chinmey,  and,  finally,  tlie  insured  who,  hy  vii-tue 
of  its  ownorshi]),  had  thc^  ri^lit  of  control  o\('r  the 
stove.  In  this  regard,  the  foHowini;-  lan<;uai^e,  (|U()ted 
from  (ivrliart  v.  Southern  Cal.  (ros  Co.,  supra,  is 
pertinent. 

a*  *  *  II  [^  contended  *  *  *  that  regardless  of 
tlie  control  of  the  other  instrumentalities,  such 
as  the  pipes,  fittini;'s,  vault,  meter  and  valves, 
the  'thing'  or  instrumentality  causing  the  ex- 
plosion w^as  the  gas  itself;  *  *  *  We  are  unable 
to  adopt  the  narrow  interpretation  placed  upon 
this  rule  by  resi^ondent  under  the  facts  here  dis- 
closed. A  defective  or  leaking  i^ipe  or  connection 
from  which  the  gas  must  of  necessity  have  es- 
caped in  the  pit  or  vault  should  be  considered 
to  be  at  least  one  of  the  'instrumentalities'  or 
'things'  referred  to  in  the  rule  *  *  *.  It  has 
often  been  held  that  where  all  of  the  instrumen- 
talities w^hich  might  have  caused  an  accident 
were  not  under  the  control  of  the  defendant,  the 
doctrine  cannot  apply 
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To  the  same  effect,  with  regard  to  two  or  more 
instrumentalities,  not  all  of  which  are  under  the 
control  of  a  defendant,  see  Godfrey  v.  Brotvn,  220 
Cal.  57.  Having  failed  to  show  that  the  defendant 
w^as  in  exclusive  control  and  management  of  the  in- 
strumentality w^hich  caused  the  injury,  the  plaintiff 
cannot  here  rely  ui)on  the  doctrine  of  res  ipsa  loqui- 
ttir,  and,  there  being  neither  jjleading  nor  proof  of 
any  specific  act   of  negligence,  the   j^laintiff  camiot 
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recover,   once   the  inference  raised   by   the   doctrine 
is  out  of  the  case. 


AS  A  GENERAL  RULE,  THE  DESTRUCTION  OF  PROPERTY  BY 
FIRE  DOES  NOT  RAISE  THE  PRESUMPTION  OF  NEGLI- 
GENCE. 

As  a  general  rule,  the  destruction  of  property  by 
fire,  either  upon  the  premises  where  it  starts  or  is 
kindled  or  on  the  other  property  to  which  it  is  com- 
municated, does  not  raise  a  presumption  of  negli- 
gence in  either  the  kindling  or  management  of  the 
fire. 

Keitlileij  v.  Hettinger,  157  N.W.  897  (Minn.) ; 
Kapros  v.  Pierce  Oil  Co.,  25  S.W.    (2d)   777 

(Mo.)  ; 
Blackburn  v.  Norris,  189  N.E.  262   (Ohio) ; 
Kendall  v.  FordJutm,  9  P.    (2d)   183   (Utah)  ; 
Barrickman  v.  Marion  Oil  Co.,  32   S.W.   327 

(W.  Va.). 
*'A  fire  will  be  presumed  to  have  been  acci- 
dental upon  mere  proof  of  the  burning." 
Bines  v.  State,  45  S.E.  376  (Ga.)  ; 
State  V.  Picnick,  90  P.  945  (Wash.). 

In  California,  the  legal  concept  of  res  ipsa 
loquitur  has  never  l)een  pxtended  to  common  fires 
and  the  basic  fundamental  civil  rules  of  burden  of 
proof  and  preponderance  of  evidence  prevail  in  this 
jurisdiction.  In 

Watenpaugh  v.  L.  L.  Coryell  &  Son,  283  N.W. 
204  (Neb.), 
it  was  held: 


"The  jrist  of  this  action  is  ]ie<2:li2:ence.  It  is  not 
enough  merely  to  show  that  a  fire  actually  oc- 
curred and  that  plaintiff's  personal  property 
was  injured  thereby,  but  j)laintitT  must  ,2:0  fur- 
ther and  show  that  the  proximate  cause  of  the 
happening  of  the  fire  and  the  consequent  dam- 
ages to  ])laintiff's  ])i-()])erty  was  the  negligence 
of  the  defendant  in  one  or  more  of  the  par- 
ticulars claimed. 

"No  presum]ition  of  negligence  either  in  the 
kindling  or  management  of  the  fire  is  raised  by 
the  destruction  of  property  by  it. 

"  'In  action  for  damage  by  lire,  alleged  to  have 
spread  from  defective  stove  in  adjohiing  build- 
ing, judgment  for  i)laintiff  could  not  be  sus- 
tained where  there  was  no  i)roof  that  defect  in 
stove  caused  fire.'  Lezottc  v.  Lindcjuist,  51  kS.D. 
91,  212  N.W.  503,  504  *  *  * 

"By  negligence  is  meant  the  doing  of  some 
act,  under  the  circumstances  surrounding  the 
fire  involved,  which  a  man  of  ordinary  prudence 
would  not  have  done,  or  the  failure  to  do  some 
act  or  take  some  ])recaution  which  a  man  of 
ordinary  prudence  would  have  done  or  taken. 

"It  is  merely  a  convenient  term  under  which 
to  group  a  failure  to  conform  to  the  standards 
of  conduct  insisted  u])on  by  society.  We  should 
consider  w^hether  probable  harm  to  plaintiff's 
property  could  have  been  reasonably  anticipated 
was  within  the  range  of  defendant's  conduct. 

"The  evidence  of  plaintiff  fails  to  show  the 
cause  of  the  fire.  There  was  no  defect  in  the 
stove,  stove  pipe  or  chimney;  there  is  no  proof 
that  any  of  the  articles  in  the  office  room  caused 


the  fire.  When  first  discovered  it  was  in  the 
ceiling  of  the  office  and  the  roof  above.  The  tin 
quart  cans  with  screw  tops  on  the  floor,  the 
imionalls  hanging  on  the  walls,  the  paper  forms 
on  the  tal)le  and  in  tlio  ]jioeon  holes  in  the  wall, 
the  box  on  the  floor  *  *  *  none  of  these  are 
shown  as  connected  with  the  fire  or  the  cause  of 
it. 

^'Assuming  that  the  statements  of  defendant 
Hebel  were  competent,  which  we  do  not  decide, 
they  amount  to  admitting  that  he  put  some  coal 
on  the  fire  and  went  out  for  a  cup  of  coffee;  ex- 
pressed an  opinion  the  day  after  the  fire  to  a 
question  as  to  what  the  fire  was  attributed  to, 
and  that  he  had  built  a  hot  fire  and  went  to  the 
lunch  room,  and  asked  not  to  be  quoted. 

"On  a  cold  night  the  ordinary  use  of  a  stove 
is  to  place  coal  in  it  and  build  a  hot  fire.  There 
is  nothing  to  show  that  the  stove  was  overheated 
the  night  of  the  fire,  nor  that  an  overheated  stove 
caused  the  fire.  There  could  be  many  dif- 
ferent causes  for  this  fire.  We  cannot  say  it  is 
unusual  for  Hebel  to  leave  the  office  for  a  cup 
of  coffee.  The  burden  is  on  the  plaintiff*  to  prove 
that  the  negligence  charged  was  the  proximate 
cause  of  the  damages,  which  this  record  shows 
was  not  sustained. 

''The  evidence  introduced  by  plaintiff  was  in- 
sufficient to  submit  the  case  to  the  jury,  and  the 
separate  motions  *  *  *  for  a  directed  verdict 
*  *  *  should  have  been  sustained.'' 


A  STOVE  IS  NOT  AN  INHERENTLY  DANGEROUS  ARTICLE  AND 
THE  "RES  IPSA  LOQUITUR"  DOCTRINE  IS  NOT  APPLI- 
CABLE. 

In  the  case  of  MrCabe  r.  Boston  Consol.  Gas  Co. 
(Mass.)    50   N.E.   ()40,   it    was   lield   the   doctrine   of 
**rr.«f   ipsa   1o<iuitur'*  did    not   «i))|)l\.     In   that   action 
])laintifF  sought   to   ]-ccov(>r   for  damages   because   of 
the  explosion   of  a   ,c:as  stove.     Plaintiff  bought  the 
stove  January  H,  1938,  and  on  February  :],  1938,  it 
exploded    and    damaj^ed    the    i)roperty    of    plaintiff. 
Three   weeks  after  the  stove  was  installed  plaintiff 
complained    to    defendants    and    they    examined  the 
stove  but  did  not  rei)air  it.  The  plaintiff  seeks  to  hold 
the   defendants   for   ne.2:lij]:ence   in   selling,  installing 
and  failing  to  repair  the  stove,  and  the  Court  held, 
'* There  is  no  evidence  that  the  defendant  was 
the  manufacturer,  and  ap])arently  was  not.    The 
stove  was   not   an   inherently   dangerous   article 
and  the   defendant   is   not   liable  for   negligence 
nnless  it  knew"  or  ought  to  have  known   of  its 
defective   nature.    (Citations   listed.)    There   was 
no  evidence  of    leakage    of    gas    before    the  ex- 
plosion. In  short,  the  cause  of  the  explosion  re- 
mains a  mystery." 

''It  is  true  that  the  plaintiif  was  not  required 
to  show  the  exact  cause  of  the  explosion  *  *  * 
but  the  plaintiff  had  to  show  a  greater  proba- 
bility that  it  resulted  from  the  defendants'  negli- 
gence than  from  a  nonactionable  cause.  This  in 
our  opinion  she  failed  to  do." 

''In  this  case  it  cannot  be  said  that  res  ipsa 
loquitur  applies.  The  situation  was  not  in  the 
exclusive  control  of  the  defendant.   The  chara<;- 


teristics  of  the  stove  tvere  determined  hy  its 
manufacturer  and  its  operation  was  in  control 
of  plaintiff/'  (Italics  ours.) 

We  should  ])ear  iu  mind  that  the  stove  in  the  in- 
stant case  was  not  manufactured  by  Gralbreath  and 
that  he  is  sued  for  negligence. 

In  the  case  of  Le  Zotte  v.  Liudquist  (South  Da- 
kota), 212  N.W.  503,  appellants'  building  caught  fire 
and  consumed  resi:)ondent's  building  and  respondent 
recovered  a  judgment,  which  the  Suj^reme  Court  of 
South  Dakota  reversed  upon  appeal.  The  respondent 
claimed  that  the  fire  started  on  appellants'  premises 
at  11  p.m.  by  reason  of  a  crack  or  check  in  the  fire 
pot  of  a  stove  in  a  (V)  shape,  large  enough  to  see 
the  fire  through;  hotvever,  it  was  not  charged  that 
fire  or  coals  dropped  from  the  stove  hy  reason  of  this 
defect,  and  the  court  held, 

''Negligence  is  not  presumed  from  the  mere 
fact  of  injury,  when  injury  is  as  consistent  with 
unavoidableness  as  with  negligence  or  when 
cause  of  accident  is  doubtful  or  injury  can  as 
well  be  attributed  to  act  of  God  or  unknown 
cause  as  to  negligence." 

''No  presumption  of  negligence,  either  in  the 
kindling  or  management  of  fire  is  raised  by  the 
destruction  of  property  by  it." 

"In  an  action  for  fire  which  spread  from  de- 
fendants' building,  brought  on  the  ground  that  it 
w^as  negligently  caused  by  defective  stove,  held: 
that  doctrine  of  res  ipsa  loquitur  did  not  a])- 
ply." 
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In  the  action  of  /Ii(/hl(md  Golf  Clid)  v.  Sinclmr 
lU'fimnii  Co.  (Iowa)  59  Fed.  Su])]).  910,  a  verdict 
was  directed  for  defendant.  Tlie  ))laintiff  owned  a 
clnl)]iouse  on  a  p:olt'  course  and  defendants  delivered 
gasoline  into  a  barrel  in  the  basement  of  the  club- 
house near  the  pilot  \'\2\\i  of  a  water  heater.  A  fire 
occurred  without  an  exi)losion  and  plaintiff  stated 
manner  in  which  tire  started  was  unknown  to  it.  The 
Court  held: 

''Ai)art  from  the  statute,  liability  for  damage 
caused  to  others  by  fire  is  based  on  negligence 
and  one  seeking  to  recover  such  damages  has 
the  burden  of  proving  the  negligence  of  the 
party  charged." 

''The  general  run  of  cases  where  res  ipsa 
loquitur  is  relied  on  are  cases  where  the  defend- 
ant is  the  owner  or  operator  in  charge  and  con- 
trol of  a  premises  and  is  being  urged  by  a  ])lain- 
tiff  who  was  on  the  premises  for  proper  rea- 
sons. In  the  instant  case  it  is  the  other  way 
around,  the  o\^aier  and  operator  of  a  premises  is 
suing  a  party  who  (by  its  servant)  came  onto 
the  premises." 

"It  w^ould  seem  clear  that  when  an  owner  of 
a  premises  orders  merchandise  delivered  to  such 
])remises,  that  such  owner  does  not  intend  to  con- 
fer or  does  confer  upon  the  deliveryman  control 
over  such  premises  or  any  portion  thereof  *  *  * 
it  might  be  noted  that  the  deliveryman  is  an  in- 
vitee, and  further  noted  that  the  owmer  of  the 
premises  owed  to  invitees  the  duty  of  using  or- 
dinary care  to  keep  such  premises  safe." 
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''There  is  another  feature  to  ))e  noted  in  the 
instant  case.  There  is  no  evidence  of  an  ex- 
plosion, there  was  only  evidence  that  a  fire 
started.  In  situations  having  to  do  with  sub- 
stances like  gasoline,  the  line  between  an  ex- 
plosion and  a  fire  is  not  always  distinct  and  they 
are  sometimes  closely  connected  with  each  other. 
Apart  from  statute,  the  courts  have  been  very 
reluctant  and  sparing  in  drawing  an  inference 
of  negligence  from  the  starting  of  a  fire."  (Cit- 
ing many  cases.) 

''The  courts  recognize  that  fires  are  frequent 
occurrences  and  in  a  great  many  cases  without 
any  negligence  on  the  part  of  anyone.  Because  of 
this  the  doctrine  of  res  ipsa  loquitur  is  applied 
only  in  exceptional  cases  in  the  causes  of  fires. 
If  the  rule  of  res  ipsa  loquitur  were  to  be  applied 
generally  to  fires,  it  would  be  obvious  that  the 
owner  or  tenant  in  control  of  a  building  in  which 
a  fire  started  would  in  a  great  many  cases  be 
held  to  a  calamitous  liability  for  a  non-negligent 


occurrence." 


The  supra  case  cites  California  authority. 

In  the  action  of  Hendricks  v.  Weaver  (Mo.)  183 
S.W.  (2d)  74,  a  tenant  sued  the  landlord  for  dam- 
ages caused  by  the  explosion  of  a  stove  and  subse- 
quent fire.  The  Court  refused  to  apply  the  res  ipsa 
loquitur  rule  and  held,  assuming  that  the  evidence 
is  sufficient  to  show  an  explosion  took  place,  there  is 
no  evidence  from  which  an  inference  can  be  drawn 
that  the  fire  started  from  the  stove  or  from  the  oil. 


CONCLUSION. 
In  conclusion  it  is  submitted  that  tlie  plaintiffs 
have  failed  to  estsiblish  sufficient  facts  to  enable 
them  to  rely  iii)on  the  I'cs  ipsa  lotj/iUHr  doctrine.  The 
evidence  is  lacking  in  the  followinn'  particulars:  there 
is  no  evidence  to  show  that  the  fire  was  pi-oximately 
caused  by  the  stove;  there  is  not  a  scintilla  of  evi- 
dence that  the  injury  or  fire  was  brouuht  about  by  a 
cause  for  which  defendant  is  responsible;  and  there 
is  not  an  iota  of  evidence  showHnc:  exclusive  control 
in  the  defendant  of  the  instrumentality  causing  the 
injury.  It  is,  therefore,  respectfully  submitted  that 
the  findings  of  fact  made  by  the  lower  Court  are 
without  evidentiary  su]:)port  and  that  the  judgment 
herein  should  be  reversed. 

Dated,  Sacramento,  California, 
May  12,  1950. 

Respectfully  submitted, 
Earl  D.  Desmond, 
E.  Vayne  Miller, 
K.  I).  Robinson, 

Attorneys  for  Appellant. 
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No.  12,452 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Sam  Gailbreath, 

Appellant, 
vs. 

The  Homestead  Fire  Insurance  Com-  Y 

PANY  and   Sun  Insurance   Office, 

Limited, 

Appellees. 


Appeal  from  the  United  States  District  Court,  Northern 

District  of  California,  Northern  Division. 

Honorable  Dal  M.  Lemmon,  Judge. 

APPELLEES'  REPLY  BRIEF. 


STATEMENT  OF  PLEADINGS. 
The  complaint  contains  two  causes  of  action.  The 
first  cause  of  action  is  on  behalf  of  appellee  The 
Homestead  Fire  Insurance  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Maryland  and  licensed  to  engage  in  the  business  of 
fire  insurance  in  the  State  of  California;  the  second 
cause  of  action  is  on  behalf  of  appellee  Sun  Insur- 
ance Office,  Limited,  a  corporation  organized  and  ex- 


istin.u'  under  tlu*  laws  of  England  and  licensed  to  en- 
p:age  in  the  business  of  fire  insurance  in  the  State  of 
California  (Transcript*  p.  5). 

The  gravamen  of  each  cause  of  action  is  that  each 
appellee  issued  a  fire  insurance  jmlicy  to  Herold  Lum- 
ber Company  (hereinafter  called  Herold),  wliereby 
each  appellee  insured  Herold  against  loss  and  damage 
by  fire  to  a  certain  building-  and  personal  property  sit- 
uate therein;  that  on  the  31st  day  of  October,  194(3, 
a])pellant's  employees,  Cerino  Lemos  (hereinafter  re- 
ferred to  as  T^emos)  and  Harry  Gregory  (hereinafter 
referred  to  as  Gregory),  acting  in  the  scope  of  their 
emplo\niient,  carelessly  and  negligently  installed,  con- 
ti'olled  and  tested  a  certain  oil  burning  stove  in  such 
building  and  did  thereb}^  cause  a  fire  in  such  build- 
ing, which  destroyed  the  building  and  a  portion  of 
said  personal  property,  and  by  reason  of  such  de- 
struction each  appellee  paid  Herold  a  certain  sum  of 
money  in  excess  of  the  sum  of  Three  Thousand  Dol- 
lars ($3,000.00)  under  its  respective  fire  insurance 
policy,  and  by  reason  of  such  payments  each  appellee 
became  subrogated  to  the  rights  of  Herold  against 
appellant,  who  negligently  caused  such  fire  (T.  3-7, 
inc.). 

The  answer  of  appellant  denied  each  material  alle- 
gation of  the  complaint.  The  answer  did  not  raise  any 
other  defense. 

At  a  pretrial  conference,  appellant  admitted  each 
allegation  of  the  complaint,  except  the  allegations  of 


•Hereinafter  referred  to  ns  "T." 
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negligence  and  proximate  cau.se  (T.  51-52,  73)  and  the 
only  issnes  before  the  trial  court  were  negligence  and 
proximate  cause. 


STATEMENT  OF  CASE. 
There  are  certain  basic  facts  sliown  by  the  e^ddence, 
which  may  be  described  as  follows : 

1.  At  all  times  a]:)pel]ant's  business  was  the  sale 
and  installation  of  oil  stoves.  Gregory  and  Lemos 
were  his  employees.  Prior  to  this  fire,  Gregory  had 
worked  for  appellant  for  four  to  five  years  and 
Lemos  had  worked  for  appellaiit  for  two  and  one-half 
to  three  months.  Their  duties  included  the  installa- 
tion of  stoves  (T.  80,  103,  113,  136). 

2.  The  building  was  a  new  frame  lumber  shed 
situated  upon  approximately  two  acres  of  ground  at 
Auburn,  California  (T.  35),  and  was  constructed  by 
Lars  Wold,  a  building  contractor  (T.  120).  The 
building  was  approximately  32  feet  wide  and  64 
feet  long  and  was  constructed  of  fir  timber  and 
siding.  In  the  southwest  corner  of  the  building  an 
office  was  constructed,  appi'oximately  16x16  feet. 
There  were  two  windows  each  on  the  south  and  west 
sides  of  the  office  and  it  had  two  doors   (T.  36). 

In  the  office,  there  was  a  wooden  counter  set  about 
three  feet  from  the  south  wall.  The  counter  was 
approximately  22  inches  wide,  40  inches  high  and 
13  feet  in  length.  There  were  two  wooden  desks  and 
a  telephone  (T.  37). 


3.  The  five  occurrod  on  October  31,  1946,  shortly 
hofoTo  5:00  oV'hK'k  P.M.   (T.  69). 

4.  Approximately  one  week  prior  to  the  fire, 
Cliarlcs  W.  I>ittle  (hereinafter  refei-red  to  as 
Charles),  yai-d  manager  for  Herold,  went  to  appel- 
lant's place  o['  Inisiness  to  purchase  a  stove  for  the 
office.  Ajjpellant  agreed  to  sell  Herold  such  a  stove, 
the  necessary  tubing,  pipes  and  fittings  and  to  install 
the  same  (T.  38-39). 

5.  The  following  events  occurred  on  the  day  of 
the  fire: 

(a)  hi  the  moniing,  Charles  sent  one  of  Herold's 
employees,  Roy  Albers,  to  pick  up  the  stove  at  ap- 
pellant's (T.  43).  Appellant  delivered  to  Albers  a 
Customaire  Oil  Stove  with  35,000  b.t.u.  capacity, 
which  was  in  a  crate  (T.  27,  40,  82).  Albers  hauled 
the  crated  stove  to  the  office,  w^here  he  placed  it  behind 
the  counter.  Albers  removed  the  top  of  the  crate  to 
look  at  the  stove  but  did  not  remove  the  stove  from 
its  crate  nor  install  the  stove  (T.  27,  28,  29). 

(b)  About  midday,  appellant  instructed  Lemos  to 
take  an  oil  drum,  oil  and  some  fittings  to  Herold's, 
which  Lemos  did  in  api)ellant's  service  pickup  truck 
(T.  29,  104).  Charles  told  Lemos  where  to  place  the 
oil  drum  and  to  run  the  copper  tubing  under  the 
floor  of  the  building  (T.  58-59). 

While  the  carpenters  employed  by  Wold  were  com- 
pleting the  platform  for  the  oil  drum  on  the  westerly 
side  of  the  building,  Lemos  took  the  copper  tubing, 
which  was  to  carry  the  oil  from  the  oil  drum  to  the 


stove,  and  laid  it  out  under  tlic  building.  Lemos  re- 
quested one  of  tlie  earpenters  to  locate  the  2x4's  under 
the  floor,  which  an  unidentified  carpenter  did,  and 
drilled  a  hole  for  the  tul)ing.  Lemos  then  poked  the 
tubing  through  the  hole.  Lemos  filled  the  drum,  put 
a  valve  on  the  copper  tubing  and  connected  it  to  the 
drum  (T.  105-108).  Lemos  remained  at  Herold's  until 
aromid  4:00  o'clock  P.M.  (T.  116). 

(c)  Around  2:00  or  3:00  o'clock  P.M.,  appellant's 
other  emplo.yee,  Gregory,  arrived  at  Herold's  to  in- 
stall and  test  the  stove.  Gregory  set  the  stove  up  and 
connected  the  tubing  to  the  stove  (T.  129,  150-151). 
The  stove  was  12  to  24  inches  from  the  easterlj^  wall 
of  the  office,  which  was  the  nearest  wall  to  the  stove 
(T.  66,  110,  124). 

(d)  Around  4:00  o'clock  P.M.,  Charles'  brother, 
Jack  E.  Little  (hereinafter  referred  to  as  Jack), 
entered  the  office,  where  he  saw  Gregory  and  another 
man,  whom  he  was  unable  to  identify,  working  on 
the  stove.  At  this  time,  Glemi  Cams,  a  salesman  for 
Herold,  was  also  in  the  office  and  some  carpenters 
were  working  on  the  counter  (T.  64,  69).  Jack  re- 
mained in  the  office  for  a  few  minutes  and  then  went 
into  the  lumber  yard,  but  was  in  and  out  of  the  office 
several  times  until  he  reentered  the  office  shortly  be- 
fore 5:00  o'clock  P.M.  to  make  some  telephone  calls 
(T.  65,  69). 

(e)  Shortly  before  5:00  o'clock  P.M.,  while  talk- 
ing on  the  telephone  to  his  brother  Charles,  Jack 
was  standing  behind  one  of  the  desks  and  facing  the 
stove.   Jack  saw  Gregory  take  a  rag  and  mop  up  the 


floor  under  the  stove.  AVlien  he  completed  the  wipin.i;' 
up,  Gre<i:ory  opened  up  the  port  of  the  stove  and 
threw  in  a  liuhted  niatcli ;  then  there  was  a  ''sort  of 
puff''  and  a  s(iuare  of  fire  appeai'ed  under  the  stove 
in  the  area  wliere  Gregory  had  wiped  up  the  floor. 
Gre.2:ory  took  liis  jacket  and  attempted  to  beat  out  the 
fire,  but  the  fire  spread  and  Grej2:ory  attempted  to 
pick  up  the  stove  })ut  dropped  it  on  its  side  (T.  67). 

(f)  At  the  time  of  the  fire,  the  only  persons  in 
the  office  were  Jack.  Gregory  and  the  unidentified 
man  who  was  w^orkins:  on  the  stove  witli  Gregory 
when  Jack  had  entered  the  office  around  4:00  P.M. 
(T.  66).  The  pickup  truck,  which  appellant's  em- 
ployees drove  to  Herold's,  was  still  outside  the  of- 
fice (T.  33). 

6.  The  day  before  the  fire,  the  office  was  painted 
by  Herold's  employees.  On  the  day  of  the  fire,  these 
employees  painted  a  portion  of  the  floor  behind  a 
door  and  the  fi-ont  of  the  counter.  Standard  Oil 
floor  hardener  was  used  and  takes  approximately 
24  hours  to  dry  (T.  56-57,  63,  128).  Such  hardener 
has  a  flash  point  of  105  degrees  Fahrenheit  (T.  76). 

Wooden  boards  were  placed  on  the  floor  after  it 
was  i)ainted  to  protect  the  floor  from  persons  walk- 
ing in  and  out  of  the  office  (T.  122,  127). 

Appellant  had  full  knowledge  concerning  all  paint- 
ing which  was  done  on  the  day  of  the  fire  in  the 
office.  His  employee  Lemos  saw  such  painting  being 
done  and  his  other  employee,  Gregory,  knew  it  was 
freshly  painted  before  he  ignited  the  match  and  threw 
it  into  the  port  (T.  107,  138). 


7.  Building  contractor  Wold  obtained  a  building 
permit  to  install  a  flue  in  the  office.  It  was  a  patent 
flue  with  terracotta  lining  and  aluminum  casing.  The 
top  of  the  flue  outlet  was  twelve  inches  from  the 
ceiling  and  extended  into  the  wall  through  a  '*T" 
and  up  through  the  roof  of  the  building  (T.  122-123). 
The  flue  was  properly  installed  and  passed  by  an 
inspector  prior  to  the  fire  (T.  128). 

8.  Wold's  employees  did  not  have  anything  to  do 
with  the  installation  of  the  stove  (T.  124).  Herold's 
employees  did  not  install  the  stove  (T.  162,  163). 


ARGUMENT. 

The  trial  court  found  that  the  fire  was  proximately 
caused  by  appellant  through  the  negligence  of  his 
employees  in  installing,  controlling  and  testing  such 
stove.  Paragraph  VI  of  the  Findings  of  Fact  reads 
as  follows: 

"It  is  true  that  on  October  31,  1946,  said 
Cerino  Lemos  and  Harry  Gregory  who  were 
then  acting  in  the  course  of  their  employment 
as  the  employees  of  said  defendant  Sam  Gal- 
breath,  so  carelessly  and  negligently  installed, 
controlled  and  tested  a  certain  oil  burning  stove 
then  under  their  sole  control  in  said  building 
as  to  cause,  and  they  did  cause,  a  fire  to  start 
in  said  ])uilding  which  fire  resulted  in  the  de- 
stiiiction  of  said  building  and  part  of  stock  of 
lumber."    (T.  17-18.) 

It  is  settled  law  that  on  an  appeal,  even  though 
there   is  a   conflict  in  the   evidence,  this   court  will 
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assume  as  true  tlio  viow  of  the  evidence  most  favor- 
able to  appellee, 

Wihn'nufion   Trcaisp,  Co.   v.  Standard   Oil  Co. 
(1931  CO. A.  9th)  53  F.  (2d)  787. 

The  evidence  shows  that  ai)pellant  agreed  to  in- 
stall this  stove;  that  two  of  his  employees,  Gregory 
and  Lemos,  installed  the  stove  and  with  full  knowl- 
edge of  the  fi'esh  paint  his  employee  Gregory  threw 
a  lighted  match  into  the  ])ort  of  the  stove,  which 
was  immediately  followed  by  a  j)uff  and  a  fire 
appeared  on  the  floor  directly  below  the  stove  in  the 
area  which  Gregory  had  moi)ped  uj)  with  a  rag  im- 
mediately before  striking  the  match;  that  Gregory 
took  a  coat  to  beat  out  the  fire  but  the  beating  caused 
the  fire  to  spread  to  the  east  wall;  that  Gregory 
])icked  up  the  stove  and  dropped  it  on  its  side  and  the 
building  was  destroyed  by  fire. 

It  is  appellees'  position  that  the  evidence  shows 
negligence  on  the  part  of  ai:)pellant  and  that,  if  it 
does  not  support  a  finding  of  negfigence,  the  doc- 
trine of  res  ipsa  loquitur  will  apply  and  support 
such  finding  of  negligence. 


I. 

THE  DECISION  OF  THE  TRIM,  COURT  IS  SUPPORTED 
BY  THE  EVIDENCE. 

A.  Appellant's  business  included  the  sale  and  installation  of 
such  stoves. 

Ax)pellant  has  admitted  that  his  business  included 
the  delivery  of  fuel  oil  for  and  the  sale  and  installa- 
tion of  such  stoves  and  that  Gregory  was  employed 
by  him  and  as  a  part  of  his  work  installed  such 
stoves  (T.  80).  Gregory  testified  that  prior  to  this 
fire,  Lemos  also  installed  stoves  for  appellant 
(T.  136). 

B.  Appellant  agreed  to  install  stove. 

About  one  week  before  the  installation  of  the  stove, 
appellant  informed  Charles,  Herold's  yard  manager, 
that  he  would  sell  Hevold  the  stove,  furnish  the 
necessary  paints  and  install  the  same. 

Under  direct  examination,  Charles  W.  Little  testi- 
fied in  pai*t  as  follows: 

''Q.  Now,  are  you  acquainted  with  Sam  Gal- 
breath? 

A.    Yes. 

Q.     How  long  have  you  known  him? 

A.     About  ten  years. 

Q.  And  during  that  time  have  you  done  any 
business  with  him? 

A.     Oil — stove — 

Q.  And  during  the  month  of  October,  1946, 
did  you  have  any  conversation  with  him  con- 
cei-ning  a  heating  system  or  a  heating  unit  for 
that  office? 

A.     I  did. 
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Q.     Wlioro  (lid   that  fonvorsation  tako  place? 

A.     In  his  office. 

Q.     Who  was  present? 

A.  Well,  I  don't  remember  if  there  was  any- 
body present;  prolxibly  some  one  of  his  employees 
may  have  l)oen  in  and  out. 

Q.     Wliom  did  you  talk  to  at  that  time? 

A.     Sam. 

Q.     What  was  your  discussion? 

Mr.  Desmond.     Will  you  fix  the  date? 

Q.  (By  Mr.  Castro).  Can  you  fix  that  date 
with  relation  to  when  you  had  a  fire  at  the  lum- 
ber company? 

A.     Previous. 

Q.     About  how  long  previous? 

A.     It  may  liaA^e  been  a  week. 

Q.     And  what  was  that  conversation? 

A.  To  see  whether  or  not  he  could  furnish  me 
a  stove. 

Q.     And  was  he  able  to  furnish  a  stove? 

A.     He  said  he  could,  yes. 

Q.  And,  did  he  give  you  any  description  or 
name  of  the  stove  ? 

A.  Well,  no,  any  more  than  we  discussed  the 
size  of  the  stove  necessary  to  heat  the  area  that 
was  to  be  heated. 

Q.     And  what  size  of  stove  was  it  to  be  ? 

A.     That  I  can't  tell. 

Q.  Now  was  there  any  discussion  concerning 
the  installation  of  the  vstove? 

A.  No  more  than  he  had  the  necessary  tubing, 
pipe  and  fittings  and  would  install  it."  (T.  38-39.) 

C.     Appellant's  employees  installed  the  stove. 

Around  midday,  on  the  da}^  of  the  fire,  at  appel- 
lant's  instruction,   Lemos   drove   appellant's   service 
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pickup  truck  to  Herold's  with  the  necessary  fittings 
for  the  installation  of  the  oil  di'um  and  stove  (T.  104). 
Lemos  arrived  at  Herold's  shortly  after  lunch 
(T.  116).  Herold's  3^ard  manager,  Charles,  informed 
Lemos  wliere  the  oil  stoi'age  drum  was  to  be  placed 
and  requested  l.emos  to  run  the  tubing  under  the 
building  (T.  44).  Between  2:00  and  3:00  P.M., 
Gregory,  appellant's  other  employee,  who  had  in- 
stalled stoves  for  several  years  for  appellant,  arrived 
at  Herold's  (T.  130).  Later,  Charles,  who  was  work- 
ing in  the  lumber  yard,  saw  Lemos  with  Gregory 
and  saw  Gregory  going  in  and  out  of  the  office 
(T.  45-4()).  Lemos  admitted  that  before  Gregory 
arrived,  since  Herold  had  bought  the  stove,  he  de- 
cided to  give  him  service  and  hooked  up  the  oil  drum 
(tank)  to  the  copper  tubing  (T.  108),  ran  the  tubing 
from  the  di^um  under  the  building  through  a  hole 
in  the  tiooi',  drilled  by  a  carpenter  at  his  request 
(T.  105-106).  After  the  tubing  had  been  run  through 
the  floor,  the  building  contractor.  Wold,  saw  Lemos 
around  the  office  (T.  125)  and  the  only  other  per- 
sons Wold  saw  in  the  office  were  two  painters,  who 
were  painting  the  counter  (T.  121,  126-127). 

At  his  home,  Gregory  admitted  to  John  O'Malley, 
in  the  presence  of  appellant,  that  he  worked  on  the 
stove  for  about  two  and  one-half  to  three  hours,  con- 
nected the  tubing  from  the  tank  to  the  stove,  turned 
on  the  valve  for  the  oil,  watched  the  oil  flow  into  the 
stove  for  a  couple  of  seconds,  than  threw  a  lighted 
match  into  the  stove  and  the  fire  immediately  oc- 
curred.   O'jMalley   made   written  notes   of  the   con- 
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vcrsatioii,  which  (}rei2:<)ry  siu:ned  (T.  149-152).  Under 
ci'oss-oxaniiiiaticni,  Gref>:<)ry  admitted  lie  talked  with 
O 'Mai  ley  and  placed  his  signature  on  the  notes 
(T.  142)  and  Grenory  did  not  deny  that  he  made  such 
statements  ('\\  140).  Likewise,  a|)])ellant,  when  called 
as  a  surrehuttal  witness  on  his  own  behalf,  admitted 
he  took  O'Malley  to  (Iregory's  residence,  that 
O 'Mai ley  talked  to  Gregory  and  took  notes  of  what 
was  said,  and  Gregory  signed  the  notes;  and  appel- 
lant did  not  deny  that  Gregory  made  such  state- 
ments to  O'Malley  (T.  167). 

AVhen  interrogated  by  the  trial  court,  Gregory 
admitted  that  he  went  to  Herold's  "to  take  care  of 
things  in  case  there  was  anything  ever  would  happen 
to  it"  (the  stove),  as  follows: 

"Q.  (By  the  court).  What  were  you  doing 
there  that  day  at  all? 

A.  Well,  we  sold  the  stove  to  these  people 
and  naturally  I  was  just  trying  to  be — to  stay 
there  and  take  care  of  things  in  case  there  was 
anything  ever  would  happen  to  it."  (T.  137.) 


"Q.  I  can't  understand  why  you  would  be 
there  just  to  see  if  anything  happened.  Did 
you  inspect  to  see  if  it  was  all  right? 

A.  I  knew  that  Mr.  Galbreath  sold  them  the 
stove  and  I  thought  maybe  I  would  just  stay 
there  until — and  see  if  there  was  anything — if 
there  w^as  anything  went  wrong  with  the  thing." 
(T.  138.) 
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D.  Appellant" s  employees,  Lemos  find  Gregory,  had  full  knowl- 
edg-e  that  the  office  was  freshly  painted. 

According  to  Lemos'  testimony,  Lemos  saw  two 
painters  painting  the  walls  (T.  107)  and  Gregory  ad- 
mitted he  knew  the  office  had  been  freshly  painted 
(T.  138). 

E.  Appellant's  employee  Gregory  ignited  the  fire. 

Jack  testified  that  shortly  before  5:00  P.M.  on 
the  day  of  the  fire,  he  entered  the  office  to  telephone. 
While  telephoning,  he  was  facing  the  stove  and  saw 
Gregory  do  these  acts:  Gregory  took  a  rag,  wiped 
up  the  floor  under  the  heater  and  then  opened  the 
port  of  the  stove  and  threw  in  a  lighted  match,  which 
was  immediately  followed  by  a  puff  and  a  square  of 
fire  appeared  under  the  stove  in  the  same  area  that 
Gregory  had  just  wiped  up.  Gregory  took  a  jacket 
and  attempted  to  beat  out  the  fire.  The  fire  spread 
and  Gregory  tried  to  pick  up  the  stove  but  dropped 
it  on  its  side.  The  fire  started  up  the  inside  wall, 
across  the  ceiling  and  down  the  other  side  of  the 
room  (T.  66-68). 


II. 

DECISION  OF  THE  TRIAL  COURT  IS  NOT 
AGAINST  THE  LAW. 

A.     Negligence  may  be  proved  by  circumstances. 

While  the  burden  of  proof  was  upon  appellees 
to  prove  negligence  on  the  part  of  appellant  as  a 
proximate  cause  of  this  fire  by  a  preponderance  of 


14 


the  evidence,  such  I'lilo  does  not  require  demonstra- 
tion or  ahsohito  certainty  because  sucli  ])roof  is  rarely 
possibh', 

Kenned}!  v.  Minarets  cO  Western  Hy.  (\).  (1928) 
90  (\al.  Ap|).  563,  266  Pac.  353; 

IlaJl  V.  San  Joaquin  L.  d:  P.  Corp.  (1935) 
5  C.A.  (2d)  755,  43  P.  (2d)  856— fire  due  to 
defective  wire; 

Ililson  V.  Paeifie  Gas  &  Electric  Co.  (1933) 
131  Cal.  App.  427,  21  P.  (2d)  662— insuf- 
ficient j^as  pressure  or  faulty  adjustment  of 
burners ; 

Phillips  V.  Southern  California  E.  Co.  (1937) 
23  C.A.  (2d)  222,  72  P.  (2d)  769— circum- 
stantial evidence  that  fire  started  by  arc  from 
defendant's  transmission  line; 

37  Cal.  L.  Rev.  189,  n.  35,  et  seq. 

The  evidence  shows  that  the  fire  was  caused  by 
ap])ellant's  employee  Gregory,  when,  with  full  knowl- 
edge that  the  office  had  been  freshly  j^ainted,  Gregory, 
without  considering  whether  such  paint  created  a  fire 
hazard,  ignited  a  match  and  threw  it  into  the  stove, 
which  act  was  immediately  followed  by  a  puff  from 
the  stove  and  fiames  appeared  on  the  floor  under  the 
stove  in  the  area  Gregory  had  just  wiped  up  with 
a  rag,  and  Gregory  attempted  to  beat  out  the  flames 
but  they  spread  and  Gregory  then  attempted  to  pick 
up  the  stove,  which  fell  on  its  side  (T.  66-67). 

xlppellant  has  not  offered  any  evidence  to  show 
that  any  other  act  occurred  between  the  wiping  up 
of  the  floor  and  the  fire. 
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If  the  paint  created  a  fire  hazard,  as  contended 
by  appellant  at  pages  7,  9  and  10  of  his  opening 
brief,  and  the  rapidity  with  which  the  fire  spread  is 
evidence  of  the  hazard  ci'eated  by  the  painting,  then 
it  was  the  duty  of  appellant's  employees,  who  had 
knowledge  of  such  paint,  in  the  exercise  of  ordinary 
care,  to  take  some  precautions  against  such  fire 
hazard  before  Gregory  attempted  to  ignite  the  stove. 

It  is  an  elementary  rule  of  law  that  the  amount 
of  caution  required  by  the  law  increases  as  does  the 
danger  that  reasonably  should  be  apprehended, 

Roselip  V.  Raisch  (1946)  73  C.A.  (2d)  125,  166 

P.  (2d)  340; 
McVay  v.  Central  California  Inv.  Co.   (1907) 
6  Cal.  App.  184,  at  187,  91  Pac.  745. 

The  evidence  does  not  disclose  that  any  precau- 
tions were  taken  by  appellant's  employees.  Whether, 
under  the  circumstances,  any  precautions  should  have 
been  taken  or  whether  the  attempt  to  ignite  the  stove 
should  have  been  made  was  a  question  of  fact  for  the 
trial  court  to  determine  and  the  trial  court  has  de- 
cided that  appellant  was  negligent  in  attempting  to 
ignite  the  stove. 

Further,  immediately  before  the  fire  appellant 
wiped  something  from  the  floor  imder  the  stove. 
Why  this  was  necessar}^,  the  nature  of  the  material 
wiped  up,  where  it  came  from  or  whether  it  was 
inflammable  was  not  shown  by  the  evidence,  but  the 
evidence  showed  this  area  was  the  first  place  the  fire 
developed  after  the  "puff". 
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As  stated  in 

Jlilsou    V.   Pacific  Gas  d-  Electric  Vo.    (1933) 

131  Cal.  App.  427,  21  P.  (2d)  662,  at  664: 
"More  than  one  man  lias  gone  to  the  gallows 
upon  circinnstantial  evidence  not  so  strong." 

In  ap})ellant's  openinfr  brief,  at  ]>afte  7  thereof,  six 
causes  of  the  fire  are  suggested  by  appellant,  as  fol- 
lows: 

That  the  fire  was  caused  by: 
*'l.    A  defective  flue; 

2.  A  burning  cigaret; 

3.  A  carelessly  thrown  match ; 

4.  Si)ontaneous  combustion  of  a  painter's  rag; 

5.  Ignition  of  the  Standard  Oil  floor  hardener 
then  being  applied,  wiiich  was  known  to  be 
highly  inflammable  when  exposed  to  normal 
heat;  and 

6.  By  the  either  careless  or  voluntary  act  of  a 
third  pei'son/'  (Numbers  iiLserted  by  us  for 
reference  clarity.) 

As  to  the  enumerated  causes  1,  2  and  6,  the  evidence 
shows  that  as  to  *' cause  1"  the  flue  was  a  patent 
flue  and  a  permit  had  been  obtained  by  the  contrac- 
tor, Wold,  for  its  installation;  that  it  was  properly 
installed  and  passed  by  an  inspector  as  properly  in- 
stalled before  the  fire;  further,  there  is  no  evidence 
that  such  flue  contributed  to  the  cause  of  the  fire. 
If  it  did  contribute  to  the  fire,  it  was  not  a  defense 
to  appellant  for,  as  stated  in  Hilson  v.  Pacific  Gas 
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d  Electric  Co.  (1933)  131  Cal.  Ap]).  427,  432,  21  P. 
(2d)  662,  Wold's  negligence,  if  any,  would  be  con- 
current with  that  of  appellant,  and  either  or  both 
would  be  liable  at  the  appellees'  election  (T.  128). 
As  to  "causes  2  and  6,''  the  record  does  not  show 
that  any  cigavet  was  burning  or  that  any  third  per- 
son, other  than  appellant's  employees,  did  any  volun- 
tary or  careless  act  to  cause  the  fire.  On  the  other 
hand,  as  to  enumerated  "causes  3,  4  and  5,"  the 
evidence  shows  that  the  match  was  thrown  by  appel- 
lant's employee  Gregory;  that  the  only  rag  which 
was  used  was  the  rag  which  Gregory  used  to  mop  up 
the  floor  under  the  stove  (T.  66-67)  and  that  the 
painting  of  the  floor  and  walls  was  kno^^^l  to  both 
employees  of  appellant,  Lemos  and  Gregorj^,  (T.  113, 
118,  140)  and  the  record  is  silent  as  to  any  precau- 
tions taken  l^y  Gregory  against  such  a  fire*  hazard. 
Therefore,  even  though  appellant  did  not  intend  to 
make  such  an  admission  of  negligence,  the  evidence 
concerning  enumerated  causes  3,  4  and  5  demonstrates 
appellant's  negligence  and  sustains  the  findings  of 
the  trial  court  that  appellant  was  negligent  in  install- 
ing, controlling  and  testing  the  stove. 

It  is  clear  that  a  defendant  cannot  prevail  as  a 
matter  of  law  upon  a  mere  showing  of  circumstantial 
evidence  which  suggests  another  possible  cause  e.g., 
as  in  a  case  where  a  break  in  a  power  line  might 
have  been  due  to  a  rifle  bullet.  See,  Manuel  v.  Pacific 
Gas  a-  Electric  Co.  (1933)  134  Cal.  App.  512  (25  P. 
(2d)  509),  where  the  court  said: 

"*  *  *  as  to  the  facts  the  jury  were  apparently 
not  convinced  by  the  theory  of  the  break  of  ap- 
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pollant,  and  wliotlioi*  tlic  bi'oak  was  duo  to  the 
iin})a('t  of  the  riflo  bullet  or  to  kinks  in  tlie  line 
put  in  wiicn  the  cable  was  strung*  or  to  a  blow 
from  an  unknown  tool,  or  to  some  other  unex- 
plained cause,  was  for  them  to  determine." 

Likewise,   in   this  case  it  was  for  the  trial  court  to 
determine  what  caused  the  fire. 

B.     Res  ipsa  loquitur  applicable. 

It  is  stated  that  the  doctrine  of  res  ipsa  lo- 
quitur a]iplies,  ''Wlien  a  thino^  which  causes  an 
injury  is  shown  to  be  under  the  management 
of  the  defendant,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen, 
if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant  that  the 
accident  arose  from  want  of  care." 

Wright  v.  Southern  Counties  Gas  Co.   (1929) 

102  Cal.  App.  656,  at  664,  283  Pac.  823; 
Judson  V.  Giant  Potvder  Co.   (1895)   107  Cal. 

549,  40  Pac.  1020; 
Ireland  v.  Marsden  (1930)  108  Cal.  App.  632, 
291  Pac.  912. 

The  doctrine  has  been  applied  to  fire  cases, 
RoseUj)   V.   Raiseh    (1946)    73   C.A.    (2d)    125, 

at  134,  166  P.   (2d)  340; 
Davidson  v.  American  Liquid  Gas  Corp.  (1939) 

32  C.A.  (2d)  382,  89  P.  (2d)  1103. 

Also  see : 

Brown  v.  Standard  Oil  Co.   (1917)   247  Fed. 

303; 
Hawes  v.  Warren,  (1902)  119  Fed.  978. 
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1.    Right  of  control  and  management  was  in  appellant. 

The  California  courts  have  said  that  exclusive  con- 
trol is  not  limited  to  the  actual  physical  control 
(which  ap])ellees  contend  appellant  had),  but  applies 
to  the  right  of  control  of  the  instrumentality  which 
causes  the  injury, 

Union  Oil  Co.  v.  Rideout  (1918)  38  Cal.  App. 

629,  177  Pac.  196; 
Metz  V.  Southern  Pacific  Co.    (1942)   51  C.A. 

(2d)  260,  124  P.  (2d)  670; 
Hackleij  v.  Southern  Pacific  Co.  (1935)  6  C.A. 

(2d)  611,  45  P.  (2d)  447; 
Van  Horn  v.  Pacific  Refining  &  Etc.  Co.  (1915) 
27  Cal.  App.  105,  148  Pac.  951. 

It  is  sufficient  if  appellant  was  in  exclusive  con- 
trol at  the  time  of  the  probable  negligence, 

Escola  V.  Coca  Cola  Bottling  Co.  (1944)  24  C. 

(2d)  453,  150  P.   (2d)  436; 
37  Cal.  L.  Rev.  199. 

Even  though  title  to  the  stove  had  passed  to  appellees, 
the  doctrine  of  res  ipsa  loquitur  still  applied  because 
appellant's  employees  took  possession  of  the  stove 
to  install  and  test  it  and  the  fire  occurred  w^hile  they 
were  lighting  it  after  they  had  installed  it. 

Roselip   V.   Raisch    (1946)    73   C.A.    (2d)    125, 
166  P.   (2d)   340. 

It  was  the  testimony  of  Charles,  that  at  the  time 
he  ordered  the  stove  from  appellant,  appellant 
agreed  to  install  it  (T.  39).  Although  Charles  sent 
Herold's  employee,  Albers,  for  the  stove  and  Albers 
hauled  the  crated  stove  to  the  office  and  removed  the 
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to|i  of  the  crate  to  look  at  tlie  heater,  Albers  did  not 
do  any  other  act  towards  the  installation  or  ignition 
of  the  stove  (T.  29).  Charles  did  not  install  the  stove 
himself  or  instruct  any  of  the  other  three  men  em- 
])l()yed  by  Herold's  to  install  the  stove,  and  as  far  as 
Charles  knew  they  did  not  assist  appellant  in  in- 
stalling the  stove.  Further,  Charles  did  not  instruct 
Gregory  how  to  install  the  stove  (T.  162-164). 

Appellant  sent  Lemos  to  Herold's  with  the  service 
picku]^  truck  with  the  fittings  necessary  to  install  the 
stove.  Lemos  arrived  at  Herold's  shortly  after  lunch 
(T.  116).  In  oi'der  to  give  Herold  service,  T^emos 
connected  the  tubing  to  the  oil  storage  drum  outside 
the  office,  filled  the  drum,  put  a  valve  on  the  copper 
tubing  and  connected  it  to  the  drum,  and  ran  the 
tubing  under  the  building  and  through  the  floor 
(T.  105-108).  Between  2:00  and  3:00  P.M.,  appel- 
lant's regular  stove  installer,  Gregory,  arrived  at 
Herold's  (T.  129).  Around  4:00  P.M.,  Jack  arrived 
at  Herold's  and  entered  the  office  and  saw  Gregory 
and  another  man,  whom  he  could  not  identify,  work- 
ing at  the  stove  (T.  64,  69).  Since  Lemos  admitted 
that  ho  remained  at  Herold's  until  around  4:00  P.M. 
(T.  116),  the  court  was  entitled  to  infer  that  such  un- 
identified man  was  Lemos.  Shortly  before  5:00  P.M., 
Jack  reentered  the  office  and  saw  Gregory  and  Lemos 
working  at  the  stove.  He  saw  Gregory  wipe  up  the 
floor  under  the  stove  with  a  rag,  then  light  a  match 
and  throw  it  into  the  port  of  the  stove,  which  act  was 
immediately  followed  by  a  puff  and  the  fire  appeared 
under  the  stove  (T.  67). 
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On  the  27th  day  of  October,  1947,  in  the  presence 
of  appellant,  Gregory  informed  O'Malley,  an  in- 
vestigator, that  he  completed  the  installation  of  the 
stove,  connected  the  tubing  to  the  stove,  ran  the  oil 
into  the  stove,  ignited  a  match  and  threw  it  into  the 
port  of  the  stove  and  the  fire  occurred  (T.  149-152), 
and  neither  Gregory  nor  appellant  denied  such  state- 
ments to  O'Malley  (T.  140,  167). 

When  asked  by  the  trial  court  to  explain  his  pres- 
ence at  Herold's,  Gregory  said  that  since  appellant 
had  sold  the  stove,  he  was  there  to  take  care  of  things 
in  case  anything  would  happen  or  go  wrong  with  the 
stove   (T.  137-138). 

'  Building  contractor  Wold  testified  that  he  in- 
structed his  men  not  to  have  anything  to  do  with 
the  installation  of  the  stove  and  that  the}^  did  not 
install  it  (T.  124). 

Charles  testified  that  Herold  did  not  have  any 
stove  pipe  and  the  stove  pipe  was  to  be  furnished 
by  appellant,  and  that  Herold  did  not  furnish  it 
(T.  163,  165). 

In  view  of  the  evidence,  it  is  clear  that  appel- 
lant's employees,  who  had  installed  heaters  for  ap- 
pellant in  the  past,  were  in  possession  of  the  stove 
from  around  1:00  P.M.  to  shortly  before  5:00  P.M. 
when  the  fire  occurred,  making  the  necessary  con- 
nections for  the  installation  of  the  stove,  turning  on 
the  flow  of  the  oil  and  igniting  and  throwing  the 
match  into  the  stove,  which  immediately  resulted 
in  the  fire.    What  greater  degree  of  possession  and 
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control  of  the  stove  could  anyone  have  had  than  such 
control  and  possession  by  appellant's  employees'? 

2.  Heating  appliance  is  a  dangerous  instrumentality. 

Unless  heating-  equipment  is  properly  installed, 
controlled  and  tested,  it  is  a  dangerous  instrumen- 
tality, 

Roselip   V,   Raisch   (1946)    7^  C.A.    (2d)    125, 
166  P.   (2d)  340. 

If  a  stove  is  j)roperly  installed,  controlled  and 
tested,  it  will  not  cause  a  building  to  take  fire  within 
seconds  after  a  lighted  match  is  tossed  into  it  to 
ignite  the  stove. 

3.  Burden  on  appellant  to  show  fire  not  caused  by  his  negligence. 

When  the  doctrine  of  res  ipsa  loquitur  is  applied, 
an  inference  of  negligence  arises  against  appellant 
and  it  becomes  appellant's  duty  to  show  that  the  fire 
occurred  without  negligence  on  his  part.  Appellant 
has  not  offered  any  evidence  to  show  what  caused 
the  fire  under  the  stove  in  the  area  his  employee 
Grregory  had  just  wiped  up,  and  Gregory's  testimony 
that  he  did  not  know  what  caused  the  fire  does  not 
constitute  a  defense. 

Williams  v.  Field   Transportation   Co.    (1946) 
73  x\.C.A.  588,  166  P.  (2d)  884,  887,  Hearing 
granted  28  C.  (2d)  696,  171  P.  (2d)  722; 
Meyer  v.  ToUn  (1931)  214  Cal.  135,  4  P.  (2d) 

542; 
Ireland  v.  Marsden   (1930)  108  Cal.  App.  632, 
291  Pac.  912. 
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Further,  a  defendant  cannot  prevail  as  a  matter  of 
law  on  the  basis  of  testimony  as  to  the  defendant's 
own  conduct, 

Druzanich  v.   Criley    (1942)    19   C.    (2d)    439, 
R'  122  P.  (2d)  53; 

Chiituk  V.  Southern  California  Gas  Co.  (1933) 
■^  218  Cal.  395,  23  P.  (2d)  285. 

or  any  other  possible  cause  for  the  accident,  which 
still  leaves  fairly  open  the  possibility  of  the  negli- 
gence originally  to  be  inferred, 

St.  ClaAr  v.  McAUster  (1932)  216  Cal.  95,  13  P. 

I  (2d)  924 — negligence  of  other  driver  in  col- 

lision ; 
Linherg  v.  Stanto  (1931)  211  Cal.  771,  297  Pac. 
9 — turning  to  avoid  other  automobile. 

At  pages  7,  9  and  10  of  his  opening  brief,  appellant 
contends  that  there  were  a  number  of  possible  causes 
of  the  fire  over  which  appellant  had  no  control  and 
that  the  doctrine  of  res  ipsa  loquitur  is  not  applicable. 
In  the  absence  of  proof  of  interference  by  a  third 
party,  the  liability  of  the  appellant  is  established  by 
the  evidence  that  at  the  time  of  the  destruction,  the 
match,  wiping  rag,  stove  and  stove  area  were  under 
the  control  of  his  emploj^ee  Gregory, 

Roselip  V.  Raiscli  (1946)  73  C.A.  (2d)  125,  at 
135,  166  P.  (2d)  340. 
The  evidence  does  not  show  that  any  of  the  follow- 
ing acts  suggested  as  causes  by  appellant  occurred, 
namely:  ''*  *  *  ^  defective  tlue,  a  burning  cigaret, 
spontaneous  combustion  of  a  painter's  rag  *  *  *  or 
by  the  either  voluntary  or  careless  act  of  a  third  per- 
son." 
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In  Eoselip  v.  Raisch   (194())   73  C.A.   (2d)   125,  it 
was  stated  at  pa^e  135  thereof: 

"No  person  in  charfto  of  a  dangerous  instru- 
mentality can  avoid  his  liability  for  an  injury 
resulting:  from  its  mismana.s^oment  because  out  of 
a  number  of  ])robal)le  causes  of  the  injury  he 
may  have  coTichuled,  and  ]^rocured  witnesses  to 
testify,  that  the  injury  was  due  to  cause  A  and 
not  to  cause  13.  That  such  instrmnentality  was 
under  his  control  at  the  time  of  its  destructive 
behavior  establishes  the  liability  of  the  operator 
in  the  absence  of  proof  of  successful  interfer- 
ence by  another." 

and  in  Wright  v.  South  em  Comities  Gas  Co.  (1929) 
102  Cal.  App.  656,  at  pivj;c  665,  the  court  stated: 

"In  Van  Horn  v.  Pacific  Refining  d  Roofing 
Co.,  27  Cal.  App.  105  (148  Pac.  951),  the  doctrine 
was  applied,  and  in  answer  to  the  appellant's 
contention  that  it  could  not  apply  by  reason  of 
the  possibility  of  some  other  person  being  liable, 
the  court  used  the  following  language:  'But  the 
appellant  contends  that  because  the  third  possi- 
bility exists,  the  doctrine  of  res  ipsa  loquitur  can- 
not be  given  application.  In  supj^ort  of  this  con- 
tention counsel  for  the  appellant  argues  that  the 
mere  fact  that  persons  other  than  the  defendant, 
or  its  employees,  were  working  in  and  about  the 
building,  and  had  access  to  the  particular  floor 
where  this  steam-pipe  was  located,  would  be 
sufficient  to  prevent  the  application  of  the  rule, 
because  some  one  or  other  of  these  might  possibly 
have  so  struck  or  tampered  with  this  pipe  as  to 
have  caused  the  loosening  of  its  cap  to  such  an 
extent  that  it  would  be  liable  to  blow  off  at  any 
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moment  under  pressure.  We  think  this  argument, 
unsustained  as  it  is  by  any  semblance  of  evidence 
or  proof  tending  to  show  such  interference  with 
this  pipe  or  cap,  carries  the  possibilities  in  cases 
of  this  kind  entirely  too  far.'  That  was  a  case 
in  which  the  plaintiff  was  injured  by  the  blow- 
ing oif  of  a  cap  placed  insecurely  upon  a  steam- 
pipe.   The  court  further  in  its  opinion  goes  on  to 

(  say  that  if  such  possibilities  are  allowed  to  pre- 
vent the  application  of  the  doctrine  of  res  ipsa  lo- 
quitur, it  would  in  effect  entirely  eliminate  the 

m        doctrine." 

Again,  in  National  Lead  Co.  v.  Schuft  (1949  CCA. 

8th)  176  F.   (2d)  610,  at  614,  it  was  said: 

''Beyond  this,  it  is  to  be  noted  that,  while 
National  Lead  argues  that  the  possibility  of  gas 
having  escaped  from  the  pipes  or  jets  used  in  con- 
nection with  the  conveyors,  or  of  combustible 
fumes  having  been  formed  from  the  oil  used 
in  the  bentonite  furnaces,  is  an  equally  rational 
theory  of  proximate  cause  with  that  alleged  by 
the  plaintiffs,  there  is  no  evidence  whatever  of 
any  such  condition  of  escaped  gas  or  formed 
oil-fumes  having  existed  in  the  plant.  The  same 
is  true  of  the  suggestion  that  the  fire  may  have 
been  caused  l^y  a  passing  switch  engine,  and  espe- 
cially so  since  all  the  evidence  in  the  record  indi- 
cates that  the  fire  originated  inside  the  plant.  No 
possible  basis  therefore  can  be  claimed  to  exist 
for  the  contention  that  as  a  matter  of  law  the 
theory  of  plaintiff's  was  not  'inconsistent  with 
any  other  rational  theory.' 

"A  theory  of  proximate  cause  resting  in  pro- 
bative circiunstances  does  not  become  a  matter 
of  speculation   and   conjecture   by  a  mere  sug- 
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tXPstioii  <»r  otlieT  possible  causes  which  are  un- 
supported by  any  ])roved  i'acts.  Scars  Roebuck 
<&  Co.  V.  Peterson,  8  Cir.,  76  F.  (2d)  243,  247; 
Terminal  Railroad  Asa'n  of  St.  Louis  v.  Farris, 
8  Cir.,  69  F.  (2d)  779,  785." 
Meyer  v.  Tohin  (1931)  214  Cal.  135,  4  P.  (2d) 
542. 

On  the  other  liand,  the  evidence  established  that 
the  following  acts  su^,c:ested  as  causes  by  appellant, 
at  pages  7,  9  and  10  of  his  opening  brief,  actually 
were  performed  by  a])])ellant's  employee  Gregory; 
"*  *  *  a  carelessly  thrown  match  *  *  *  or  ignition  of 
the  Standard  Oil  floor  hardener  then  being  applied, 
which  was  know^n  to  l)e  highly  inflammable  when  ex- 
posed to  normal  heat  *  *  *" 


CONCLUSION. 

The  evidence  shows  that  the  fire  was  caused  by  the 
negligence  of  appellant  in  installing,  controlling  and 
testing  the  heater  without  taking  any  precautions 
against  the  fire  hazard  created  by  the  fresh  paint,  and 
if  the  evidence  does  not  support  such  a  finding  of  spe- 
cific negligence,  then  the  doctrine  of  res  ipsa  loquitur 
is  applicable  because  at  the  time  of  the  negligent  act 
and  at  the  time  of  the  accident  the  stove  was  under 
the  exclusive  control  of  appellant's  employees,  and 
such  a  fire  does  not  ordinarily  occur  where  such  em- 
ployees use  proper  care  in  installing,  controlling, 
testing  and  igniting  the  heater.  Therefore,  an  in- 
ference   of    negligence    arises    from    such    doctrine 
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against  appellant  and  appellant  has  not  offered  any 
evidence  to  rebut  such  inference. 

Therefore,    it    is    respectfully   submitted    that   the 
judgment  in  favor  of  each  appellee  should  be  affirmed. 

Dated,  San  Francisco,  California, 
June  14,  1950. 
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Louis  V.  Crowley, 
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No.  12,452 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Sam  Gailbreath, 

Appella)it, 

vs. 

The  Ho:\iestead  Fire  Insurance  Com- 
pany and  Sun  Ins i  range  Office, 
Limited, 

Appellees. 


Appeal  from  the  United  States  District  Court,  Northern 
District  of  California,  Northern  Division. 

Honorable  Dal  M.  Lemmon,  Judge. 
APPELLANT'S  REPLY  BRIEF. 


PREFACE. 

At  the  outset,  counsel  in  the  proper  dischar,2:e  of 
their  rehitionship  to  appellant,  are  first  impelled  to 
direct  the  attention  of  this  Honorable  Court  to  cer- 
tain, fatal  factual  weaknesses  which  do  exist  in  the 
appellees'  cause  and  to  a  total  lack  of  even  a  scin- 
tilla of  law  or  fact  sufficient  to  sustain  the  Judgment 
of  the  Honorable  United  States  District  Court  or  to 
warrant  the  application  of, 


(1)  The  doctrine  of  "res  i))s<i  }<)({niliir/'  or  a 
scintilla  tA'  ))]'oof  tliat, 

(2)  I'he  tire  inside  the  stove  was  communi- 
cated outside  the  stove  and  that  tlie  tire  in  the 
stove  was  the  direct  and  ])roximate  canse  oi"  the 
spontaneous  ignition  of  the  tioor  and  walls  ot* 
the  Imildintj:  or  a  scintilla  of  piool'  tliat, 

(3)  Defendant  (lailhi'eatli  was  guilty  of  one 
act  of  negligence  which  was  the  proximate  cause 
of  the  tire. 

At  the  threshold  of  Appellant's  reply  brief,  Appel- 
lant does  feel  impelled  to  direct  the  Coui-t's  attention 
to  the  necessity  of  a  clear,  concise  and  accurate  epi- 
tomization  of  the  facts  as  established  by  the  evidence. 
This  is  miiversally  recognized  by  the  Courts  as  the 
first  fmidamental  jjrerequisite  to  the  writing  of  a 
good  brief  by  either  party  to  the  controversy  for  the 
reason  that,  where  the  facts  are  once  clearly  under- 
stood, the  law  generally  is  comparatively  eas}',  and  a 
case  well  stated  is  more  than  half  argued. 


A  FACTUAL  CLARIFICATION, 

A.  The  chimney  and  flue  were  not  installed  or  controlled  by 
Appellant  but  were  installed  and  under  the  control  of 
Appellees. 

The  evidence  does  conclusively  estal)lish  without 
the  slightest  suggestion  of  contradiction  or  innuendo 
of  impeachment  that  the  Herold  Lumber  Company, 


and  not  Aj)pellant  Galbi-cath  did   fni'iiish  and  install 
the  flue,  chimney  or  stovepipe. 

Witness  Charles  W.  Little,  employed  by  Appellees, 
insui-ed  (the  Herold  Lnmher  Compan}^)  to  operate 
the  lumber  business,  did  testify  as  follows: 

Q.  Well,  there  was  no  stovepipe  listed  on  the 
invoice,  is  there"? 

A.     I  noticed  that. 

Q.  Do  you  think  you  used  some  stovepipe  of 
your  own  there  .^ 

A.     Well,  that  1  can't  auiswer. 

Q.     You  don't  know. 

A.     If  there  was  some 

Q.     Do  you  know  who  installed  the  st(jvepipe  ? 

A.     Tlie  stovepipe? 

Q.    Yes. 

A.     Or  the  flue? 

Q.     The  stovepipe  or  the  flue  ? 

A.     Or  the  flue? 

Q.     The  stovepipe. 

A.     The  stovepipe  from  the  stove  to  tJie  flue  ? 

Q.     Yes. 

A.     I  do  not.  (T.  62.) 

The  sales  invoices  do  establish  that  Appellant  Gail- 
breath  did  not  sell  or  deliver  any  stovepipe  or  chim- 
ney to  the  Herold  Lumber  Company.  See  Plaintiff's 
Exhibit  1.  T.  Page  40  and  Plaintifli's  Exhibit  3.  T. 
Page  47. 

Apjjellees*  witness  Roy  Albers,  an  employee  of 
the  Appellees'  insured,  testitied  he  took  delivery  of 
the  stove  from  Appellant  Gailbreath  at  the  request  of 
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liis  sii])iM*ioi-  Charles  W.  Littlo  and  did  rurtlKM-  testily 
as  follows: 

Q.  Now,  did  you  net  any  stovej)ii)e  witli  tlic 
stove? 

A.     No,  sir.  (T.  Page  31.) 

The  A])i)ellant  (failhreath  testified  as  follows: 

Q.     Did   you    deliver   any    stovepi]K'    for   this 
stove  ? 
A.     No. 

Q.     Was  any  ordered  from  you'? 
A.     No.  (T.>age  15.) 

The  witness  C'eriiio  Lemos,  an  employee  of  the  Ap- 
pellant Gailbreath,  did  testify  as  follows: 

Q.     Did  you  see  any  workmen  there? 

A.  Yes,  there  was  one  in  ])articular.  He  was 
putting  up  this  chimney.  1  asked  him  if  he  was 
having  difficulties  in  putting  the  chimney  pipe 
or  the  stovepipe  through  the  wall.  He  was  to 
head  u])  this  chimney  stack  something.  1  didn't 
pay  much  attention  because  my  instructions  was 
to  put  the  drum  down  there  and  fill  it  up,  not  to 
install  it. 

Q.  In  other  words,  these  workmen  were  in- 
stalling the  pipe,  the  stovejjipe  which  led  from 
the  stove  to  the  Hues? 

A.     Yes,  sir. 

Mr.  Castro.  He  said  one  workman.  1  didn't 
understand  him  to  say  more  than  one. 

Mr.  Desmond.  Q.  How  many  workmen  were 
there,  Mr.  Lemos? 

A.  Well,  if  you  want  to  be  identical  about  it, 
1  would  say  there  were  about  two  i^ainters.  This 
boy  particularly  was  working  on  the  stovepipe. 


That  makes  a  total  of  tlnoe.  Aiid  ])rol)al)ly  one 
of  the  light  men,  and  that  makes  about  five,  s^iy^ 
in  the  middle  office,  so  it  would  make  a  total  of 
seven  men  now.  J  don't  know  for  sure  and  who 
was  doing  what.  (T.  Page  109.) 

Witness  Charles  W.  Little  testified  the  Herold 
Lumber  Comjjany  had  four  emi)loyees  working  on  the 
the  premises  the  day  of  the  fire. 

Q.     How  many  employees  did  you  have  at  the 
Herold  Lumber  Comj^any  on  the  day  of  the  fire? 
A.     Four.  (T.  Page  162.) 

Lars  Wold,  an  employee  of  Apjiellees'  insured  Her- 
old Lumber  Company,  installed  the  FLUE  which  tes- 
timony stands  unimpeached. 

Q.     I  see,  all  right.  Now,  Mr.  Wold,  did  you 
install  the  flue? 
A.     Yes,  sir.  (T.  Page  122.) 

B.    The  Standard  Oil  Floor  Hardener  had  been  freshly  applied, 
was  still  wet  and  was  highly  combustible. 

CHARLES  W.  LITTLE,  Business  Manager  of  the 
Herold  Lumber  Companj^  testified  as  follows : 
By  Mr.  Desmond: 

Q.     Are  you  familiar  with  the  type  of  material 
that  is  known  as  Standard  Oil  Floor  Hardener^ 
A.     Well,  no,  not  too  familiar  with  it. 
Q.     Do  you  Iviiow  whether  or  not  it  is  inflam- 
mable ? 

Mr.  (^astro.     OBJECTS 


The  Court.     OBJECTION  OVERRULED. 
A.     I  would  say  it  was.  (T.  Page  63.) 
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Tho  witness  Cliarlc's  W.  Little  did   i'nvihvr  testily: 

Q.     Now,  wliat  time  was  tlie  of'tiee  ])aiiite(l ! 

A.  Well,  it  was  painted  the  day  ])er()i'e.  I  am 
not  sure  hut  what  some  of  it  had  been  done  the 
day  before  that. 

Q.  Was  any  of  it  |)ainted  on  the  moiiiiiij;"  of 
the  fire? 

A.  There  was  a  little  i)atch  (»!'  iloor  in  back 
of  the  door  in  front  of  the  counter  that  hadn't 
been  painted.  (T.  Page  56.) 

LARS  WOLD,  an  em})loyee  ol'  Appellees'  insui'ed 
Herold  Jjumber  Company,  did  testify  as  follows: 

Q.     Now,  do  you — what  do  }'ou  know  anything 
about  this  material   Standard  Oil    P'loor   Hard- 
ener I  ■ 
A.     IT'S  INFLAMMABLE.  (T.  Page  122.)     ^ 

On  the  day  of  the  fire  Lars  Wold  testified  as  to  the 
following  circumstances. 

Q.     Do  you  know  what  they  were  doing  ? 

A.  Sir?  They  were  painting,  but  i  am  not 
sure. 

Q.  Do  you  know  what  sort  of  paint  they  were 
using  ? 

A.     Standard  Oil  Hardener. 

Q.     Where  weve  they  applying  it? 

A.  I  am  not  sure.  1  think  it  was  the  walls.  He 
had  the  floor  all  painted  in. 

Q.     What  do  you  recall  about  the  floor  ? 

A.  He  had  boards.  W^e  had  to  walk  on  boards 
there  so  we  wouldn't  take  the  stuff  up.  (T.  Pages 
121-122.) 


C.  There  is  no  testimony  as  to  the  flash  point  of  Standard  Oil 
Floor  Hardener. 

The  Appellees  have  resorted  to  the  extremity  of 
announcing-  to  this  Court  tliat  the  testimony  does 
establish  105  degrees  Fahrenheit  as  the  Flash  Point, 
7mnd  i/ou,  FLASH  POINT,  of  Standard  Oil  Flooi- 
Hardener.  To  accomplish  this  purpose  they  have 
sought  to  utilize  the  insidious  ap])roach  of  Appellees' 
offer  to  stipulate,  which  olfcr  stands  unaccepted  by 
Appellant. 

Mr.  Castro.  We  will  stipulate  to  it,  Coimsel, 
we  have  no  objection  to  it,  Your  Honor.  It 
was  painted  with  STANDARD  OIL  FLOOR 
HARDENER  which  was  provided  by  Sherwin- 
Williams  Company  and  sold  as  a  Standard  Oil 
Product.  The  point  of  intiammation  is  105 
Fahrenheit.  The  flash  jjoint  is  105  degrees.  (T. 
Page  76.) 

D.  Gailbreath  and  his  employees  did  not  know  Standard  Oil 
Floor  Hardener  had  been  applied  or  that  it  was  highly 
explosive. 

In  their  abortive  effort  to  seek  application  of  the 
*'res  ipsa  loquitur  doctrine,"  Appellees  have  again 
reached  out  to  the  utmost  limits  of  legal  inference 
when  they  charge  on  page  (6)  of  their  Brief  viz. :  ''Ap- 
pellant had  full  kuotvledge  concerning  painting  tvkich 
was  done  on  the  day  of  the  fire  in  the  ojfice/' 

Suffice  it  to  say  that  Gailbreath 's  employees  saw  a 
liquid  being  applied  to  the  floor  and  walls  of  the 
of&ce  on  the  day  of  the  installation  by  employees  of 
the  insured,  lierold  Lumber  Company.  Albeit  that  the 
evidence  establishes  the  foregoing  fact,  then  in  the 
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ahsrnco  of  ovon  an  iota  of  a(l(liti<nial  cvidciKM^,  by 
what  })i'()C('ss(\s  ol*  Ic.u'al  lojL;('r(l('inaiii  ('.-ni  it  he  in- 
ferred that  (lailhivath  uv  his  employees  had  analyti- 
cal knowled.i;!'  (d'  tlie  contents  of  the  licpiid  hein^  a])- 
plied  to  the  walls  and  tlooi-  hy  the  Ilerold  Lnniher 
(yompany ?  If  they  assumed  it  to  he  an  oil  base  |)aint, 
then  it  is  common  knowledge  that  the  direct  Mame 
of  a  gas  torch  will  not  iuiiite  such  a  sni)stance  wlien 
contained  in  a  j)ot  or  si)read  on  walls. 

E.  This  was  the  instance  of  an  explosive  flash  fire  which  oc- 
curred unconnected  from  the  fire  within  the  stove  and  was 
not  the  slow  process  of  heat  igniting  a  wooden  structure. 

After  reading  the  sujjra  testimony,  it  would  he  logi- 
cal to  conclude  that  the  highly  inflammable  Standai'd 
Oil  Floor  Hardener  had  on  the  day  of  the  Are  been 
applied  to  the  walls  adjacent  to  the  stove  and  to  the 
floor  immediately  adjacent  to  the  stove  and  that  this 
highly  combustible  liquid  was  wet  at  the  time  of  the 
fire.  Then,  if  the  /?re  was  an  explosive,  flash  fire,  it 
must  follow  as  a  corollary  that  the  inflammability  and 
explosive  qHalities  of  the  Standard  Oil  Floor  Hard- 
ener ivere  the  proximate  cause  of  the  fire  and  not  the 
stove  or  its  contents. 

JACK  E.  LITTLE,  an  employee  of  the  Appellees' 
insured  Herold  Limiber  Company,  testified  as  fol- 
lows: 

Q.     And  then  what  hapi)ened? 

A.     Well,  almost  immediately  after  it,  J  hang 

up  the  'phone  which  I  did  as  soon  as  I  saw  the 

fire.  The  fire  started  up  the  inside  of  the  wall.  It 

traveled   up  the  wall  like  a   raising  curtain.  It 
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alwosf  immfdiatrlji  SPREAD  THE  FULL 
WIDTH  OF  THE  BOOM,  WENT  UP  the  ivall 
and  across  the  ceiling  and  started  down  the  other 
sides. 

Q.     And  then  did  you  leave  it'} 

A.  /  went  Old  on  mji  hands  and  knees.  (T. 
Page  68.) 

//  the  explosive  and  highly  inflammable  Standard 
Oil  Floor  Hardener  had  not  been  applied  on  the  day 
of  the  fire,  coidd  it  be  reasonably  presumed  that  a  fire 
burning  in  a  steel  enclosed  Customaire  stove,  and 
which  fire,  by  the  entire  evidence,  was  never  directly 
communicated  from  the  interior  of  the  stove  to  the  ex- 
terior of  the  stove,  have  caused  the  instantaneous  con- 
flagration that  was  so  abrupt  in  its  origin  that  Witness 
Jack  E.  Little  ivas  com/pelled  as  an  act  of  self-pi-eser- 
vation  to  crawl  out  of  the  building  on  his  Jhands  and 
knees}  When  the  witness  characterized,  this  fire  as 
travehng-  up  the  wall  like  a  raising-  curtain;  then 
does  not  this  fire  suggest  one  that  had  its  derivation 
in  an  inflammable  oil  ])ase  liquid  that  had  been  freshly 
applied  to  the  floor  and  walls?  If  this  be  the  fact, 
then  how  did  combustible  substance  become  ignited 
in  the  absence  of  communication  of  the  fire  within 
the  stove  to  the  Hash  fire  on  the  floor  and  walls  ?  Then, 
if  so,  would  Gailbreath  be  chargeable  with  the  negli- 
gence of  x\ppellants  in  applying  or  throwing  an  ex- 
plosive substance  in  the  vicinity  of  stove,  which 
subsequently  ignited  from  an  unknown  source  f  The 
negligent  and  perilous  act  of  Appellees'  insured  in 
their    imprudent    application    of    the    Standard    Oil 
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Floor  Hardener  was  the  proximate  cause  of  \hv  flasli 
fii-e  that  no  man  couhl  extinguish. 

F.     Who  furnished  and  installed  the  damper? 

A  perusal  ol'  the  entire  i-eeoi-d  will  offer  no  chie  to 
a  sohition  of  tlie  su))ra  intei-i-ouatory.  It  is  common 
knowlcdi^'e  that  a  wood,  oil  or  coal  hurniiiL!,'  stove  must 
have  a  dam])er.  In  the  instance  ol'  any  of  the  afore- 
said stoves,  the  damper  must  he  i)ro|)erly  adjusted 
era  '^HARMLESS  PUFF"  will  result  as  the  firebox 

breatlies  for  oxygen. 

I 

In  the  case  at  bar,  Appellant  (lailbreath  was  ihv 
only  witness  \vho  testified  as  to  the  damper. 

Q.  Does  that  damper  affect  the  amount  of  heat 
in  the  stove? 

A.  Oh,  yes.  Oh,  yes,  it  affects  the  distril)ution 
of  the  heat. 

Q.  Did  you  deliver  or  sell  to  the  lumber  com- 
pany that  day  any  of  those  pipe  connections  or 
any  of  those  dampers  ? 

A.     No,  sir.  (T.  Page  144.) 

Q.  I  see;  and  if  the  damper  were  not  on  the 
pipe,  w^ere  not  properly  installed,  would  the  pipe 
above  the  stove  become  hot  .^ 

A.  Yes,  despending  on  the  strength  of  the 
flue.  It  would  become  extremely  hot  if  the  flue 
was  very  strong.  It  would  go  up  maybe  three  or 
four  joints  of  extreme  heat.  (T.  Pages  144-145.) 

As  a  direct  consequence,  it  would  follow  that  the 
proper  installation  of  the  chimney,  stovepii)e  and  flue 
is  just  as  necessary  to  the  proper  functioning  of  a 
'XHistomaire  Oilburner"  as  the  stove  itself. 
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THE  EVIDENCE  DOES  NOT  ESTABLISH  BY  INFERENCE  OR 
INNUENDO  THAT  THE  FIRE  WITHIN  THE  STOVE  CAUSED 
THE  FIRE  OUTSIDE  THE  STOVE. 

Appello(^s  have  rested  tlieiv  entire  cause  upon  the 
''res  ipsa  lo<initnr  docthiK*"  ])y  reason  of  the  fact  that 
a  fire  had  lieen  buvning-  within  an  oil  stove  and  an 
employee  of  Gailbreath  took  a  lag'  and  wiped  some- 
thing from  the  floor — the  origin  of  which  has  never 
been  revealed — then  a  puif  occnired,  followed  shortly 
thereafter  1)}'  a  flash,  ex])losive,  instantaneous  fire 
that  went  up  the  walls  like  a  curtain  and  forced  the 
witness  Charles  W.  Little  to  leave  the  room  on  his 
hands  and  knees. 

The  operational  function  of  the  stove  was  com- 
pletely normal  unless  the  "puif  would  be  consid- 
ered unorthodox.  This  function  was  described  as  a 
puff  and  was  apparently  unaccompanied  by  any  trans- 
mission of  flame  from  the  interior  firebox  to  the  exte- 
rior outside  of  the  stove.  Such  a  function  on  a  damper 
controlled  stove  has  occurred  down  through  the  ages 
in  the  instance  of  (1)  The  old  woodlmrning  stove  in 
the  farmhouse  kitchen,  (2)  The  old  "pot  bellied" 
coalburning  stove  in  the  country  store,  and  (3)  The 
more  modern  oil  burning  stove  now  used  in  home  and 
office,  all  without  any  harmful  results  arising  there- 
from. By  what  factual  phenomena  did  the  fire  within 
the  stove  cause  the  ignition  of  the  floors  and  walls 
outside  of  the  stove"? 

If  the  doctrine  of  ''res  ipsa  loquitur"  cannot  be  ap- 
plied to  the  instant  case,  then  have  Ai^pellees  estab- 
lished that  a  specific  act  of  negligence  occurred  on 
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the  part  of  A|)])('llaiit,  i)V  tliat  siicli  act  was  tli(^  proxi- 
mate cause  of  the  fiic  otlu^r  than  by  coiijcctui-c,  sur- 
mise, speculation,  ^ucss  oi-  the  processes  ol'  a  preju- 
diced iuiaiiiuatioTi  ! 

At  the  risk  ul"  being  repetitious,  we  shouhl  a,i>ain 
not  be  uiunindrul  of  tlie  prevailing-  weight  of  aulJior- 
ity  to  tlie  effect  tliat  "The  (h'struction  of  ])ro))erty  by 
tire  either  u])on  tlie  j)reniises  where  it  stai-ts  or  is 
kindled  on  other  j)roi)erty  to  which  it  is  conununi- 
cated,  does  not  raise  a  presunii)tion  of  negligence  in 
either  the  kindling  or  management  of  the  fire." 

(See  Seven  Authoiities  Cited  Page  13,  Apjiel- 
lant's  Opening  Brief.) 

The  Roman- Anglo-American-(  'alif ornia  inter])reta- 
tion  of  the  rule  of  ''7'es  ipsa,  loquitur",  which  had  its 
origin  in  the  year  one,  has  never  been  extended  to 
property  destroyed  by  fires  either  upon  the  premises 
where  the  fire  originated,  or  on  other  ])roperty  to 
which  it  is  cominimicated. 

California  is  in  harmonious  accord  with  the  supra, 
prevailing  rule,  and  has  never  extended  the  doctrine 
to  a  "fire".  In  California,  ci^dl  liability  for  wrongful 
destruction  of  propert}'  by  fire  has  always  been  predi- 
cated upon  the  law  of  negligence  and  the  rule  of 
ordinary  care,  requiring  the  plaintiff  to  prove  (1) 
The  negligent  act,  (2)  The  proximate  cause,  by  the 
preponderance  of  the  evidence  and  without  the  aid 
of  the  doctrine  of  ''res  ipsa  loquitur'',  for  the  reason 
that  it  is  generally  not  unlawful  to  set  a  hre.  ■ 

12  Cal.  Jur.  524.  ] 
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If  the  goiiora]  law  oC  iifiili^oiK'o  was  applied  to  th(^ 
instance  of  several  automobiles  being-  driven  on  a  pub- 
lic highway  which  adjoined  a  ripe  barley  field  during 
whicii  period  one  of  the  automobiles  backfired  and 
shortly  thereafter  the  field  i.gnited  and  burned,  then 
in  the  absence  of  additional  facts,  or  the  absence  of 
sparks  or  some  other  causal  connection,  could  this 
Court  hold  the  owner  of  the  backfiring  automobile  re- 
sponsible upon  the  theory  that  negligence  and  proxi- 
mate cause  had  been  established?  If  the  answer  is  in 
the  negative,  then  are  not  the  facts  in  the  case  at  bar 
and  the  supra,  automol)ile  illustration  of  similar  pro- 
l)ative  value,  and  shouldn't  recovery  be  denied  in 
either  instance? 


RES  IPSA  LOQUITUR  IS  NOT  APPLICABLE. 

Before  the  res  ipsa  loquUnr  doctrine  can  be  ap- 
plied Appellees  must  first  establish,  by  a  preponder- 
ance of  the  evidence,  that  the  alleged  dangerous  in- 
strmnentality  (the  stove)  was  the  proximate  cause  of 
the  fire,  and  Second,  That  the  instrumentality  com- 
plained of,  the  stove  and  its  accessories,  were  under 
the  exclusive  control  of  the  Appellant. 

If  the  Court  finds  that  the  fire  was  a  sudden  flash, 
explosive,  instantaneous  fire  that  suddenly  enveloped 
the  entire  room,  then  it  must  be  concluded  that  the 
combustible  Standard  Oil  Floor  Hardener  was  ig- 
nited and  the  Court  may  properly  conclude  that  if 
the  Standard  Oil  Floor  Hardener  had  not  been  ap- 
plied by  Appellees  or  had  dried  prior  to  the  day  of 
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the  fire,  tlien  ihv  office  building-  would  have  never 
been  destroyed.  Query,  how  was  the  Stainhird  Oil 
Fk)oi-  Ilardenei-  ignited/  Tlie  answer  to  tliis  inter- 
rogatory shall  forever  remain  a  mystery  (•ou{)led  witli 
the  fact.  There  is  a  complete  al)sence  of  testimony, 
direct  or  indirect,  primaiy,  secondary,  oi-  circumstan- 
tial, as  to  h(»w  the  fire  could  have  been  conununicated 
from  the  inside  of  a  steel  enclosed  stoxc  to  the  fioor 
and  walls,  except  by  conjecture. 

''It  is  not  only  necessary  to  sliow  that  the  of- 
fending instrumentality  was  under  the  manage- 
ment of  the  defendant  but  it  must  be  shown  that 
it  proximately  caused  the  injury." 

38  Am.  Jur.  300,  citing  California  cases. 

If  \\Q  are  to  indulge  ourselves  in  the  doctrine  of 
probabilities,  then  we  may  as  reasonably  infer  that 
the  highly  inflammable  Standard  Oil  Floor  Hardener, 
which  was  applied  by  the  insured  Herold  Lumber 
Company,  was  ignited, 

1.  By  a  carelessly  thrown  match. 

2.  A  burning  cigarette. 

3.  The  rays  of  the  smi  being  focussed  through  a 
glass  pane. 

4.  The  volmitary  act  of  one  of  Appellees'  em- 
ployees. 

5.  Spontaneous  combustion. 

6.  A  fine  defectively  installed  by  the  Appellees. 

7.  A  chimney  defectively  installed  l)y  the  Ajjijel- 
lees. 


IS 


8.  A  danipci'  defoctivcly  installed  by  Appellees. 

9.  Defective  wiring. 

10.  All  incandescent  lamp. 

In  the  case  of  Wiiite  v.  Spreckels,  10  Cal.  Apj). 
288,  the  defendant  John  Spreckels  leased  an  office  in 
his  building-  and  agreed  to  furnish  steam  heat  from 
his  boiler  to  the  radiator  in  tlic  office.  The  plaintiff 
was  burned  by  escape  of  steam  and  hot  water  when 
the  radiator  exploded,  whereupon  the  Court  denied 
plaintiff  application  of  the  res  ijjsa  loquitur  doctrine 
and  we  do,  infra,  jjaraphrase  the  language  of  the 
Court. 

''If  we  rely  on  the  doctrine  of  probabilities  we 
might  as  reasonably  infer  that  the  tire  was  caused  by 
the  spontaneous  combustion  of  the  highly  combustible 
Standard  Oil  Floor  Hardener  or  by  reason  of  Appel- 
lees' faulty  installation  of  the  tiue,  chimney,  or  damper 
as  to  conclude  that  by  some  feat  of  sorcery  a  spark  or 
tiame  escaped  from  the  stove  and  ignited  the  Stand- 
ard Oil  Floor  Hardener." 

It  is  api)arent  that  the  installation  commencing  with 
the  fuel  tank  and  ending  with  the  flue  did  comprise 
several  imits  any  one  of  wiiicli  was  essential  to  the 
successful  oi^eration  of  the  stove.  It  is  also  manifest 
from  the  record  that  there  Avas  a  division  of  respon- 
sibilities in  the  installation  and  management  of  the 
various  units.  The  Appellees  did  install,  manage  and 
control  the  flue,  chimiie\'  platform  for  the  fuel  tank 
and  some  person  did  install  and  control  the  damper. 
The  iVppellant  did  perform  some  acts  of  installation 


16 


oil  the  stove  proper.  Certainly,  the  Ai)])ellaiit  could 
not  be  made  the  absolute  insurer  lor  such  defects 
that  may  have  existed  in  the  tine  oi-  chijnncy.  lu^  liav- 
in^  never  owned,  possessed,  installed  oi-  had  any 
knowledge  of  the  quality  or  installation  of  these  units. 
Nor  did  he  ever  contract  to  assume  such  responsibil- 
ity. 

Again  we  are  reminded  of  the  Calilornia  a])plica- 
tion  of  the  doctrine  as  announced  in  the  case  of  Ger- 
hart  V.  Southern  Cal.  Ga.s  Co.,  5(>  C.A.  (2d)  24,5,  infra, 
"It  has  often  been  held  that  where  all  of  the  in- 
strumentalities which  might  have  caused  an  acci- 
dent, were  not  under  the  control  of  the  defendant, 
the  doctrine  camiot  apply". 

Also  see, 

Godfrey  v.  Brown,  220  Cal.  57. 


THE  CASES  CITED  BY  APPELLEES. 

After  reading  and  analyzing  tlie  cases  cited  by  Ap- 
pellees, it  is  apparent  that  they  are  relying  to  a  large 
extent  upon  the  facts  and  law  as  announced  in  the 
case  of  Rosclip  v.  Raisch,  72  Cal.  App.  (2d)  125.  This 
case  is  readily  distinguishable  from  the  facts  in  the 
instant  case  for  the  reason  that  in  the  Roselip  case 
all  of  the  elements  of  control  of  the  dangerous  instru- 
mentality were  established.  The  defendants  had  leased 
an  asphalt  plant  from  j^laintiff  and  defendants  did 
replace  a  wood  heatiiig  miit  with  an  oil  burner,  did 
make  certain  modifications  in  the  plant  and  were  in 
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full  and  sole  contvoi  of  the  ])r('inisos  when  the  heating 
unit  under  the  fuel  oil  taidv  did  ignite,  and  the  tiames 
which  spread  from  the  furnace  did  destroy  adjoining 
property  of  the  plaintiff. 

Also,  in  the  Roselip  ease,  it  was  proven  that  the  de- 
fendant knew  that  the  fuel  oil  plant  generated  inHam- 
mable  gases  which  would  pass  off  under  the  influence 
of  heat,  which  in  turn  would  be  ignited  by  a  flame, 
and  it  tvus  clearly  established  that  the  flames  had  their 
origin  iii  the  fire  box,  chiwuc}/  nud  asphalt  tank  of 
defendant. 

The  case  of  Wright  v.  Southern  Comities  Gas  Co., 
102  Cal.  App.  656,  cited  by  Appellees,  w^as  one  wherein 
escaping  gas  exploded  in  an  apartment  house. 

The  case  of  Van  Horn  v.  Pacific  Refining  d-  Roof- 
ing Co.,  27  Cal.  App.  105,  cited  by  Appellees,  was  one 
wherein  a  cap  blew  oft*  a  steam  pipe  and  steam  and 
Avater  escaped,  to  the  injury  of  plaintilf.  It  is  also 
interesting  to  note  that  in  the  Van  Horn  case  the  evi- 
dence did  conclusively  estalilish  that  none  other  than 
defendants'  employees  ever  touched  or  tampered  with 
the  pipe  and  that  the  pipe,  cap  and  escaping  steam 
and  water  was  the  sole  cause  of  jjlaintiff's  injuries. 

Our  avenues  of  legal  research  fail  to  disclose  that 
Appellees  have  cited  one  case  involving  the  applica- 
tion of  the  res  ipsa  loquitur  doctrine  to  the  instance 
of  a  heating  stove  and  burning  of  a  building,  while 
Appellant  has  cited  three  stove  cases,  see  infra,  all 
of  which  hold  that  a  stove  is  not  a  dangerous  instru- 
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mentality  and   that   the  (loctriiic  of  res  ipsa  loijuHur 
camiot  ))('  applied. 

WatcuiHiUfih   V.  L.  L.  Cornell  <(•  Sou,  2K\  N.W. 

204  (Nel).); 
McCahe  v.  Boston  Consol.  (ras  Co.,  (Mass.)  50 

N.E.  640; 
Le  Zotte  v.  Lindquist,  212  N.W.  50:}    (South 
Dakota). 


CONCLUSION. 

The  Appellees  have  requested  that  this  Court  in- 
dulge itself  in  a  nebulous  ai)i)lication  of  the  res  ipsa 
loquitur  doctrine  to  the  I'aets  of  the  instant  case  even 
though  there  is  not  one  shred  of  evidence  connecting 
the  fire  in  the  stove  with  the  fire  in  the  building. 
While  it  must  be  conceded  that  the  law  is  a  growing 
organism,  nevertheless  an  interpretation  of  it  in  this 
instance  must  result  in  a  definite  and  well  established 
cleavage  between  the  burden  of  proof  in  a  negligence 
case  and  the  doctrine  of  res  ipsa  loquitur.  To  do  oth- 
erwise and  extend  the  doctrine  to  the  Appellees  in  the 
instant  case  would  serve  to  bring  chaos  out  of  lucid- 
ity and  order.  If  the  doctrine  is  extended  in  this  case 
we  have  grave  doubt  if  any  student  of  the  law  of 
negligence  would  be  able  to  reconcile  the  doctrine  of 
res  ipsa  loquitur  and  its  application  to  a  stove  case.     I 

If  the  doctrine  is  applied  in  this  action  and  the  .iudg- 
ment  is  affiiiiied,  then  the  legal  requirements  of  evi- 
dentiary i^roof  in  a  negligence  action  have  been  for- 
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ever  removed  from  ])ostovity  aiul  the  plaintiff  can 
prove  his  ease  by  simply  estahlisliiiiii'  the  following 
coincidence,  a  fire  was  ])ui'nino  in  a  stove  when  a 
building  became  ignited. 

It  is,  therefore,  respectfully  submitted  that  the  find- 
ings of  fact  made  by  the  lower  Court  are  without  evi- 
dentiary support  and  that  the  Judgment  herein  should 
l)e  reversed. 

Dated,  Sacramento,  California, 
August  14, 1950. 

Respectfully  submitted, 

Earl  D.  Desmond, 
E.  Vayne  Miller, 
K.  D.  Robinson, 

Attorneys  for  Appellant. 
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2  TJic  London  Assurance,  etc. 

In  the  United  States  District  Court 
For  the  District  of  Arizona 

No.  (Uvil  1173  Phx. 

LOUIS   P.  LUTPY   and    I3ERTHA  A.   LUTFY, 
husband  and  wife, 

Plaintiffs, 
vs. 

THE  LONDON  ASSURANCE,  a  corporation, 

Defendant. 

TRANSCRIPT  ON  REMOVAL 

In  the  Superior  Court  of  the  State  of  Arizona 
In  and  for  the  County  of  Maricopa 

No.  60158,  Div.  3 

LOUIS  P.  LUTFY  and  BERTHA  A.  LUTFY, 

husband  and  wife. 

Plaintiffs, 
vs. 

THE  LONDON  ASSURANCE,  a  corporation. 

Defendant. 

COMPLAINT 

The  plaintiffs  allege: 

I. 

The  plaintiffs  are  husband  and  wife  and  are  resi- 
dents of  Maricopa  County,  Arizona;  the  defendant, 
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during  all  times  mentioned  herein,  was  and  now  is 
a  corporation  organized  and  existing  under  and  by 
virtue  of  an  English  Royal  Charter,  and  having  its 
principal  place  of  business  in  the  City  of  London, 
England.  The  defendant  is  permitted  to  and  at  all 
times  herein  mentioned  was  permitted  to  write  in- 
surance upon  automobiles  in  the  State  of  Arizona. 

II. 

On  the  19th  day  of  September,  1947,  in  Phoenix, 
Arizona,  the  defendant  undertook  to  insure,  and  did 
insure,  the  plaintiffs  against  any  loss  arising  from 
the  theft  of  one  certain  automobile  described  as 
follows : 

1947  Lincoln  Continental  Convertible  Coupe 
Serial  Number  H-150200,  Motor  Number  H-150200 
and  charged  to  the  plaintiffs,  and  received  there- 
from, the  sum  of  $159.00  as  and  for  premium 
charged  for  the  said  insurance  undertaken. 

The  said  policy  contained  the  following  condi- 
tions, to-wit :  That  the  property  insured  under  said 
policy  was  of  the  value  of  $5,420.00  on  the  date  on 
which  the  said  policy  issued  and  that  in  case  of 
total  loss  the  defendant  would  pay  to  the  plaintiffs 
the  actual  cash  value  of  the  said  automobile.  The 
said  policy  included  also  equipment  carried  in  the 
said  automobile  as  part  of  the  normal  equipment 
which  said  equipment  on  the  date  hereinafter  al- 
leged was  of  the  reasonable  value  of  $77.00. 
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III. 

On  or  about  tlie  28th  day  of  October,  1947,  the 
said  automobile  was  stolen  from  the  i)ossession  of 
the  plaintiffs  and  lias  not  been  recovered  by  the 
plaintiffs  and  the  plaintiffs  have  thereby  been  per- 
manently deprived  of  the  use  and  enjoyment  of 
said  motor  vehicle  which  upon  the  date  given  above 
was  of  a  value  in  excess  of  $5,420.00.  By  the  said 
policy  the  defendant  undertook  and  agreed  to  reim- 
burse the  insured  for  expenses  not  exceeding  $5.00 
for  any  one  day  or  totaling  $150.00  for  rental  of  a 
substitute  automobile,  including  taxi  cabs.  The 
plaintiffs  have  incurred  expenses  in  excess  of  $150.00 
for  rental  of  substitute  automobiles,  including  taxi 
cabs  since  the  said  loss. 

On  or  about  the  28th  day  of  October,  1947,  and 
while  the  said  policy  was  in  full  force  and  effect, 
the  said  autom.obile  and  its  entire  equipment,  in- 
sured as  aforesaid,  while  in  the  City  of  Phoenix, 
Maricopa  County,  Arizona,  were  totally  loss  by  the 
theft  thereof  by  persons  other  than  those  in  the 
employment,  service  or  household  of  the  plaintiffs. 

IV. 

The  plaintiffs  have  done  and  performed  all  of 
the  conditions  of  the  insurance  policy  between  the 
parties  as  required  by  them  and  the  defendant  has 
notified  the  plaintiffs  that  the  defendant  does  not 
intend  to  pay  and  will  not  pay  the  liability  incurred 
upon  the  said  policy  of  insurance,  and  will  pay 
nothing  on  account  of  said  policy. 
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Wherefore,  the  premises  considered,  plaintiffs 
pray  judgment  against  the  defendants  in  the  sum 
of  $5,647.00  with  interest  at  the  rate  of  6%  thereon, 
and  the  further  sum  of  $1,500.00  as  and  for  attor- 
neys' fees,  together  with  their  costs  herein  in- 
curred. 

STRUCKMEYER  & 
STRUCKMEYER, 
By  JAMES  A.  STRUCKMEYER, 
Attorneys  for  Plaintiffs. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Louis  P.  Lutfy,  being  first  duly  sworn  upon  his 
oath,  deposes  and  says:  That  he  is  one  of  the 
plaintiffs  in  the  above  entitled  matter  and  has  read 
the  above  and  foregoing  complaint  and  knows  the 
contents  thereof  and  the  matters  alleged  therein  are 
true  of  his  own  knowledge,  except  those  matters 
alleged  upon  information  and  belief,  and  as  to 
those  matters  he  believes  them  to  be  true. 
LOUIS  P.  LUTFY, 
Plaintiff. 

Subscribed  and  Sworn  to  before  me  this  23rd  day 
of  March,  1948. 

[Seal]  MARJORIE  F.  GOLDBERG, 

Notary  Public. 

My  Commission  expires  October  22,  1948. 


[Endorsed]  :     Filed  Mar.  25,  1948. 
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6  The  Lotidon  Assurance,  etc. 

[Title  of  Superior  Court  and  Cause.] 

SUMMONS 

(Copy) 

The  State  of  Arizona  to  the  above  named  defend- 
ant, The  London  Assurance,  a  corporation,  (sei^ve 
member  of  the  Corporation  Commission). 

You  Are  Hereby  Summoned  and  required  to  ap- 
pear and  defend  in  the  above  entitled  a<?tion  in  the 
above  entitled  court,  within  Twenty  Days,  exclusive 
of  the  day  of  service,  after  service  of  this  summons 
upon  you  if  served  within  the  State  of  Arizona,  or 
\\dthin  Thirty  Days,  exclusive  of  the  day  of  service, 
if  served  without  the  State  of  Arizona,  and  you  are 
hereby  notified  that  in  case  you  fail  so  to  do,  judg- 
ment by  default  will  be  rendered  against  you  for 
the  relief  demanded  in  the  complaint. 

The  name  and  address  of  plaintiffs'  attorneys: 
Struckmeyer  &.  Struckmeyer,  207  Luhrs  Building, 
Phoenix,  Arizona. 

Given  under  my  hand  and  the  seal  of  the  Superior 
Court  of  the  State  of  Arizona  in  and  for  the  County 
of  Maricopa,  this day  of  March,  1948. 

WALTER  S.  AYILSON, 
Clerk. 

[Seal]         By  ERNEST  R.  MORRIS, 

Deputy  Clerk. 
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[Title  of  Su])ei'ior  Court  and  Cause.] 

APPLICATION  FOR  SPECIAL  APPOINT- 
MENT TO  SERVE  PROCESS,  AND  ORDER 
OF  APPOINTMENT 

Now  comes  James  A.  Struckmeyer  attorney  for 
Plaintiff  in  the  above  entitled  and  numbered  cause 
and  making  application  for  the  appointment  of 
Roger  W.  Perry  for  the  purpose  of  serving  process 
herein,  says ;  that  the  said  Roger  W.  Perry  is  a  male 
citizen  of  the  United  States  and  a  resident  of  the 
County  of  Maricopa,  State  of  Arizona,  of  the  age 
of  twenty-one  years  and  upwards,  not  interested  in 
the  above  entitled  cause  and  is  competent  to  be  a 
witness  in  said  cause;  that  a  substantial  saving  in 
travel   fees  will  result. 

Wherefore,  James  A.  Struckmeyer,  attorney  as 
aforesaid,  moves  for  an  order  of  the  court  specially 
appointing  the  said  Roger  W.  Perry  the  purpose  of 
serving  process  in  the  above  entitled  and  numbered 
cause. 

Dated  26  March  1948,  194 

I  JAMES  A.  STRUCKMEYER, 

Attorney  for  Plaintiff. 

'  Upon  the  matter  set  forth  in  the  application  of 
James  A.  Struckmeyer,  attorne}^  for  Plaintiff,  duly 
filed  herein  on  the  26th  day  of  March,  1948. 

On  motion  of  James  A.  Struckmeyer  attorney  as 
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aforesaid,   Roger   \V.    Perry,   ])e  and   he   is  hereby 
specially  appointed  for  the  purpose  of  serving  pro- 
cess in  the  above  entitled  and  numbered  cause. 
WALTER  S.  WILSON, 
Clerk. 
[Seal]         By  CLIFFORD  H.  WARD, 

Deputy. 

[Endorsed] :     Filed  Mar.  26,  1948. 


[Title  of  Superior  Court  and  Cause.] 

AFFIDAVIT 

State  of  Arizona, 
County  of  Maricopa — ss. 

Roger  W.  Perry  being  first  duly  sworn  deposes 
and  says: 

That  he  is  a  citizen  of  the  United  States;  a  resi- 
dent of  Maricopa  County,  State  of  Arizona ;  is  over 
the  age  of  twenty-one  years,  and  is  not  interested 
in  the  above  entitled  cause. 

That  the  within  Summons  was  received  by  him  on 
the  26th  day  of  March,  1948,  at  the  hour  of  2:30 
p.m.;  that  he  personally  served  same  on  the  28th 
day  of  March,  1948,  on  The  London  Assurance, 
(Corporation  Commission,  State  of  Arizona) 
being  defendant  named  in  said  Summons,  by  de- 
livering to  said  London  Assurance  personally  in 
Maricopa   County,   Arizona,   a   true    copy   of   said 
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Summons  to  which  was  attached  a  true  copy  of  the 
complaint  mentioned  in  said  summons. 

ROGER  W.  PERRY. 
Subscribed  and  sworn  to  before  me  this  29th  day 
of  March,  1948. 
■V     [Seal]  MARJORIE  F.  GOLDBERG, 

W  Notary  Public. 

My  Commission  expires  Oct.  22,  1948. 
[Endorsed] :     Filed  Mar.  31,  1948. 


[Title  of  Superior  Court  and  Cause.] 

NOTICE  OF  FILING  PETITION 
AND  BOND  ON  REMOVAL 

To  the  Plaintiffs  above  named,  and  to  Messrs. 
Struckmeyer  &  Struckmeyer,  their  Attorneys  of 
Record : 

You  And  Each  Of  You  are  hereby  notified  that 
the  defendant,  The  London  Assurance,  a  corpora- 
tion, will  on  the  14th  day  of  April,  1948,  at  the 
hour  of  nine-thirty  o'clock  in  the  forenoon  thereof, 
file  in  the  above  numbered  and  entitled  action  its 
petition  for  the  removal  of  said  cause  to  the  United 
States  District  Court  for  the  District  of  Arizona, 
accompanied  by  a  bond  on  removal  conditioned  ac- 
cording to  the  Act  of  Congress  relating  to  removal 
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of  causes,  a  copy  of  which  such  petition  and  bond 
is  attached  hereto  and  served  uj)()n  yon  licrewith. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
Attorneys  for  Defendant. 
By  ALLAN  K.  PERRY. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Apr.  14,  1948. 


[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL 

To  the  Honorable  Superior  Court  of  the  State  of 
Arizona,  County  of  Maricopa,  and  the  Judges 
Thereof : 

Your  petitioner,  The  London  Assurance,  comes 
now  by  its  attorneys,  Kramer,  Morrison,  Roche  & 
PeiTy,  and  respectfully  petitions  and  shows  unto 
the  Court  as  follows: 

1.  That  the  plaintiffs,  Louis  F.  Lutfy  and  Bertha 
A.  Lutfy  are  citizens  and  residents  of  the  State 
of  Arizona;  that  this  defendant-petitioner  is  a  cor- 
poration duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  Kingdom  of  Great 
Britain  and  is  a  corporate  subject  and  resident  of 
said   Kingdom. 

2.  That  the  time  within  which  this  petitioning 
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defendant  is  required  by  the  laws  of  the  State  of 
Arizona  and  the  rules  and  practice  of  this  Court 
to  move,  answer,  or  otherwise  plead  in  the  above 
numbered  and  entitled  suit  has  not  yet  expired, 
and  this  petitioning  defendant  has  not  filed  any 
jjleading  or  appeared  in  any  way  herein. 

3.  That  by  the  complaint  of  plaintiffs  on  file 
herein,  said  plaintiffs  seek  judgment  against  the 
defendant  in  the  sum  of  Five  Thousand  Six  Hun- 
dred Forty-seven  Dollars  ($5,647.00),  which  plain- 
tiffs claim  and  assert  the  defendant  owes  to  them 
by  virtue  of  a  written  contract  of  insurance,  and 
the  further  sum  of  Fifteen  Hundred  Dollars 
($1,500.00)  as  and  for  plaintiffs'  attorneys'  fees  in 
said  cause.  This  petitioning  defendant  denies  that 
it  is  liable  to  the  plaintiffs,  or  either  of  them,  under 
the  complaint  as  filed  in  the  above  numbered  and 
entitled  action,  or  at  all,  and  does  most  respe^^tfully 
show  unto  the  Court  that  the  amount  in  controversy 
in  said  action,  exclusive  of  interest  and  costs,  ex- 
ceeds the  sum  of  Three  Thousand  Dollars 
($3,000.00),  and  that  this  i^  a  suit  of  a  civil  nature 
between  citizens  and  residents  of  the  State  of  Ari- 
zona as  plaintiffs  and  a  subject  and  resident  of 
the  Kingdom  of  Great  Britain  as  defendant. 

4.  This  defendant-petitioner  has  made  and  does 
file  herewith  a  bond  in  the  sum  of  Two  Hundred 
Fifty  Dollars  ($250.00),  with  good  and  sufficient 
surety,  conditioned  upon  its  entering  in  the  United 
States  District  Court  for  the  District  of  Arizona, 
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within  thirty  days  from  the  date  of  the  filing  of 
tliis  petition,  a  certified  copy  of  the  record  in  this 
suit  and  its  paying  all  costs  that  may  be  awarded 
by  said  District  Court  if  it  shall  hold  that  this  suit 
was  wrongfully  or  improperly  removed  thereto. 

Wherefore,  this  petitioning  defendant  prays  that 
this  Court  proceed  no  further  herein,  except  to 
approve  and  accept  said  bond  and  to  cause  the 
record  herein  to  be  removed  to  the  United  States 
District  Court  for  the  District  of  Arizona,  as  does 
the  law  require. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
Attorneys  for 

Defendant-Petitioner. 
By  ALLAN  K.  PERRY. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Allan  K.  Perry,  being  first  duly  sworn  according 
to  law,  on  oath  deposes  and  says: 

1.  I  am  one  of  the  attorneys  for  the  defendant- 
petitioner  in  whose  behalf  the  foregoing  petition 
is  filed; 

2.  Said  defendant-petitioner  is  a  corporation 
duly  organized  and  existing  imder  and  by  virtue  of 
the  laws  of  the  Kingdom  of  Great  Britain,  and  is 
a  corporate  resident  and  subject  of  said  Kingdom; 
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3.  There  is  no  officer  of  said  alien  corporation 
within  the  State  of  Arizona  ; 

4.  I  make  this  affidavit  for  and  on  behalf  of  said 
■    alien  corporation,  having  been  tirst  thereunto  duly 

authorized ; 

5.  I  have  read  the  foregoing  petition  and  know 
the  contents  thereof,  and  that  each  and  all  of  the 
matters  and  things  therein  stated  are  true  of  my 
own  knowledge. 

ALLAN  K.  PERRY. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1948. 

[Seal]  AMY  SWEEM, 

Notary  Public. 

My  commission  expires  May  29,  1948. 
[Endorsed] :     Filed  Apr.  14,  1948. 


[Title  of  Superior  Court  and  Cause.] 

BOND  ON  REMOVAL 

Know  All  Men  By  These  Presents: 

That  The  London  Assurance,  a  corporation,  as 
Principal,  and  Fidelity  and  Deposit  Company  of 
Maryland,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
of  Maryland,  and  authorized  to  become  and  be 
sole  surety  upon  bonds  required  in  judicial  pro- 
ceedings within  the  State  of  Arizona  and  in  the 
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United  States  District  Court  for  the  District  of 
Arizona,  as  Surety,  are  held  and  firmly  bound  unto 
Louis  P.  Lutfy  and  Bertha  A.  Lutfy,  husband  and 
wife,  in  the  penal  sum  of  Two  Hundred  Fifty  Dol- 
lars ($250.00),  lawful  money  of  the  United  States, 
for  the  payment  of  which  said  sum  well  and  truly 
to  be  made,  said  Principal  binds  itself  and  its  suc- 
cessors and  assigns,  and  said  Surety  binds  itself  and 
its  successors,  jointly  and  severally,  firmly  by  these 
presents. 

The  Condition  of  this  obligation  is  such  that: 

AVhereas,  the  principal  obligor  has  applied  by 
petition  to  the  Superior  Court  of  the  State  of 
Arizona  in  and  for  the  County  of  Maricopa  for  the 
removal  of  the  above  numbered  and  entitled  cause 
therein  pending  to  the  United  States  District  Court 
for  the  District  of  Arizona  upon  the  grounds  in 
said  petition  set  forth, 

Therefore,  if  the  said  Principal,  The  London 
Assurance,  shall  enter  in  said  United  States  District 
Court  for  the  District  of  Arizona,  within  thirty  days 
from  the  date  of  the  filing  of  its  said  petition  for 
removal,  a  certified  copy  of  the  record  of  said 
Superior  Court  in  the  above  numbered  and  entitled 
action  and  shall  pay  all  costs  that  may  be  awarded 
by  said  District  Court  if  said  District  Court  shall 
hold  that  such  suit  was  wrongfully  or  improperly 
removed  thereto,  then  this  obligation  shall  be  void; 
otherwise,  to  remain  in  full  force,  effect  and  virtue. 

AA^itness  the  corporate  name  of  the  principal 
obligor,  by  its  duly  authorized  attorney,   and  the 
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corporate  name  and  seal  of  the  Surety,  by  its  duly 
authorized  attorney-in-fact,  all  this  13th  day  of 
April,  1948. 

THE  LONDON  ASSURANCE. 
By  ALLAN  K.  PERRY, 
Its  Attorney. 
Principal. 
FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND, 

[Seal]  By  /s/  C.  A.  DRUMMOND, 

Its  Attorney-in-Fact. 

Surety. 

[Endorsed]  :     Filed  April  14,  1948. 


[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  REMOVAL 

The  defendant,  The  London  Assurance,  having 
within  the  time  prescribed  by  law  tiled  its  petition 
for  the  removal  of  the  above  numbered  and  entitled 
cause  to  the  United  States  District  Court  for  the 
District  of  Arizona,  and  having  at  the  same  time 
offered  its  bond  in  the  sum  of  Two  Hundred  Fifty 
Dollars  ($250.00)  with  Fidelity  and  Deposit  Com- 
pany of  Maryland,  a  corporation,  as  good  and 
sufficient  surety,  pursuant  to  the  statute  and  con- 
ditioned according  to  law. 

Now,  Therefore,  this  Court  does  hereby  accept 
and  approve  said  bond,  and  does  hereby  accept  said 
petition,  and 
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It  Is  Ordered  that  this  cause  be  and  it  is  hereby 
removed  to  the  United  States  District  Court  for 
the  District  of  Arizona,  and  that  all  other  proceed- 
ings in  this  Superior  Court  be  and  the  same  are 
hereby  stayed. 

Done  In  Open  Court  this  14th  day  of  April,  1948. 
DUDLEY  W.  WINDES, 
Judge. 

[Endorsed]  :     Filed  April  14,  1948. 


[Title  of  Superior  Court  and  Cause.] 

THIS  MATTER  BEFORE  THE  HONORABLE 
DUDLEY  AY.  WINDES,  PRESIDING  JUDGE 

Comes  now  Allan  K.  Perry,  of  Kramer,  Morrison, 
Roche  &  Perry,  appearing  as  counsel  on  behalf  of 
the  Defendant. 

It  is  ordered  for  rem'oval  of  this  cause  to  the 
United  States  District  Court  and  staying  all  further 
proceedings  in  the  Superior  Court. 


[Title  of  Sui^erior  Court  and  Cause.] 

State  of  Arizona, 
County  of  Maricopa — ss. 

I,  Walter  S.  Wilson,  Clerk  of  the  Superior  Court 
of  Maricopa  County,  State  of  Arizona,  hereby  cer- 
tify the  aforegoing  to  be  a  full,  true  and  correct 
copy  of  the  record,  and  the  whole  thereof,  in  the 
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above  entitled  cause  heretofore  pending  in  the  Su- 
perior Court  of  Maricopa  County,  Arizona,  being 
cause  No.  60158,  wherein  Louis  P.  Lutfy  and  Bertha 
A.  Lutfy,  husband  and  Avife,  were  Plaintiffs  and  Tlie 
London  Assurance,  a  corporation,  was  Defendant, 
said  record  consisting  of: 

Complaint filed  March  25, 1948 

Affidavit    filed  March  31, 1948 

Application  for  Special  Appointment 

to  Serve  Process  and  Order  of 

P      Appointment   filed  March  26, 1948 

Notice  of  Filing  Petition  and 

Bond  on  Removal , filed  April  14, 1948 

Petition  for  Removal filed  April  14, 1948 

Bond  on  Removal filed  April  14, 1948 

Order  for  Removal filed  April  14, 1948 

and  Minute  Entry  of  April  14,  1948,  granting  De- 
fendant's motion  for  removal,  all  as  appears  in  the 
files  and  of  record  in  my  office. 

Attest  my  hand  and  Seal  of  said  Court  at 
Phoenix,  County  of  Maricopa,  State  of  Arizona, 
this  19th  day  of  April,  1948. 

I     [Seal]        /s/  WALTER  S.  WILSON, 
Clerk  of  the  Superior  Court, 
Maricopa  County,  Arizona. 
Transcript  on  Removal  in  the  Superior  Court  of 
the  '  State   of  Arizona  in  and  for   the   County   of 
Maricopa. 

[Endorsed]  :     Filed  May  7,  1948,  U.S.D.C. 
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In  the  United  States  District  Court  for  the 
District  of  Arizona 

No.  Civ.  1173  Phx. 

LOUIS  P.  LUTFY  and  BERTHA  A.  LUTFY, 

husband  and  wife, 

Plaintiffs, 
vs. 

THE  LONDON  ASSURANCE,  a  corporation, 

Defendant. 

AMENDED  ANSWER 

I. 

Defendant   admits   the   allegations   contained   in 
paragraph  I  of  the  plaintiffs'  complaint. 

11. 
Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  II  of  the  plaintiffs'  complaint 
that  is  not  herein  expressly  admitted.  Defendant 
admits  and  alleges  that  on  or  about  the  19th  day  of 
September,  1947  the  defendant  issued  to  the  plain- 
tiffs a  certain  policy  of  insurance  wherein  and 
whcroby  defendant  did,  subject  to  all  of  the  terms 
and  conditions  in  said  policy  contained,  agree  to 
indenmify  plaintiffs  for  a  term  commencing  the 
19th  day  of  September,  1947  and  expiring  by  limi- 
tation the  19th  day  of  September,  1948  against  loss 
or  damage  to  the  plaintiffs  resulting  directly  from 
the   theft   of   a   certain   Lincoln   Continental    Con- 
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vertible  Coupe,  Year  Model  1947,  Motor  No. 
H-150200,  to  the  extent  of  the  actual  cash  value  of 
such  automobile  or  of  the  damage  thereto  resulting 
from  theft  as  aforesaid,  and  as  in  said  policy  de- 
fined, as  of  the  day  of  the  date  of  such  loss  or 
damage. 

III. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  III  of  the  plaintiffs'  com- 
plaint. 

IV. 

Defendant  admits  the  allegation  contained  in 
paragraph  IV  of  the  plaintiffs'  complaint  to  the 
effect  that  defendant  denies  it  is  liable  to  the  plain- 
tiff's in  any  sum  whatsoever  under  the  claim  by 
plaintiffs  asserted,  or  at  all.  It  denies  each  and 
every  allegation  contained  in  paragraph  IV  of  said 
complaint  that  is  not  herein  expressly  admitted. 

V. 

Fui-ther  answering  said  complaint,  defendant 
alleges : 

1.  That  at  and  prior  to  the  issuance  of  the  policy 
of  insurance  referred  to  in  the  foregoing  paragraph 
II  hereof  and  as  an  inducement  to  the  defendant 
to  issue  the  same,  the  plaintiffs,  and  each  of  them, 
represented  and  warranted  to  this  defendant: 

a.  That  the  automobile  for  which  such  insurance 
was  desired  was  of  the  year  model  1947  and  had 
been  actually  manufactured  that  year. 
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b.  That  ])laiiitiffs  liad  i)urehased  said  automo- 
bile in  September,  1947  and  that  said  automobile 
was  a  new  car  when  they  had  so  purchased  it. 

c.  Tliat  })laintiffs  had  ])aid  the  sum  of  Five 
Thousand  Four  Hundred  Twenty  Dollars  ($5420.00) 
for  such  automobile. 

d.  That  plaintiffs  were  the  sole  and  uncondi- 
tional owners  of  said  automobile,  had  good  title 
thereto,  and  were  lawfully  in  the  possession  of  and 
entitled  to  the  use  of  said  automobile. 

2.  Defendant  believed  such  representations  and 
warranties,  and  each  thereof,  and  relied  upon  them 
and  relied  u])on  each  thereof,  and  issued  said  policy 
of  insurance  induced  and,  believing  and  relying 
upon  said  representations  and  warranties  and  each 
thereof. 

3.  Each  and  all  of  said  representations  and  war- 
ranties so  made  by  the  plaintiffs  to  the  defendant 
was  false,  fraudulent,  and  untrue,  and  said  plain- 
tiff's, and  each  of  them,  well  knew  at  the  time  said 
representations  and  warranties  were  by  them  made, 
as  aforesaid,  and  at  all  times  herein  mentioned,  that 
each  and  all  of  said  representations  and  warranties 
wei'e  false  and  untrue. 

4.  Each  and  all  of  said  false  and  fraudulent 
representations  and  warranties  were  made  by  the 
said  plaintiffs,  and  by  each  of  them  with  the  design 
and  purpose  of  deceiving  and  defrauding  this  de- 
fendant and  of  obtaining  a  contract  of  insurance 
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to  which  they,  the   said  plaintiffs,   were  not,   nor 
was  either  of  them,  entitled. 

5.  In  truth  and  in  fact  at  the  time  said  repre- 
sentations and  warranties  were  made  and  at  all 
times  herein  mentioned,  said  automobile  was  not 
of  the  year  model  1947  and  had  not  actually  been 
manufactured  that  year  but  was  of  the  year  model 
1946  and  had  been  manufactured  that  year,  and 
these  facts  w^ere  well-known  to  the  plaintiffs,  and  to 
each  of  them,  at  the  time  of  their  false  and  fraudu- 
lent representations  and  warranties,  as  aforesaid, 
and  at  all  times  herein  mentioned. 

6.  In  truth  and  in  fact  at  the  time  said  repre- 
sentations and  warranties  were  made,  said  automo- 
bile had  not  been  purchased  by  the  j^laintift's  in 
September,  1947  and  it  was  not  a  new  car  when 
they  took  possession  of  it,  but  the  plaintiffs  had 
acquired  the  possession  of  said  car  after  it  had  been 
owned,  operated,  driven  and  used  by  divers  and 
sundry  persons,  and  the  plaintiffs  had  acquired  the 
possession  of  said  car  from  some  i:)erson  to  defend- 
ant unknown,  but  who  was  not  the  owner  of  said 
automobile,  and  these  facts  were  well-know^n  to  the 
plaintiffs  and  each  of  them,  at  the  time  of  their 
false  and  fraudulent  rei3resentations  and  warran- 
ties, as  aforesaid,  and  at  all  times  herein  mentioned. 

7.  In  truth  and  in  fact,  plaintiffs  had  not  paid 
the  sum  of  Five  Thousand  Four  Hundred  and 
Twenty  Dollars  ($5420.00)  or  any  other  sum  for 
the  purchase  of  said  automobile  but  had  acquired 
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the  ])i)ssossion  thcivot'  tliroui;h  the  payment  of  some  1 
sum,  the  exact  amount  being-  to  defendant  unknown, 
to  some  person  then  havinfi^  the  possession  of  said 
automobile  but  who  was  not  the  owner  thereof,  and  I 
these  facts  were  well  known  to  the  plaintiffs  and 
each  of  them,  at  the  time  of  their  false  and  fraudu- 
lent representations  and  warranties  and  at  all  times 
herein  mentioned. 

8.  In  truth  and  in  fact,  the  plaintiffs  were  not 
the  sole  owners  of  said  automobile  or  the  uncondi- 
tional owners  of  said  automobile  and  they  did  not 
have  good  or  any  title  thereto,  and  they  were  not, 
nor  was  either  of  them,  lawfully  in  the  possession 
of  said  automobile  or  entitled  to  the  use  thereof 
and  these  facts  were  well  known  to  the  plaintiffs 
at  the  time  of  their  said  false  and  fraudulent  repre- 
sentations and  warranties  and  at  all  times  herein 
mentioned. 

VI. 

Further  answering  said  comj)laint  defendant  al- 
leges that  the  plaintiff's,  and  each  of  them,  knows 
and  has  knoAvn  at  all  times  in  their  said  complaint 
mentioned  where  said  automobile  is  located  and  in 
whose  possession  the  same  is  and  that  the  person 
presently  having  the  possession  of  said  automobile 
is  lawfully  entitled  to  the  same  and  has  been  so 
lawfully  entitled  to  the  possession  of  said  auto- 
mobile during  all  times  that  he  has  held  the  same. 

VII. 

Further  answering  said  complaint,  defendant 
alleges  that  when  said  policy  of  insurance  was  so 
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applied  for  by  the  plaintiffs  and  issued  by  the  de- 
fendant, as  aforesaid,  there  was  a  chattel  mortgage 
lien  upon  said  motor  vehicle,  in  favor  of  the  Ex- 
change National  Bank,  Chicago,  Illinois,  and  this 
fact  was  by  the  plaintiffs  willfully  concealed  and 
withheld  from  the  knowledge  of  the  defendant. 

VIII. 

Further  answering  said  complaint,  defendant 
alleges  that  when  said  policy  of  insurance  was  so 
applied  for  by  plaintiffs  and  issued  by  the  defend- 
ant, as  aforesaid,  plaintiffs  well  knew  (a)  that  they 
had  acquired  the  possession  of  said  car  within  the 
State  of  Illinois,  (b)  that  said  car  was  then  regis- 
tered within  the  State  of  Illinois,  (c)  that  the 
plaintiffs,  in  violation  of  the  provisions  of  Section 
66-205 (c)  of  the  Arizona  Code  of  1939,  did  not  sur- 
render to  the  Motor  Vehicle  Division  of  the  Arizona 
Highway  Department  the  number  plates  assigned 
to  such  vehicle  in  Illinois,  nor  did  they  surrender 
the  Illinois  registration  card  or  the  Illinois  cer- 
tificate of  title,  nor  did  they  furnish  any  evidence 
of  ownership  or  right  to  possession  in  the  plaintiffs, 
but  on  the  contrary  the  said  plaintiffs  did  remove 
certain  Arizona  license  number  plates  from  another 
motor  vehicle  and  place  the  same  upon  the  auto- 
mobile described  in  the  policy  of  insurance  here 
sued  upon,  and  did  operate  and  drive  said  auto- 
mobile, within  the  State  of  Arizona,  in  violation  of 
the  laws  of  the  State  of  Arizona,  with  said  license 
number   plates   affixed   thereto   that   had   been   by 
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})laintiffs  removed  from  such  other  motor  vehicle; 
and  the  plaintiffs  willfully  concealed  each  and  all 
of  such  facts  from  the  defendant. 

Wherefore,  defendant  demands  judgment,  that 
])laintiffs  take  nothing,  and  that  the  defendant  re- 
cover its  costs. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
Attorneys  for  Defendant, 

By  /s/  ALLAN  K.  PERRY. 
[Endorsed]:     Filed  Feb.  8,  1949. 


In  the  United  States  District  Court  for  the 
District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  Dis- 
trict judge,  presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  MONDAY, 
FEBRUARY  10,  1949 

Allan  K.  Perry,  Esq.,  appears  as  counsel  for  the 
defendant  and  further  pretrial  conference  is  had 
as  follows: 

Defendant's  Exhibit  1,  Depositions  of  Dr.  Louis 
P.  Lutfy  and  Bertha  A.  Lutfy,  is  now  admitted 
in  evidence. 

Defendant's  Exhibit  2,  Photostatic  copy  of  rec- 
ord of  Secretary  of  State  of  State  of  Illinois,   (8    I 
documents),  is  now  admitted  in  evidence.  I 
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Defendant's  Exhibit  3,  Photostatic  copy  of  rec- 
ord of  Motor  Vehicle  Commissioner  of  State  of 
Florida  (6  documents),  is  now  admitted  in  evi- 
dence. 

It  Is  Ordered  that  the  record  show  this  case  is 
submitted  and  taken  under  advisement. 


PLAINTIFF'S  EXHIBIT  A 

Standard  Automobile  Policy 
Stock  Company 

Expires  September  19, 1948  at  12 :01  A.M.  (Standard  Time). 
Automobile  Lincoln  No.  H  150200 

Amount,  $  ACV 
Premium,  $159.00 

Insured  Dr.  Louis  P.  Lutfy  and  Bertha  A.  Lutfy 

No.  148323 

The  London  Assurance 

A.D. 1720 

Third  Century  of  Active  Business 

Pacific  Coast  Branch 
369  Pine  Street,  San  Francisco 


James  C.  Hitt,  Manager 
Chas.  G.  Landresse,  Manager  Automobile  Department 

Bailey  »&  Wamsley,  General  Agents 
406  Goodrich  Bldg.  Phoenix,  Arizona 

_  Issued  thru  Al  Lindsey  Agency 

■'  206  W.  Adams  St.  Phoenix,  Ariz. 

I  Bus.  Ph.  4-2561  Res.  Ph.  4-7841 

Please  Read  Your  Policy 

10-43-K 
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The  London  Assurance 

Standard  Automobile  Policy 

No.  148323 

(A  stock  insurance  company,  herein  called  the  company) 

Declarations 
Item  1. 

Name  of  Insured  Dr.  Louis  P.  Lutty  and  Bertha  A.  Lutfy 
Address  301  West  I\rcDo\vell  Road,  Phoenix,  Arizona 
Garage:  The  automobile  will  be  principally  garaged  in  the 
above  town  or  city,  county  and  state,  unless  otherwise 
stated  herein :  No  exceptions 
Occupation  of  the  insured  is  Physician 

Name  and  address  of  employer 

Except  with  respect  to  bailment  lease,  conditional  sale,  mort- 
gage or  other  encumbrance  the  insured  is  the  sole  owner  of 
the  automobile,  except  as  herein  stated :  No  exceptions 
'  Loss  Paj^ee :  Any  loss  hereunder  is  payable  as  interest  may 
appear  to  the  insured  and  Insured  Only, 

Item  2. 

Policy  Period:  From  September  19,  1947  to  September  19, 
1948  12 :01  A.M.,  standard  time  at  the  address  of  the  in- 
sured as  stated  herein. 

Item  3. 

In  consideration  of  the  payment  of  the  premium  and  in  reli- 
ance upon  the  statements  in  the  declarations  and  subject 
to  the  limits  of  liability,  exclusions,  conditions  and  other 
terms  of  this  policy,  the  company  agrees  to  pay  for  direct 
and  accidental  loss  of  or  damage  to  the  automobile,  herein- 
after called  loss,  sustained  during  the  policy  period,  with 
respect  to  such  and  so  many  of  the  following  coverages  as 
are  indicated  by  specific  premium  charge  or  charges : 

A — Comprehensive — Loss  of  or  damage  to  the  Automobile, 
Except  by  Collision  but  including  Fire,  Theft  and  Wind- 
storm. Actual  Cash  Value.  Premium  $53.00 

B-1 — Collision  or  Upset.  Actual  Cash  Value  less  $50.00, 
which  deductible  amount  shall  be  applicable  to  each  Colli- 
sion or  Upset.  Premium  $106.00 
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B-2 — Convertible  Collision  or  Upset — nil 
C — Fire,  Lightning  and  Transportation — nil 

-         D— Theft  (Broad  Form)  — nil 

w        E — Combined  Additional  Coverage — nil 
Total  Premium  $159.00. 

Item  4. 

Description  of  the  automobile  and  facts  respecting  its  pur- 
chase by  the  insured : 

Year  of  Model  1947 

Trade  Name  Lincoln 

Body  Type  Continental  Conv.  Coupe 

Serial  Number  H-1 50200 ;  Motor  Number  same 

Number  of  Cylinders  12 

Actual  Cost  When  Purchased  Including  Equipment  $5420.00 

Purchased  Month  9,  Year  1947,  New,  Encumbrance  None. 

Item  5. 
^       The  purposes  for  which  the  automobile  is  to  be  used  are  Busi- 
wL,  ness  and  Pleasure. 

Item  6. 

Territory,  Purposes  of  Use:  This  policy  applies  only  while 
the  automobile  is  within  the  United  States  of  America,  its 
territories  or  possessions,  Canada  or  Newfoundland,  or  is 
being  transported  between  parts  thereof,  and  is  owned, 
maintained  and  used  for  the  purposes  stated  as  applicable 
hereto.  ^ 

Countersigned :  September  19,  1947,  at  Phoenix,  Arizona. 
Al  Lindsey  Agency,  By  Al  Lindsey,  Agent. 

(Space  for  Attachment  of  Endorsements) 

Insuring  Agreements 

( Subject  to  the  limits  of  liability,  exclusions,  conditions  and 

other  items  of  the  policy. ) 

Insurance  Coverages  Defined 

Coverage  A — Comprehensive — Loss  of  or  Damage  to  the  Automo- 
bile, Except  by  Collision 

Any  loss  of  or  damage  to  the  automobile  except  loss  caused  by 
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collision  of  the  automobilo  with  another  object  or  by  upset  of  the 
antomobilc  or  by  collision  of  the  automobile  with  a  vehicle  to 
which  it  is  attached.  Breakage  of  glass  and  loss  caused  by  missiles, 
falling  objects,  fire,  theft,  explosion,  eartli<iuakc.  windstorm,  hail, 
water,  flood,  vandalism,  riot  or  ci\-il  commotion  sliall  not  be 
deemed  loss  caused  by  collision  oi-  upset. 

Coverage  B-1 — Collision  or  L'pset 

Loss  of  or  damage  to  the  automobile  caused  by  collision  of  the 
automobile  with  another  object  or  by  upset  of  the  automobile. 

Coverage  B-2 — Convertible  Collision  or  Upset 

Loss  of  or  damage  to  the  automobile  caused  by  collision  of  the 
automobile  with  another  object  or  by  upset  of  the  automobile. 
Upon  the  occurrence  of  the  first  loss  for  which  pajment  is  sought 
hereunder  the  insured  shall  pay  to  the  company  the  additional 
payment  stated  in  the  declarations.  Loss  caused  by  collision  or 
upset  occurring  prior  to  the  first  loss  for  which  payment  is  sought 
hereunder  is  not  covered. 

Coverage  C — Fire,  Lightning  and  Transportation 

Loss  of  or  damage  to  the  automobile  caused  (a)  by  fire  or  light- 
ning, (b)  by  smoke  or  smudge  due  to  a  sudden,  unusual  and  faulty 
operation  of  any  fixed  heating  equipment  serving  the  premises  in 
which  the  automobile  is  located,  or  (c)  by  the  stranding,  sinking, 
burning,  collision  or  derailment  of  any  conveyance  in  or  upon 
which  the  automobile  is  being  transported  on  land  or  on  water. 

Coverage  D — Theft  (Broad  Form) 

Loss  of  or  damage  to  the  automobile  caused  by  theft,  larceny, 
robbery  or  pilferage. 

Coverage  E — Combined  Additional  Coverage 

Loss  of  or  damage  to  the  automobile  caused  by  windstorm, 
earthquake,  explosion,  hail,  external  discharge  or.  leakage  of 
water,  flood  or  rising  waters,  riot  or  civil  commotion,  or  the  forced 
landing  or  falling  of  any  aircraft  or  of  its  parts  or  equipment. 

Special  Provisions 
Loss  of  Use  by  Theft — Rental  Reimbursement 

The  company,  following  a  <;hef t  covered  under  this  policy,  shall 
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reimburse  the  insured  for  expense  not  exceeding  $5  for  any  one 
day  nor  totaling  more  than  $150  or  the  actual  cash  value  of  the 
automobile  at  time  of  theft,  whichever  is  less,  incurred  for  the 
rental  of  a  substitute  automobile,  including  taxicabs. 

Reimbursement  is  limited  to  such  expense  incurred  during  the 
period  commencing  seventy-two  hours  after  such  theft  has  been 
reported  to  the  company  and  the  police  and  terminating,  regard- 
less of  expiration  of  the  policy  period,  on  the  date  the  whereabouts 
of  the  automobile  becomes  known  to  the  insured  or  the  company 
or  on  such  earlier  date  as  the  company  makes  or  tenders  settlement 
for  such  theft. 

Such  reimbursement  shall  be  made  only  if  the  stolen  automobile 
was  a  private  passenger  automobile  not  used  as  a  public  or  livery 
conveyance  and  not  owiied  and  held  for  sale  by  an  automobile 
dealer. 

General  Average  and  Salvage  Charges 

The  company,  with  respect  to  such  transportation  insurance  as 
is  afforded  by  this  policy,  shall  pay  any  general  average  and  sal- 
vage charges  for  which  the  insured  becomes  legally  liable. 

Automatic  Insurance  for  Newly  Acquired  Automobiles 

If  the  insured  who  is  the  owner  of  the  automobile  acquires  own- 
ership of  another  automobile  and  so  notifies  the  company  within 
thirty  days  following  the  date  of  its  delivery  to  him,  such  insur- 
ance as  is  afforded  by  th^s  policy  applies  also  to  such  other  auto- 
mobile as  of  such  delivery  date : 

(a)  if  it  replaces  an  automobile  described  in  this  policy,  but 
only  to  the  extent  the  insLirance  is  applicable  to  the  replaced  auto- 
mobile, or 

(b)  if  it  is  an  additional  automobile  and  if  the  company  insures 
all  automobiles  owmed  by  the  insured  at  such  delivery  date,  but 
only  to  the  extent  the  insurance  is  applicable  to  all  such  previously 
o^\^led  automobiles ; 

provided,  when  a  limit  of  liability  is  expressed  in  the  declarations 
as  actual  cash  value,  such  limit  shall  apply  to  such  other  automo- 
bile, and  when  a  limit  of  liability  is  so  expressed  as  a  stated 
amount,  such  limit  shall  be  replaced  by  the  actual  cash  value  of 
such  other  automobile,  but  any  deductible  amount  so  expressed 
shall  apply  in  either  case. 
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This  automatic  iiisuiance  does  not  iipply:  (a)  to  any  loss 
ai^ainst  which  the  insured  has  other  valid  and  collect i})le  insur- 
ance, or  (b)  except  during  the  policy  period,  but  if  sucli  delivery 
date  is  prior  to  the  effective  date  of  this  policy,  the  insurance  ap- 
plies as  of  such  effective  date,  or  (c)  to  automobiles  owned  and 
held  for  sale  by  automobile  dealers. 

The  insured  shall  pay  any  additional  premium  required  because 
of  the  application  of  the  insurance  to  such  other  automobile.  The 
insurance  terminates  upon  the  replaced  automobile  on  such  de- 
livery date. 

Expense  Reimbursement 

As  respects  such  insurance  afforded  by  the  other  terms  of  this 
policy  the  company  shall  reimburse  the  insured  for  all  reasonable 
expenses,  other  than  loss  of  earnings,  incurred  at  the  company's 
request. 

Exclusions 
This  policy  does  not  apply : 

(a)  under  any  of  the  coverages,  while  the  automobile  is  used 
as  a  public  or  livery  conveyance  unless  such  use  is  specifically  de- 
clared and  described  in  this  policy  and  premium  charged  there- 
for; 

(b)  under  any  of  the  coverages,  while  the  automobile  is  subject 
to  any  bailment  lease,  conditional  sale,  mortgage  or  other  encum- 
brance not  specifically  declared  and  described  in  this  policy; 

(c)  under  any  of  the  coverages,  to  loss  due  to  war,  whether  or 
not  declared,  invasion,  civil  war,  insurrection,  rebellion  or  revo- 
lution or  to  confiscation  l)y  duly  constituted  governmental  or  civil 
authority ; 

(d)  under  any  of  the  coverages,  to  any  damage  to  the  automo- 
bile which  is  due  and  confined  to  wear  and  tear,  freezing,  mechan- 
ical or  electrical  breakdown  or  failure,  unless  such  damage  is  the 
result  of  other  loss  covered  by  this  policy ; 

(e)  under  any  of  the  coverages,  to  robes,  Nvearing  apparel  or 
personal  effects ; 

(f )  under  any  of  the  coverages,  to  tires  unless  damaged  by  fire 
or  stolen  or  unless  such  loss  be  coincident  with  other  loss  covered 
by  this  policy ; 
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(g)  under  coverages  A  and  D,  to  loss  due  to  conversion,  em- 
bezzlement or  secretion  by  any  person  in  lawful  possession  of  the 
automobile  under  a  bailment  lease,  conditional  sale,  mortgage  or 
other  encumbrance ; 

(h)  under  coverages  B-1  and  B-2,  to  breakage  of  glass  if  insur- 
ance with  respect  to  such  breakage  is  otherwise  afforded ; 

(i)  under  coverages  B-1,  B-2,  C  and  D,  to  loss  due  to  riot  or 
civil  commotion. 

( j )  under  any  of  the  coverages  while  the  automobile  is  used  in 
any  illicit  trade  or  transportation. 

Conditions 
1.    Insured 's  Duties  When  Loss  Occurs 
When  loss  occurs,  the  insured  shall : 

(a)  protect  the  automobile,  whether  or  not  the  loss  is  covered 
by  this  policy,  and  any  further  loss  due  to  the  insured 's  failure  to 
protect  shall  not  be  recoverable  under  this  policy;  reasonable  ex- 
pense incurred  in  affording  such  protection  shall  be  deemed  in- 
curred at -the  company's  request ; 

(b)  give  notice  thereof  as  soon  as  practicable  to  the  company  or 
any  of  its  authorized  agents  and  also,  in  the  event  of  theft,  lar- 
ceny, robbery  or  pilferage,  to  the  police  but  shall  not,  except  at  his 
own  cost,  offer  or  pay  any  reward  for  recovery  of  the  automobile ; 

(c)  file  proof  of  loss  with  the  company  within  sixty  days  after 
the  occurrence  of  loss,  unless  such  time  is  extended  in  writing  by 
the  company,  in  the  form  of  a  sworn  statement  of  the  insured  set- 
ting forth  the  interest  of  the  insured  and  of  all  others  in  the  prop- 
erty affected,  any  encumbrances  thereon,  the  actual  cash  value 
thereof  at  time  of  loss,  the  amount,  place,  time  and  cause  of  such 
loss,  the  amount  of  rental  or  other  expense  for  which  reimburse- 
ment is  provided  under  this  policy,  together  with  original  receipts 
therefor,  and  the  description  and  amounts  of  all  other  insurance 
covering  such  property. 

Upon  the  company's  request,  the  insured  shall  exhibit  the  dam- 
aged property  to  the  company  and  submit  to  examinations  under 
oath  by  anyone  designated  by  the  companj-,  subscribe  the  same 
and  produce  for  the  company 's  examination  all  pertinent  records 
and  sales  invoices,  or  certified  copies  if  originals  be  lost,  pennit- 
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ting  copies  thereof  to  be  made,  all  at  such  reasonable  times  and 
places  as  the  company  shall  designate. 

2.  Appraisal 

If  the  insured  and  the  company  fail  to  agree  as  to  the  amount  of 
loss,  each  shall,  on  the  written  demand  of  either,  made  within  sixty 
days  after  receipt  of  proof  of  loss  by  the  company,  select  a  com- 
petent and  disinterested  appraiser,  and  the  appraisal  shall  be 
made  at  a  reasonable  time  and  place.  The  appraisci-s  shall  first 
select  a  competent  and  disinterested  umpire,  and  failing  for  fif- 
teen days  to  agree  upon  such  umpire,  then,  on  the  request  of  the 
insured  or  the  company,  such  umpire  shall  be  selected  by  a  judge 
of  a  court  of  record  in  the  county  and  state  in  which  such  ap- 
praisal is  pending.  The  appraisers  shall  then  appraise  the  loss, 
stating  separately  the  actual  cash  value  at  the  time  of  loss  and  the 
amount  of  loss,  and  failing  to  agree  shall  submit  their  differences 
to  the  umpire.  An  award  in  writing  of  any  two  shall  determine 
the  amount  of  loss.  The  insured  and  the  company  shall  each  pay 
his  or  its  chosen  appraiser  and  shall  bear  equally  the  other  ex- 
penses of  the  appraisal  and  umpire. 

The  company  shall  not  be  held  to  have  waived  any  of  its  rights 
by  any  act  relating  to  appraisal. 

3.  Limit  of  Liability;  Settlement  Options;  Xo  Abandonment 
The  limit  of  the  company's  liability  for  loss  shall  not  exceed  the 

actual  cash  value  of  the  automobile,  or  if  the  loss  is  a  part  thereof 
the  actual  cash  value  of  such  part,  at  time  of  loss  nor  what  it  would 
then  cost  to  repair  or  replace  the  automobile  or  such  part  thereof 
vrith  other  of  like  kind  and  quality,  with  deduction  for  deprecia- 
tion, nor  the  applicable  limit  of  liability  stated  in  the  declarations. 
The  company  may  pay  for  the  loss  in  money  or  may  repair  or 
replace  the  automobile  or  such  jjart  thereof,  as  aforesaid,  or  may 
return  any  stolen  property  with  payment  for  any  resultant  dam- 
age thereto  at  any  time  before  the  loss  is  paid  or  the  property  is 
so  replaced,  or  may  take  all  or  such  part  of  the  automobile  at  the 
agreed  or  appraised  value  but  there  shall  be  no  abandonment  to 
the  company. 

•1.    Automatic  Reinstatement 

"When  the  automobile  is  damaged,  whether  or  not  such  damage 
is  covered  under  this  policy,  the  liability  of  the  company  shall  be 
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reduced  by  the  amount  of  such  damage  until  repairs  have  been 
completed,  but  shall  then  attach  as  originally  written  without 
additional  premium. 


5.  Pa^'^nent  for  Loss ;  Action  Against  Company 

Pa^Tnent  for  loss  may  not  be  required  nor  shall  action  lie 
against  the  company  unless,  as  a  condition  precedent  thereto,  the 
insured  shall  have  fully  complied  with  all  the  terms  of  this  policy 
nor  until  thirty  days  after  proof  of  loss  is  filed  and  the  amount  of 
loss  is  determined  as  provided  in  this  policy. 

No  suit  or  action  on  this  policy  or  for  the  recovery  of  any  claim 
hereunder  shall  be  sustainable  in  any  court  of  law  or  equity  unless 
the  assured  shall  have  fully  complied  with  all  the  foregoing  re- 
quirements nor  unless  commenced  within  twelve  (12)  months  next 
after  the  happening  of  the  loss ;  provided  that  where  such  limita- 
tion of  time  is  prohibited  by  the  laws  of  the  state  wherein  this 
policy  is  issued,  then  and  in  that  event  no  suit  or  action  under  this 
policy  shall  be  sustainable  unless  commenced  within  the  shortest 
limitation  permitted  under  the  laws  of  such  state. 

6.  Other  Insurance 

If  the  insured  has  other  insurance  against  a  loss  covered  by  this 
policy  the  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  such  loss  than  the  applicable  limit  of  lia- 
bility stated  in  the  declarations  bears  to  the  total  applicable  limit 
of  liability  of  all  valid  and  collectible  insurance  against  such  loss. 

7.  No  Benefit  to  Bailee 

The  insurance  afforded  by  this  policy  shall  not  enure  directly  or 
indirectly  to  the  benefit  of  any  carrier  or  bailee  liable  for  loss  to 
the  automobile. 

8.  Assistance  and  Cooperation  of  the  Insured 

The  insured  shall  cooperate  with  the  company  and,  upon  the 
company  "s  request,  shall  attend  hearings  and  trials  and  shall  as- 
sist in  effecting  settlements,  securing  and  gi\'ing  evidence,  obtain- 
ing the  attendance  of  witnesses  and  in  the  conduct  of  suits.  The 
insured  shall  not,  except  at  his  own  cost,  voluntarily  make  any 
pa\Tnent,  assume  any  obligation  or  incur  any  expense. 
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9.  Subrogation 

In  the  cvcTit  of  any  payment  under  this  policy,  the  company 
sliall  be  subrogated  to  all  the  insured's  rifjjhts  of  recovery  therefor 
ap:ainst  any  person  or  organization  and  the  insured  shall  execute 
and  deliver  instruments  and  jKipers  and  do  whatever  else  is  neces- 
sary to  secure  such  rights.  The  insured  shall  do  nothing  after  loss 
to  prejudice  such  rights. 

10.  Automobile  Defined ;  Trailers ;  Two  or  More  Automobiles 
Except  where  specifically  stated  to  the  contrary,  the  word 

"automobile"  wherever  used  in  this  policy  shall  mean  the  motor 
vehicle,  trailer  or  semitrailer  described  in  this  policy.  The  word 
"automobile"  shall  also  include  its  equipment  and  other  equip- 
ment permanently  attached  thereto.  The  word  "trailer"  shall 
include  semitrailer. 

When  two  or  more  automobiles  are  insured  hereunder,  the 
terms  of  this  policy  shall  apply  separately  to  each  and  a  motor 
vehicle  and  a  trailer  or  trailers  attached  thereto  shall  be  held  to 
be  separate  automobiles  as  respects  limits  of  liability,  including 
anj'^  deductible  provisions. 

11.  Changes 

Notice  to  any  agent  or  knowledge  possessed  by  any  agent  or  by 
any  other  person  shall  not  effect  a  waiver  or  a  change  in  any  part 
of  this  policy  or  estop  the  company  from  asserting  any  right  under 
the  terms  of  this  policy;  nor  shall  the  terms  of  this  policy  be 
waived  or  changed,  except  by  endorsement  issued  to  form  a  part 
of  this  policy. 

12.  Assignment 

Assignment  of  interest  under  this  policy  shall  not  bind  the  com- 
pany until  its  consent  is  endorsed  hereon ;  if,  however,  the  insured 
shall  die  or  be  adjudged  bankrupt  or  insolvent  within  the  policy 
period,  this  policy,  unless  canceled,  shall,  if  written  notice  be 
given  to  the  company  within  sixty  days  after  the  date  of  such 
death  or  adjudication,  cover  the  insured's  legal  representative  as 
the  insured. 
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13.    Cancelation 

This  policy  may  be  canceled  by  the  insured  by  surrender  thereof 
or  by  mailing  to  the  company  written  notice  stating  when  there- 
after such  cancelation  shall  be  effective.  This  policy  may  be  can- 
celed by  the  company  by  mailing  to  the  insured  at  the  address 
shown  in  this  policy  written  notice  stating  when  not  less  than  five 
days  thereafter  such  cancelation  shall  be  effective.  The  mailing  of 
notice  as  aforesaid  shall  be  sufficient  proof  of  notice  and  the  effec- 
tive date  and  hour  of  cancelation  stated  in  the  notice  shall  become 
the  end  of  the  policy  period.  Delivery  of  such  written  notice  either 
by  the  insured  or  by  the  company  shall  be  equivalent  to  mailing. 

If  the  insured  cancels,  earned  premiums  shall  be  computed  in 
accordance  with  the  customary  short  rate  table  and  procedure.  If 
the  company  cancels,  earned  premiums  shall  be  computed  pro  rata. 
Premium  adjustment  may  be  made  at  the  time  cancelation  is 
effected  and,  if  not  then  made,  shall  be  made  as  soon  as  practicable 
after  cancelation  becomes  effective.  The  company's  check  or  the 
check  of  its  representative  mailed  or  delivered  as  aforesaid  shall 
be  a  sufficient  tender  of  any  refund  of  premium  due  to  the  insured. 

1-4.    Fraud  and  Misrepresentation 

This  policy  shall  be  void  if  the  insured  has  concealed  or  misrep- 
resented any  material  fact  or  circumstance  concerning  this  insur- 
ance or  the  subject  thereof  or  in  case  of  any  fraud,  attempted 
fraud  or  false  swearing  by  the  insured  touching  any  matter  relat- 
ing to  this  insurance  or  the  subject  thereof,  w^hether  before  or 
after  a  loss. 

15.  Terms  of  Policy  Conformed  to  Statute 

Terms  of  this  policy  which  are  in  conflict  with  the  statutes  of 
the  State  wherein  this  policy  is  issued  are  hereby  amended  to  con- 
form to  such  statutes. 

16.  Declarations 

By  acceptance  of  this  policy  the  insured  agrees  that  the  state- 
ments in  the  declarations  are  his  agreements  and  representations, 
that  this  policy  is  issued  in  reliance  upon  the  truth  of  such  repre- 
sentations and  that  this  policy  embodies  all  agreements  existing 
between  himself  and  the  company  or  any  of  its  agents  relating  to 
this  insurance. 

In  Witness  Whereof,  the  company  has  caused  this  policy  to  be 
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executed  and  attested,  but  this  policy  shall  not  be  valid  unless 
countersigned  on  the  declarations  page  by  a  duly  authorized  agent 
of  the  company. 

Al  Lindsey  Agency 
James  Hitt, 
Manager  and  attorney-in-fact. 
September  19, 47,  Phoenix,  Arizona. 

Admitted  and  Filed  Feb.  7, 1949. 

Receipt  for  Cancelation  attached  (not  filled  out) . 


DEFENDANT'S  EXHIBIT  No.  1 

In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  Civ.  1173-Phx. 


LOUIS  P.  LUTFY,  et  ux, 


vs. 


Plaintiff, 


THE  LONDON  ASSURANCE,  a  corporation, 

Defendant. 

Deposition  of  Dr.  Louis  P.  Lutfy 

The  depositions  of  the  plaintiffs.  Dr.  Louis  P. 
Lutfy  and  Bertha  A.  Lutfy,  husband  and  wife,  were 
taken  pursuant  to  notice  on  file  in  the  above  entitled 
court,  commencing  at  the  hour  of  10:30  o'clock  A.M. 
on  the  11th  day  of  December,  1948,  at  309  First  Na- 
tional Bank  Building,  Phoenix,  Arizona. 

It  was  further  stipulated  that  said  depositions 
be  signed  by  the  deponents  on  the  last  page  thereof, 
certifying  as  to  the  correctness  of  their  testimony. 
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The  plaintiffs  were  present  and  represented  by 

Mr.  James  Struekmeyer,   of  Messrs.   Struckmeyer 

&  Struckmeyer. 

The  defendant  was  represented  by  its  attorney, 

Mr.  Allan  K.  Perry,  of  Messrs.  Kramer,  Morrison, 

Roche  &  Perry. 

The  following  proceedings  were  had: 

DR.  LOUIS  P.  LUTFY 

was  called  as  a  witness  by  the  defendant  for  cross- 
examination  under  the  Statute,  and  being  first  duly 
sworn,  testified  as  follows: 

Cross-Examination 
By  Mr.  Perry: 

Q.     Your  name  is  Louis  P.  Lutfy  ? 

A.     Yes,  sir. 

Q.  You  are  a  physician  and  surgeon  here  in 
Phoenix  %  A.     Yes. 

Q.     Where  do  you  live.  Dr.  Lutfy? 

A.     I  live  at  714  West  Maryland  Avenue. 

Q.     Phoenix?  A.    Yes,  sir. 

Q.     You  are  one  of  the  plaintiffs  in  this  suit? 

A.     Yes,  sir. 

Q.  And  with  respect  to  the  insurance  policy  that 
you  are  bringing  this  suit  on,  did  you  order  that 
from  the  Company  or  did  Mrs.  Lutfy? 

A.     No,  I  ordered  that. 

Q.     From  what  agent  did  you  order  it? 

A.     From  Al  Lindsey. 
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Q.  Was  that  by  a  written  order  or  by  conversa- 
tion? A.     No,  it  was  over  the  telephone. 

Q.  Was  that  on  or  about  the  day  that  the  policy 
was  issued,  do  you  recall? 

A.     Let's  see  the  policy. 

(The  policy  was  handed  to  the  witness  by  Mr. 
Struckmeyer.) 

A.  I  ordered  the  insurance  on  September  19th, 
1947,  and  the  policy  is  dated  the  same  date,  but  I 
did  not  receive  it  until  one  or  two  weeks  later. 

Q.  (By  Mr.  Perry)  :  And  what  infomiation  did 
you  give  Al  Lindsey  with  respect  to  the  policy  when 
you  ordered  it? 

A.  I  gave  him  the  year  number,  the  motor  and 
serial  number,  and  the  cost. 

Q.     What  year  model  did  you  tell  him  it  was? 

A.     '47. 

Q.     Did  you  later  find  out  it  was  a  '46? 

A.  No,  I  am  not  sure  whether  it  is  a  '46  or  not, 
but  I  am  still  under  the  impression  that  it  is  a  '47 
automobile,  because  that  is  the  number  that  is  on 
the  certificate  of  title. 

Q.     In  any  event,  you  told  him  it  was  a  '47  model? 

A.    Yes. 

Q.  And  did  you  tell  him  when  you  had  bought 
it  ?  A.     Yes. 

Q.  And  what  did  you  tell  him  with  respect  to 
that?  A.     It   was  September  19th,  1947. 
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Q.  And  did  you  tell  him  whether  it  was  new  or 
used  when  you  bought  it  % 

A.     Yes,  I  told  him  it  was  new. 

Q.  And  did  you  tell  him  how  much  you  had  paid 
for  it?  A.     Yes,  the  cost  was  $5420. 

Q.     $5420?  A.     That  is  right. 

Q.  That  is  what  you  told  Lindsey  when  you 
bought  it?  A.     Yes. 

Q.  Was  there  anything  said  about  whether  or 
not  there  were  any  liens  on  it  or  whether  it  was  your 
sole  property? 

A.  Nothing  was  said  about  that,  but  I  told  him 
it  was  my  sole  property. 

Q.     That  is,  yours  and  Mrs.  Lutfy? 

A.     Yes. 

Q.  And  .you  said  something  about  the  certificate 
of  title  a  minute  ago.  What  certificate  of  title  did 
you  refer  to? 

A.  That  is  the  certificate  of  title  that  my  wife 
received  when  she  bought  the  automobile. 

Q.     Do  you  have  that,  Doctor? 

A.     No,  I  don't. 

Q.    Where  is  it,  do  you  know? 

A.  She  gave  it  to  a  man  by  the  name  of  Mar- 
ciano. 

Mr.  Struckmeyer:  Pardon  me  for  interrupting. 
Dr.  Lutfy,  you  only  testify  as  to  those  things  w^hich 
you  know  of  your  own  knowledge.     You  can't  say 
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what  Mrs.  I^utfy  did  unless  you  know  personally 
that  she  did  it. 

A.     I  can't  answer  that  question? 

Mr.  StruckiTieyer :     That  is  right. 

Mr.  Perry:  That  Marciano  that  you  speak  of  is 
M-a-r-c-i-a-n-o ?     Is  that  right? 

A.     Well,  he  says  I  can't  answer  that  question. 

Q.  All  right,  okay.  You  don't  know  Marciano 
at  all,  do  you?  A.     No. 

Q.  Did  you  ever  see  that  certificate  of  title  with 
respect  to  this  particular  automobile?  A.     No. 

Q.  You  never  had  an  Arizona  certificate  of  title 
for  it?  A.     No. 

Q.  Or  a  certificate  of  title  from  any  other  state 
issued  to  you?  A.     No. 

Q.  Now,  you  said  a  few  minutes  ago  that  you 
didn't  know  whether  the  car  was  a  '46  or  '47,  is 
that  true  ?  A.     As  far  as  I  know,  it  is  a  '47. 

Q.  And  w^hat  do  you  base  that  statement  on. 
Doctor? 

A.  That  information  is  the  information  that  I 
obtained  from  my  wife  when  she  called  me  and  she 
got  that  off  from  the  title. 

Q.  You  made  no  inquiry  to  ascertain  if  the  mo- 
tor number  or  serial  number  indicated  a  '46  or  '47 
car? 

A.  I  checked  the  motor  over  with  Mr.  Stephens 
of  the  Stephens — of  the  Lincoln-Mercury  at 
Phoenix,  and  he  says  there  is  only  one  model  Conti- 
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nental,  a  few  of  them  were  made  in  '46  and  a  few 
were  made  in  '47,  and  a  few  were  made  in  '48,  and 
that  that  they  are  all  exactly  identical,  the  only  dif- 
ference is  that  between  certain  numbers  they  desig- 
nate a  certain  car  as  a  '46  and  between  other  num- 
bers '47,  and  between  other  numbers  it  was  a  '48. 
Most  of  those  cars  were  made  in  '47.  There  were 
few  '46 's  and  a  very  few  '48 's. 

Q.     When  did  you  see  this  particular  car,  Doctor  ? 

A.     I    saw    this    particular    car    on — when    did 
you 

Mrs.  Lutfy:     Oh 


Mr.  Struckmeyer:  Now,  wait  a  minute,  Mrs. 
Lutfy,  you  can't  tell  him  anything  either. 

Mr.  Perry:  About  when,  as  nearly  as  you  can 
recall  *? 

A.  Well,  it  took  her  about  five  or  six  days  to 
make  the  trip  from  Chicago  to  Phoenix. 

Q.  Probably  it  would  be  somewhere  around  the 
25th  of  September,  1947? 

A.     That  is  right,  yes. 

Q.  Now,  at  the  time  you  ordered  the  insurance 
policy  the  car  was  not  in  Arizona,  was  it,  so  far  as 
you  know?  A.     No,  it  was  not. 

Q.  And  in  order  to  conserve  your  time  and  ours 
too,  would  you  just  give  us,  in  your  own  words,  the 
history  of  the  transaction  whereby  you  acquired  this 
car.  That  may  not  be  a  proper  question,  but  if  you 
don't  object  to  it 
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Afr.  Struckmeyer :  I'd  prefer  Mrs.  Lutfy  an- 
swering that. 

Mr.  Perry:  Well,  I  mean  as  far  as  the  Doctor 
knows. 

Mr.  Struckmeyer:  As  far  as  he  knows  pei'son- 
ally,  yes,  that  is  all  right. 

Mr.  Perry:     Yes. 

A.     Well 

Mr.  Perry:  What  I  mean  by  that.  Doctor,  is 
just  what  you  had  to  do  with  it. 

A.  Yes.  I  was  contacted  at  various  times  by  a 
used  car  dealer  from  whom  I  previously  purchased 
a  Ford  car,  who  were  doing  business  in  Phoenix 
under  the  name  of  Chadwick  and  Walden,  and  they 
stated  they  would  be  able  to  obtain  an  automobile 
for  me,  a  very  new  Lincoln  Continental  oif  the  show- 
room floors  in  Chicago,  for  $5900,  and  first  we 
wanted  to  make  arrangements  to  have  the  car 
shipped  by  railway  and  purchase  it  here,  but  due 
to  the  cost  of  shipping  it,  it  was  decided  that  I'd 
buy  the  car  here  through  them,  giving  them  a  check, 
making  the  check  ]3ayable  to  Consolidated  Motors 
in  Tucson,  and  the  check  would  be  postdated  about 
three  or  four  days  after  the  date  that  the  car  was 
bought  on  so  that  my  wdfe  could  go  over  and  view 
it  and  see  if  it  was  actually  a  new  automobile  and 
whether  it  was  actually  in  good  condition,  and  if  it 
was,  she  would  telephone  me  and  then  they  could 
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cash  the  check  and  she  could  take  delivery  of  the 
car. 

Mr.  Perry:  Let  me  interrupt  you  just  a  minute 
there.     This  Chadwick 

A.     Chadwick  and  Walden. 

Q.    Will  you  spell  those  names  ? 

A.     C-h-a-d-w-i-c-k  and  W-a-1-d-e-n. 

Q.  They  were  used  car  dealers  at  Phoenix,  were 
they?  A.     Yes. 

Q.  Well,  then,  I  don't  quite  understand,  what 
was  the  Consolidated  Motors  in  Tucson,  what  was 
their  connection  with  it? 

A.  All  right.  Well,  all  right.  This  is  the  way 
it  worked:  Chadwick  and  Walden  was  informed 
by  Consolidated  Motors  in  Tucson  that  they  knew 
where  an  automobile  could  be  purchased,  and  the 
Consolidated  Motors  in  Tucson  got  their  informa- 
tion from  a  firm  in  El  Paso,  and  each  one  of  these 
people  were  going  to  receive  a  commission  on  the 
deal. 

Q.     Well,  was  that  H.  J.  Chadwick,  do  you  know  ? 

A.     I  don't  know. 

Q.  Well,  all  right.  Do  you  know  if  Walden 's 
name  is  Bert  Walden?  A.     Yes. 

Q.     Which  one  did  you  deal  with.  Doctor? 

A.  Most  of  the  business  was  done  with  Mr. 
Walden.  However,  they  both  came  out  to  the  house 
that  evening  and  received  the  check. 

Q.     Both  of  them  came  out  to  your  house? 
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A.     Yes. 

Q.     And  aliout  when  was  that? 

A,     That  was  September  17th  or  18th. 

Q.  And  you  gave  them  a  check  for  how  much 
money'?  A.     $5900. 

Q.  And  that  was  payable  to  the  Consolidated 
Motors  at  Tucson?  A.     That  is  right. 

Q.     Then  go  ahead  and  tell  what  happened. 

A.  Okay.  When  she  got  back  there — no,  she 
called  me  and  stated  that  she  had  arrived  there  and 
that  she  had  contacted  Mr.  Marciano — they  gave 
us  the  name  and  the  telephone  number  of  the  man 
she  was  supposed  to  contact,  and  he  was  going  to 
take  her  down  to  the  Chicago  Sales  Corporation, 
which  was  the  Lincoln-Mercur}^  dealer  in  Chicago, 
to  see  the  automobiles.  Well,  she  called  in  the  aft- 
ernoon before  and  stated  she  was  going  the  next 
morning  to  see  the  automobiles  and  after  talking  to 
Mr.  Marciano,  he  suggested — he  asked  her  what  she 
was  going  to  pay  for  the  car,  and  she  said  $5900. 
He  said,  *'Well,  I  am  only  giving  56 — $5400  for  it." 
He  said,  "They  are  making  $500  on  you."  He  says, 
"I  will  just  as  soon  get  it  for  you  direct."  He 
said,  "However,  I  have  done  business  with  them 
before,  and  the  best  thing  for  you  to  do  is  just  tele- 
phone your  husband  and  tell  them  that  you  are  going 
to  buy  the  car  someplace  else  and  in  that  way  I  will 
get  it  for  you  direct,"  so  that  is  w^hat  we  did. 

Q.     Mrs.  Lutfy  then  telephoned  you? 
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A.  Telephoned  me  and  said  she  was  going  out  to 
see  the  cars  the  next  day,  but  that  the  price  he 
was  selling  it  for  was  $5400,  and  that  they  were 
going  to  make  $500  commission  on  the  deal. 

Q.  You  didn't  go  back  to  Chicago  on  the  deal 
at  all,  did  you  ? 

A.  No.  So  then  I  sent  her  a  Postal  money  order 
for  the  amount  of  $5400. 

Q.  Was  that  a  Postal  money  order  or  a  West- 
ern Union? 

A.  That  was  a  Western  Union  money  order 
dated  September  18th,  1947,  in  the  amomit  of  $5600. 

Q.     And  that  was  payable  to  Mrs.  Lutfy? 

A.     Mrs.  Tiny  Lutfy,  that  is  right. 

Q.     You  wired  that  on  the  18th? 

A.  I  wired  that  on  the  evening  of  the  18th  and 
she  received  it  on  the  19th. 

Q.  Then  did  you  hear  any  more  from  Mrs.  Lutfy 
concerning  the  purchase  of  this  car? 

A.  Yes.  She  called  me  up  and  gave  me — she 
called  me  up  the  next  day  and  said  she  had  bought 
the  automobile  and  she  gave  me  the  motor  number 
and  serial  number,  and  I  called  up  Mr.  Lindsey  and 
had  the  car  covered  with  insurance. 

Q.  Then  did  anything  further  transpire  that  you 
know  of  between  that  time  and  the  time  Mrs.  Lutfy 
brought  the  car  to  Phoenix? 

A.     No.     We  covered  it  with  insurance  and  she 
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drove  it,  and  it  took  her  about  five  or  six  days  to 
iict  to  Phoenix. 

Q.  Then  I  think  you  told  us  it  was  probably 
around  the  25th,  somewhere,  of  September,  when 
she  brought  the  car  here?  A.     That  is  right. 

Q.     Did  you  examine  it  at  that  time? 

A.    Yes. 

Q.  And  were  you  able  to  tell  from  your  examina- 
tion whether  it  was  a  new  or  used  car? 

A.  Well,  it  looked  like  a  new  automobile  to  me. 
There  was  no  mileage  on  it  except  the  mileage  that 
she  had  used  in  driving  it  out  here,  and  I  got  in 
it  and  examined  it,  and  as  far  as  I  could  tell,  it  was 
a  new  car. 

Q.  Did  you  have  anybody  else  make  an  examina- 
tion of  it  for  you  ? 

A.  No,  I  didn't.  Mr.  Chadwick,  he  looked  it  up 
in  his  little  book,  he  looked  up  the  number  in  his 
little  book,  and  he  said  that  particular  number  was 
at  the  tail  end  of  the  '46 's 

Q.  Now,  what,  if  anything,  did  you  do  toward 
getting  a  certificate  of  title  for  it? 

A.  Well,  I  wrote  to  Mr.  Marciano  and  told  him 
I  had  not  yet  received  the  certificate  of  title,  I  was 
waiting  for  it,  and  he  stated  he  had  just  gotten  it 
back  from  Springfield  and  wanted  to  know^  if  the 
paper  should  be  in  my  name  or  Mrs.  Lutfy 's  name, 
or  in  both  names,  that  it  could  not  be  issued  in  my 
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name,  and  I  told  him  to  go  ahead  and  issue  it,  and 
he  was  sending  the  title. 

Q.     When  was  that  that  you  wrote  to  him'^ 
I      A.     October  11th,  1947. 

Q.     Do  you  have  a  copy  of  the  letter.  Doctor? 
A.     Copy  of  the  letter  was  addressed  to  the  Mo- 
tor Vehicle  Department,  Springfield,  Illinois. 

"Dear  Sirs:  Please  register  Lincoln  convertible 
cabriolet.  Serial  and  Motor  No.  H-150,200  in  the 
name  of  Louis  P.  Lutfy,"  and  I  mailed  that  to  Mr. 
Marciano  at  7925  South  Trimble  Avenue,  Chicago, 
Illinois,  and  he  was  going  to  send  it  on  in  to  the 
Motor  Vehicle  Department  and  have  it  transferred 
into  my  name. 

Q.  Then  you  received  an  answer  from  him,  did 
you? 

A.  Well,  a  part  of  this  was  contacted  over  the 
telephone  and  a  part  of  it  was  by  mail. 

Q.  Well,  did  you  get  a  written  answer  from 
Marciano  ? 

A.     No,  I  didn't  get  a  written  answer  to  this. 

Q.     Did  he  call  you? 

A.  I  talked  to  him  on  the  telephone  later,  and 
he  said  he  was  taking  care  of  it,  and  I  would  re- 
ceive it. 

Q.  And  that  would  be  some  time  after  October 
nth?  A.     Yes. 

Q.  I  see.  He  never  did  send  you  the  certiticate 
of  title? 
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A.     No,  I  never  did  receive  the  certificate  of  title. 

Q.  Did  you  ever  make  any  application  to  the 
Arizona  Motor  Vehicle  Department  for  a  certificate 
of  title? 

A.  No,  because  I  would  have  to  have  this  Illinois 
title  before  I  could  do  that. 

Q.     Now,  this  car  was  stolen  from  you,  was  it? 

A.     Yes. 

Q.     When  was  that.  Doctor? 

A.  It  was  stolen  from  me  about — it  was  on  Tues- 
day, October  28th.  I  returned  to  the  office  about 
two  o'clock  and  parked  the  car  right  at  the  side  of 
my  building. 

Q.     AVhere  is  that? 

A.  At  301  West  McDowell  Road,  and  about  5 :15, 
upon  closing  the  office,  I  was  going  out  the  back 
door  to  get  into  the  automobile,  and  I  noticed  it  had 
disappeared. 

Q.     You  had  the  keys  to  it,  did  you? 

A.     Yes,  I  had  the  keys  in  my  pocket. 

Q.  And  what,  if  anything,  did  you  learn  about 
who  had  taken  the  car  or  how  it  had  disappeared, 
Doctor? 

A.  Well,  when  I  came,  I  had  a  doctor  occupy- 
ing the  back  rooms  of  my  office,  and  when  I  came 
back  looking  bewildered  he  says,  ''Oh,  I  saw  some- 
body get  in  your  car  and  drive  off,  and  I  was  com- 
ing back  to  tell  you  about  it,  but  the  phone  rang, 
and  I  went  and  answered  the  phone,  and  then  I 
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forgot  about  it,  I  gave  it  no  more  thought  because 
I  thought  you  were  having  a  mechanic  take  the  car 
to  have  it  repaired." 

Q.     What  doctor  was  that  % 

A.     Dr.  Reichert. 

Q.  Have  you  ever  seen  the  car  from  that  date  to 
this?  A.     No. 

Q.  Have  you  learned  where  the  car  is,  or  in 
whose  possession  it  is?  A.     Only  through 

Mr.  Struckmeyer:  The  record  may  show  that  I 
am  instructing  Dr.  Lutfy  to  answer  only  those  things 
which  he  knows  of  his  personal  knowledge. 

Mr.  Perry :     Well,  I  asked  him  if  he  had  learned. 

Mr.  Struckmeyer:     Yes. 

A.     I  have  learned  indirectly. 

Q.  And  from  whom  did  you  acquire  that  infor- 
mation ? 

A.     From  the  Federal  Bureau  of  Investigation. 

Q.  Were  you  told  by  the  Federal  Bureau  of  In- 
vestigation who  had  the  car  and  where  it  was? 

A.    Yes. 

Q.     And  what  did  they  tell  you? 

A.  They  stated  that  the  car  was  sold  in  Miami, 
Florida  at  an  auction  to  a  man  by  the  name  of  G. 
Horbath,  368  Northeast  52d  Street,  Miami,  Florida. 

Q.  Have  you  made  any  effort  to  repossess  the 
car  from  that  man?  A.     No. 

Q.     Why  was  that? 
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A.  Because  it  was  up  to  the  Insurance  Company 
to  repossess  it. 

Q.     You  have  not  tried  to  get  it  back  at  all? 

A.  No,  I  furnished  them  with  all  the  informa- 
tion on  the  car  and  everything,  and  gave  it  to  their 
representative,  and  asked  them  to 

Q.  (By  Mr.  Perry) :  Were  you  also  informed 
by  the  Federal  Bureau  of  Investigation  that  a  cer- 
tificate of  title  had  been  issued  to  this  man  Horbath  ? 

A.     No,  I  was  not. 

Q.  Now,  did  you  apply  for  a  warrant  of  arrest 
for  anyone  in  connection  with  the  theft  of  this  car? 

A.    Yes. 

Q.     Just  tell  us  about  that,  if  you  will. 

A.  Dr.  Reichert  and  my  wife  and  myself  went 
down  to  the  courthouse  and  signed  a  John  Doe  war- 
rant for  the  arrest  of  the  thief  who  stole  the  auto- 
mobile, gi^^ng  a  description. 

Q.  And  that  description  was  obtained  from  Dr. 
Reichert,  was  it?  A.     That  is  right. 

Q.     I  see.  A.     You  want  the  date  of  that? 

Q.     Yes,  if  you  have  it. 

A.     That  was  on  December  5th. 

Q.     '47? 

A.     '47,  yes.    Bob  Renaud,  the  County  Attorney, 

Q.  And  do  you  know  if  the  thief  was  ever  ap- 
prehended? A.     No,  I  don't  know. 

Q.  Now,  you  had  given  the  Consolidated  Motors 
a  check  for  $5900?  A.     Yes. 
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Q.     And  you  had  also  sent  your  wife  $5400? 
_    A.     5600. 
P  Q.     $5600?  A.     Yes. 

Q.     Did  you  get  back  the  $5900? 
A.     No,  I  got  back  part  of  it. 
Q.    I  see. 

A.     I  paid  them  their  commission  of  $500  and 
got  back  the  remainder. 
^j  Q.     That  is  Walden  and  Chadwick? 
^   A.     Yes. 

^  .  Q.     Did  you  have  a  lawsuit  with  them  about  that  ? 
P  A.     No,  I  didn't,  but  we  threatened  to  sue  them 
for  the  return  of  the  money. 

Q.     You  didn't  actually  file  any  suit? 
A.     We    attached   their   bank    accounts    but    we 
never  did  file  suit. 
Q.    Who  represented  you  in  that  matter? 
A.     My  brother,  William  P.  Lutfy. 
Q.     Then  you  attached  their  bank  accounts  for 
the  $5900?  A.     Yes. 

Q.    And  then  some  settlement  was  made  whereby 
you  got  back  5400? 

A.     Yes,    we    paid    them    the    commission    they 
wanted  and  got  back  the  remaining  money. 
Q.     It  was  $500  and  something  like  that? 
A.     Between  four  and  five  hundred  dollars  com- 
mission that  we  paid  them. 

Q.     Did  you  have  any  other  litigation  over  the 

purchase  of  this  car  ?  A.     No,  I  don 't  think  so. 

Q.     So  this  one  suit,  not  necessarily  a  suit,  but 
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tliis  attaclunent  of  the  money  of  AValden  and  Chad- 
wick's,  and  that  is  the  only  litigation  you  have  ever 
hadf  A.     Yes. 

Q.  And  where  was  that  done,  right  here  in 
Phoenix?  A.     Here  in  Phoenix,  yes. 

Q.  And  then  they  did  pay  you  the  5500,  what- 
ever it  amounted  to? 

A.  Yes.  They  stated  that  due  to  the  fact  they 
had  made  a  contact  for  us  and  they  had  spent  a 
considerable  amount  of  money  in  telephone  calls  and 
everything  that  they  were  entitled  to  that  commis- 
sion, so  we  paid  it  and  received  back  the  balance 
of  about  $5400  minus  the  cost  of  garnishments,  and 
so  forth. 

Q.  And  you,  yourself,  as  distinguished  from  Mrs. 
Lutfy,  had  nothing  to  do  with  the  transaction  back 
there  in  Chicago  other  than  what  phone  calls  you 
had  back  and  forth  to  her  and  the  wiring  of  this 
$5600?  A.     That  is  right. 

Q.  Did  you  at  any  time  learn  that  prior  to  the 
time  you  got  this  car  it  had  been  in  a  wreck? 

A.     No,  I  never  did  know  that. 

Mr.  Perry:     I  think  that  is  all  for  Dr.  Lutfy. 

(The  witness  was  excused.) 

I  hereby  certify  that  I  have  read  the  foregoing 
20  typewritten  pages,  and  changes,  if  any,  were 
made  by  me  and  initialed  in  ink,  and  the  same  is 
now  a  true  and  correct  transcript  of  my  testimony. 

/s/  LOUIS  P.  LUTFY. 
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was  called  as  a  witness  by  the  defendant  for  cross- 
examination  under  the  Statute,  and  being  first  duly 
sworn,  testified  as  follows: 

Cross-Examination 
By  Mr.  Perry : 

Q.     Now,  will  you  state  your  name,  please? 

A.     Bertha  A.  Lutfy. 

Q.  You  are  the  wife  of  Dr.  Lutfy  who  just  testi- 
fied here?  A.     Yes. 

Q.     And  one  of  the  plaintiffs  in  this  case? 

A.     Yes. 

Q.  You,  Mrs.  Lutfy,  had  nothing  to  do,  I  under- 
stand, with  the  ordering  of  this  policy  of  insurance 
in  which  this  suit  is  about?  A.     No. 

Q.  And  will  you  just  tell  us  all  that  you  can 
now  with  respect  to  the  purchase  of  this  particular 
car  ?    Just  give  me  a  history  of  it  if  you  can. 

A.  Well,  on  the  morning  of  about  the  17th  we 
received  this  call  from  Chadwdck  and  Walden  con- 
cerning this  particular  car.  Now,  I  might  say  that 
previous  to  this,  over  a  period  of  months,  they  had 
contacted  us  on  several  different  Continentals  that 
were  being  driven  through  Phoenix,  but  we  didn't 
want  them  because  they  weren't  new  cars.  When 
they  called  us  early  in  the  morning  they  said  it 
was  a  new  car  in  Chicago,  and  it  was  on  the  display 
floor  at  the  Chicago  Motor  Sales  Company. 
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Q.  Let  me  interrupt  you  ri^ht  there.  Did  you 
take  that  telephone  call,  or  did  the  Doctor? 

A.     We  were  in  bed.    He  took  the  call. 

Q.     I  see.    Go  right  ahead. 

A.  Then  my  husband  said — well,  the  conversa- 
tion went  on,  and  the  only  way  we  could  get  the 
car  was  for  one  of  us  to  go  back  there  and  drive 
it  out,  so  my  husband  said,  "All  right."  I  got  a 
plane  ticket  that  afternoon  to  fly  back  that  evening. 
Chadwick  and  Walden  came  out  to  the  house  around 
6 :30,  arrangements  were  made,  a  check  was  given  to 
them  made  out  to  the  Consolidated  Motors  in  Tuc- 
son, a  postdated  check.  Chadwick  &  Walden  told 
me  that  I  would  not  have  to  do  a  thing  but  get  off 
that  plane,  call  this  Republic,  I  think  it  was  10567, 
and  Mr.  Marciano,  and  he  would  take  me  to  the 
car.  They  said  the  car  would  be  in  our  name,  as 
a  matter  of  fact.  They  said  it  was  in  our  name  then 
when  they  came  out  to  the  house,  and  it  was  at  the 
Chicago  Motor  Sales  Company;  to  get  into  the  car, 
there  was  nothing  to  it  but  drive  off  then.  When  I 
arrived  in  Chicago,  I  called — I  called  Marciano.  He 
wasn't  home,  and  his  wife  told  me  to  come  out  to 
their  place,  so  I  got  a  cab  and  went  out  to  their 
home,  and  I  waited  for  him,  and  after  five  o'clock 
he  came  in,  and  he  confirmed  that  the  car  was  there 
but  it  was  not  in  our  name,  so  then  I  tried  to — oh, 
during  the  course  of  the  evening,  why,  he  asked  me 
what  I  was  paying  for  the  car  and  I  told  him  $5900, 


.  vs.  Louis  P.  Lutfy,  et  ux.  55 

Defendant's  Exhibit  No.  1 — (Continued.) 
(Deposition  of  Bertha  A.  Lutfy.) 
and  then  he  told  me,  why,  he  could  get  the  car  for 
$5420,  so  I  said,  "All  right."    Well,  Chadwick  and 
Walden  told  us  before  I  left,  they  said,  "We  aren't 
making  a  thing  on  this  car.    You  have  been  a  client 

of  ours,  you  bought  a  ear  from  us  and "  what 

did  he  say?  Oh,  he  said  that  the  difference  in  the 
])rice  of  the  automobile,  the  new  price,  and  the 
5900,  it  was  tax,  a  new  Chicago  tax,  and  all  of  that 
stuff. 

Q.     Who  told  you  that? 

A.     Walden  and  Chadwick  did  at  our  home. 

Q.     Both  of  them? 

A.  Yes.  They  said,  "We  aren't  making  a  thing 
on  this" — well,  I  made  the  deal  then  with  Marciano. 
I  went  the  next  morning  to  see  the  car,  and  it  was 
a  black  convertible  Continental,  and  it  was  at  the 
Chicago  Motor  Sales  Company;  it  was  not  on  the 
display  Avindow,  and  I  asked  why  it  was  not.  Mar- 
ciano said,  "Well,  you  were  supposed  to  have  come 
in  on  a  plane  early  this  morning" — and  I  didn't  get 
in  until  noon — and  they  said  they  thought  you 
weren't  coming  in.  It  had  white  side  wall  tires 
on  it,  and  somebody  else  that  was  buying  a  new  car 
there  wanted  the  white  side  walls  on  it  so  they  took 
them  off.  Well,  I  went  upstairs  at  the  Lincoln 
Agency  there,  I  think  it  was  the  third  floor,  and 
there  was  the  car,  they  were  putting  the  black  tires 
on,  so  that  was  the  difference  from  the  check,  you 
know,  5600,  and  then  it  was  cut  dowai  to  5420  was 
the  price  making  an  allowance   for   the   tires.     I 
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looked  the  car  over  and  it  looked  new  to  me,  no 
mileage  on  it,  and  there  was  another  brand  new 
Continental  in  there  with  no  plates  that  was  being 
taken  out  for  delivery  then,  and  I  looked  at  it  and 
had  them  put  the  hood  up  on  it,  and  I  looked  inside, 
looked  at  the  one  I  was  getting,  and  they  both 
looked  alike  to  me,  one  w^as  as  clean  as  the  other, 
so  I  had  the  check,  and  we  were  to  go  to  the  bank. 
He  said,  ''We  will  have  to  go  to  the  bank,"  so  I 
went  with  Marciano  to  the  bank  and  w^e  were  going 
to  meet  a  representative  of  the  Lincoln  Agency 
there,  and  at  the  bank  I  met  this  Mr.  Jordan  and 
we  were  in  there,  I  would  say,  about  20  minutes, 
and  then  one  of  the  bank  officials  w^ho  was  with  Mr. 
Jordan,  and  then  he  came  over  there  without  Mr. 
Jordan,  this  bank  official  and  myself,  and  then  I 
endorsed  the  check,  identified  myself,  and  he  en- 
dorsed the  check,  gave  it  to  Mr.  Jordan,  he  cashed 
it  and  he  gave  me  back  the  change  from  the  $5420. 
He  handed  me  the  title  to  the  car.  On  the  title  it 
was  '47,  so  I  left  the  bank 

Q.  Let  me  interru])t  you  right  there.  Whose 
name  was  the  title  in? 

A.  The  title  was  in  Donald  Jordan's  name.  So 
I  asked  Marciano,  I  asked  him  why  it  was  in  the 
name  of  Donald  Jordan,  I  was  talking  to  him.  He 
said,  "Well,  they  did  that  because  there  are  so  many 
people — people  that  want  Continentals  that  has  been 
on  the  floor  down  there,  you  know,  for  a  month  or 
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so,  and  so  many  people  before  them,  and  they  i^ut 
it  in  somebody's  names  and  they  say  the  car  is  sold, 
so  in  that  way  there  wouldn't  be  any  trouble  by 
somebody  coming  in  from  out  of  town  to  buy  the 
car."   Well,  that  sounded  satisfactory 

Q.  Was  anything  said  at  this  time  about  this 
man  Jordan  having  a  lien  on  the  car? 

A.  Well,  I  didn't  know — I  didn't  know  what 
was  going  on.  I  was  standing  there  in  the  bank  by 
one  of  those  pillars,  you  know,  and  I  had  been  wait- 
ing for  Mr.  Jordan.  I  met  him  and  he  went  over 
some  place  to  one  of  the  offices  there,  you  know, 
with  a  little  fence  in  the  bank,  and  was  talking  with 
them,  and  I  didn't  know.  The  man  came  over  with 
the  banker  and  I  identified  myself  and  made  the 
deal  there. 

Q.     That  was  the  Corn  Exchange  National  Bank  ? 

A.  No,  was  it  Corn — ^no,  no,  no — wait  a  minute, 
I  will  think  in  just  a  minute  the  bank.  It  was  this 
Exchange  National  Bank. 

Q.     The  Exchange  National  Bank*? 

A.     Yes. 

Q.  And  was  anything  said  at  that  time  or  any 
place  else  while  you  were  talking  there  that  this 
bank  had  a  mortgage  on  the  car?  A.     No. 

Q.     Where  is  this  bank,  Mrs.  Lutfy? 

A.    Well,  I  am  not  too  familiar  with  Chicago, ' 
but  it  was  on — you  know  the  address  there,  don't 
you,  Jimmie,  that  the  Exchange  National  Bank  is? 
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Mr.  Struckmeyer :  That  is  what  I  was  looking 
for. 

A.  Was  it  on  State  Street?  It  was  a  new  mod- 
ern bank  witli  a  drive-in  phice  there. 

Q.  (By  Mr.  Perry) :  Well,  it  doesn't  make  any 
particular  difference,  I  just  wondered  if  you  knew. 
In  any  event,  you  had  a  check  from  the  Western 
Union  payable  to  you?  A.    Yes,  sir. 

Q.     For  $5600?  A.     Yes,  sir. 

Q.     And  you  endorsed  the  check?  A.     Yes. 

Q.     And  gave  it  to  who? 

A.  To  Mr.  Jordan,  who,  in  turn,  endorsed  it  and 
cashed  it. 

Q.  Do  you  recall  the  name  of  the  bank  official 
that  was  there  at  the  time? 

A.  No,  but  there  is  on  this  check,  he  did  put  his 
endorsement  on  it  after  I  identified  myself.  It  is 
on  here.  I  have  a  photostatic  copy.  There  is  the 
endorsement  here  and  one  here.  I  don't  know  which 
one,  other  than  the  initial  '^RCL"  and  "RBH". 
Doesn't  it  look  like  that? 

Q.     Would  you  recaU  his  name? 

A.     Oh,  no,  no. 

Q.  The  name  Schussler — S-c-h-u-s-s-1-e-r  doesn't 
mean  anything? 

A.     No.    The  endorsement  is  on  here. 

Q.  Now,  when  I  interrupted  you,  you  started  to 
say  something  about  then  when  you  left  the  bank. 

A.     I  left  the  bank.    I  had  title  and  then  I  went 
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and  called  my  husband  to  have  it  covered  by  insur- 
ance. Then  I  wanted — I  asked  Marciano,  "Now, 
what  do  I  do — where  do  I  go  to  get  this  title  put 
into  my  name?"  So  he  said,  "Well,"  he  said,  "You 
let  me  take  care  of  that,"  and  as  long  as — I  told 
him  I  was  going  to  River  Forest  to  see  some  friends 
for  a  couple  of  days,  and  he  said,  "I  will  take  care 
of  that  in  the  morning  and  airmail  the  title  out  to 
Phoenix  and  it  will  be  there  before  you  arrive  in 
Phoenix. ' ' 

Q.     At  that  time  you  had  the  certificate  of  title? 

A.  I  had  the  certificate  of  title  and  I  had  put 
"Dr.  and  Mrs.  Louis  P.  Lutfy"  on  it.  I  had 
signed  it. 

Q.     Was  it  an  Illinois  certificate  of  title? 

A.    Yes. 

Q.     Issued  to  this  Donald  Jordan? 

A.     Donald  Jordan. 

Q.  And  then  you  signed  for  your  husband  and 
yourself  on  the  place  for  the  purchaser  to  sign? 

A.     Yes. 

Q.     And  then  gave  it  to  Marciano  ?  A.     Yes. 

Q.  All  right.  And  he  told  you  that  he  would  get 
it  transferred  and  send  it  to  you  at  Phoenix? 

A.     That  is  right. 

Q.     Then  what  happened,  Mrs.  Lutfy? 

A.  Well,  then,  I  went  to  River  Forest  and  was 
there  a  day  or  two,  and  then  drove  to  Phoenix. 
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Q.     You  made  no  ap])lication  to  obtain  an  Arizona 
certificate  of  title?  A.     No,  sir. 

Q.     And  you  and  your  liusband  both  drove  the 
car,  did  you,  until  it  was  stolen? 

A.     Well,  my  husband  drove  it  most  of  the  time 
because  I  had  my  own. 

Q.     You  drove  it  all  the  way  out  here? 

A.     Yes,  sir.  - 

Q.     Did  it  have  an  Illinois  license  still  on  it  when 
you  had  it? 

A.     No,  it  didn't.    Chadwick  and  Walden  told 
me  to  take  Arizona  plates  back  there. 

Q.     How  did  you  get  the  Arizona  plates  for  it? 

A.     Well,  I  just  took  some  Arizona  plates. 

Q.     Some  that  you  had  had  on  another  car  ? 

A.     Yes,  off  the  Buick. 

Q.     That  was  the  Buick  that  you  folks  had  owned 
here?  A.     That  is  right. 

Q.    And  you  took  the  plates  off  of  them? 

A.     That  is  right. 

Q.     Took  them  back  to  put  on  this  car  there? 

A.    Yes. 

Q.     And  drove  it  out  with  the  Arizona  plates 
on  it? 

A.     Yes,  sir.   Mr.  Marciano  put  them  on  for  me. 

Q.     Now,  how  many  times  did  you  meet  this  man 
Jordan  ?  A.     Once. 

Q.     And    that    was    in    the    Exchange    National 
Bank?  A.     That  is  right. 
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Q.  And  there  was  Marciano  and  you  and  Jordan 
and  some  official  or  some  employee  of  the  bank  there 
at  that  time  %  A.     That  is  right. 

Q.  And  you  were  all  there  together ;  I  mean  you 
would  have  heard  anything  that  the  rest  of  them 
said?  I  mean  all  four  of  you  were  right  there  to- 
gether, Jordan  and  the  bank  officer  and  Marciano 
and  yourself? 

A.  Yes.  Marciano  was  sitting  a  little  to  the  side, 
and  when  I  saw  the  title  was  in  Jordan's  name,  I 
stepped  over  and  talked  to  him  about  that  and  he 
told  me  the  story  that  I  have  previously  told. 

Q.  Did  Jordan  sign  the  certificate  of  title  and 
the  endorsement  on  it  to  you  and  the  Doctor  right 
there  in  your  presence?  A.     Yes. 

Q.  I  believe  you  already  told  us  then  when  he 
did  that  you  signed  Dr.  Lutfy 's  name  and  your 
name  where  the  purchasers  should  sign? 

A.     That  is  right. 

Up  until  that  time  had  you  driven  the  car? 

No. 

It  was  where,  at  the  Chicago 


Q 

A 

Q 

A 

Q 

A 


Chicago  Motor  Sales,  Lincoln-Mercury. 

Do  you  know  where  that  is? 

That  is  on  Michigan,  South  Michigan  Avenue. 
Q.     It  doesn't  make  any  difference,  I  just  won- 
dered if  you  knew. 

A.     It  is  one  of  the  main  Lincoln  agencies  there. 
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Q.  'Plioii  wlieii  you  left  the  bank  you  liad  already 
given  Marciano  the  title  certificate  back,  is  that 
right  ? 

A.  No,  not  in  the  bank,  I  didn't  give  it  to  him, 
no. 

Q.     Where  did  you  give  it  to  him,  Mrs.  Lutfy? 

A.  I  gave  it  to  him  after  I  picked  the  car  up. 
I  had  the  car,  and  when  I  was  getting  ready  to 
leave  him.  That  was,  I  don't  know  exactly  where  it 
was,  in  Chicago.    1  am  not  familiar  with  the  city. 

Q.  Do  you  know  whether  it  was  at  the  Chi<?ago 
Motor  Sales  Company?  A.     No. 

Q.  Then  after  you  left  the  bank  you  went  and 
got  the  car,  is  that  right? 

A.     I  went  and  got  the  car. 

Q.     Was  Marciano  or  Jordan  with  you  then? 

A.     Marciano. 

Q.  You  saw  Jordan  no  more  after  he  got  his 
money  ?  A.     No. 

Q.  Then  Marciano  went  back  with  you  to  this 
Chicago  Motor  Sales  to  get  the  car,  is  that  right? 

A.    Yes. 

Q.  And  then  some  time  after  that  you  gave  him 
the  certificate  of  title  back? 

A.  Yes — you  see,  I  saw  Jordan  no  more  after 
I  left  the  bank. 

Q.     Yes. 

A.  Well,  Mr.  Marciano  had  the  car  that  he  was 
driving  me  around  in  and  we  all  left  the  bank  to- 
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gether  and   Mr.   Marciano  left  Jordan   off  a   few 
blocks,  three  or  four  blocks  down  in  the  Loop  some- 
where, some  office. 

Q.  You  and  Marciano  went  on  back  to  the  Chi- 
cago Motor  Sales?  A.     That  is  right. 

Q.     You  got  the  car?  A.     That  is  right. 

Q.  What  I  am  trying  to  get  at  is,  when  was  it 
with  reference  to  that  that  you  gave  Marciano  back 
the  title  certificate. 

A.     It  was  after  I  got  the  car. 

Q.     And  you  don't  know  where? 

A.  It  was  in  Chicago.  I  will  tell  you — it  was  in 
front  of  the  Du  Pont  Company,  Du  Pont  de 
Nemours,  one  of  their  offices  that  I  gave  him  the 
title.    That  is  one  thing  that  I  remember. 

Q.     You  had  the  car  at  that  time? 

A.     Yes,  it  was  parked  right  in  front. 

Q.     How  did  you  happen  to  meet  Marciano  there  ? 

A.  Chadwick  and  Walden  had  given  me  one  of 
their  cards.  It  was  a  card  with  A.  Marciano  on  it 
and  his  telephone  number.  Republic  10567. 

Q.     He  never  did  give  you  the  title  after  that? 

A.     After  I  gave  it  to  him?  No. 

Q.     You  never  saw  it  any  more?  A.     No. 

Q.  And  these  Buick  plates,  were  they  used  on 
it  at  all  times  after  Marciano  put  them  on  up  until 
the  car  was  stolen? 

A.     I  don't  remember  that. 
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Q.  You  don't  remember  whether  you  put  any 
other 

A.  We  didn't  put  any  other  plates  on  it,  no.  I 
don't  remember. 

Q.  And  do  you  know  why  you  didn't  ask  or 
apply  for  Arizona  license  plates'? 

A.  Because  we  had  to  have  the  certificate  of 
title. 

Q.  AVhat  I  meant  was  why  you  didn't  apply  for 
Arizona  certificate  of  title. 

A.  Well,  we  kept  expecting  any  day  to  receive 
the  certificate  of  ownership,  you  know,  from  Mar- 
ciano,  and  it  never  did  come. 

Q.  I  get  you.  Did  you  have  anything  to  do  with 
the  settlement  with  this  Chadwick  and  Walden  suit, 
or  was  it  handled  by  the  Doctor  *? 

A.  Well,  I  was  there.  Yes,  I  guess  I  did  have 
something  to  do  with  it. 

Q.  You  heard  Dr.  Lutfy 's  testimony  about  the 
settlement,  that  is  correct  as  you  understand  it, 
is  it?  A.     Oh,  yes. 

Q.  Now,  this  $5600  telegraphic  money  order,  did 
you  see  how  the  proceeds  of  that  were  distributed 
there  in  the  bank  %  You  got  a  part  of  it  back  ? 

A.  Yes.  After  I  identified  myself  to  the  bank 
employee,  I  endorsed  the  check  in  his  presence 
then.  Then  he  came  to  Jordan  and  stepped  over 
to  the  Cashier's  window  and  cashed  it  and  gave  me 
the  change. 
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Q.  And  did  you  see  him  do  anything  with  the 
part  that  he  kept,  give  it  to  anybody  else  % 

A.     No. 

Q.  He  didn't  give  it  to  anybody  in  your  pres- 
ence? 

A.     No,  because  Marciano  was  standing  by  me. 

Q.     How  much  did  you  get  back  %  A.     $180. 

Q.     That  was  on  what  date? 

A.     That  was  about  the  19th. 

Q.  That  is  the  same  day,  in  any  event,  that  you 
phoned  Dr.  Lutfy  that  you  purchased  the  car? 

A.     Yes. 

Q.  When  you  first  saw  the  car  there  at  the  Chi- 
cago Motor  Sales,  did  it  have  any  license  plates  on 
it?  A.     No. 

Q.  Never  did  until  you  had  the  Arizona  plates 
put  on?  A.     I  don't  know  whether  it  ever  did. 

Q.     No,  but  I  mean  while  you  saw  it? 

A.     No. 

Q.  This  title  certificate  that  was  given  you  by 
Mr.  Jordan,  did  it  show  any  lien  in  favor  of  the 
Exchange  National  Bank,  or  anyone  else? 

A.     I  don't  know. 

Q.     You  don't  remember?  A.     I  don't. 

Q.  The  reason  I  asked  you,  Mrs.  Lutfy,  the  in- 
formation we  have  is  that  there  was  a  mortgage  on 
the  car  to  this  Exchange  National  Bank  and  that  a 
portion  of  the  money  that  you  paid  to  Jordan  was 
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used  to  pay  for  that  lien.    Did  you  know  anything 
about  that  at  all? 

A.  Well,  I  will  tell  you,  when  I  had  the  title 
and  I  was  in  such  a  hurry  to  get  out  of  Chicago  and 
I  went  over  and  saw  the  model  number,  '47,  and 
Donald  Jordan's  name,  and,  of  course,  that  was  all 
i-ight  by  me  because  Marciano  had  told  me  that 
story,  and  Marciano  told  me  where  to  sign  the  title 
and  all,  and  I  signed  it  and  I  can  see  now  as  long 
as  the  car  was  stolen  why  that  was  all  in  such  a 
huvry. 

Q.  You  didn't  notice  a  lien,  any  notation  of  a 
lien  on  there  in  favor  of  this  bank? 

A.     I  really  didn't  pay  any  attention. 

Q.  Or  any  stamp  by  the  bank  that  that  lien  was 
paid  off? 

A.  1  couldn't  tell  you,  I  mean  I  couldn't  swear 
to  anything  like  that. 

Q.  In  any  event,  you  didn't  see  Jordan  pay  any 
of  that  money  over  to  the  bank  ? 

A.  All  he  did,  that  I  saw  him  do  in  the  bank, 
was  to  get  the  cash  on  the  check,  because  I  endorsed 
it,  gave  it  to  him,  he  endorsed  it,  stepped  over  to  the 
window,  cashed  it  and  came  back  to  this  pillar  with 
a  little  bench  around  it  and  paid  me,  and  I  turned 
around  and  talked  to  Marciano,  and  we  were  on  our 
way  out  of  the  bank. 

Q.     I  mean  you  didn't  see  him  go  back  to  the 
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window  or  any  place  and  pay  any  money  to  the 
bank? 

A.  As  I  say,  when  we  first  came  in,  after  I  met 
him,  he  was  supposedly  one  of  the  officials  from 
the  Lincoln  Company,  Marciano  told  me,  and  I 
saw  him  talking  to  people,  you  know,  behind  this 
little  railing  of  this  bank,  and  the  official  came  over 
with  him  and  I  made  the  identification  and  we  were 
around  this  little  pillar  there. 

Q.  This  bank  official  was  particular  about  your 
identification,  I  take  if? 

A.     Definitely;  absolutely. 

Q.     Did  you  have  to  show,  him  some  papers? 

A.  I  had  to  show  him  my  driver's  license  and 
I  showed  him  the  Western  Union  telegram  that 
came  Avith  the  check. 

Q.     He  was  particular  about  it*? 

A.     Oh,  very,  very. 

Q.  And  did  Marciano  or  Jordan,  either  one  of 
them,  tell  you  why  they  wanted  to  meet  at  the  bank 
to  transact  this? 

A.  I  asked  Marciano,  well,  ''Why  do  we  have  to 
go  to  the  bank"?  "Well,"  he  said,  "it  is  Saturday 
and  the  banks  close  at  noontime,"  and  this,  that  and 
the  other,  you  know,  and  he  was  in  a  rush  to  get 
into  the  bank  before  noon  and  get  this  all  straight- 
ened out. 
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Q.  Neitlier  one  of  them  told  you  about  there 
being  a  mortgage  on  the  car? 

A.     Not  a  thing. 

Q.  The  information  that  you  had  was  that  it  was 
a  new  car  on  the  floor  of  this  Motor 

A.  Absohitely.  They  told  us  here  in  Phoenix  that 
it  is  sitting  back  there  in  that  display  window  floor 
there  and  it  is  a  new  car  all  right,  and  all  you  had 
to  do  is  to  get  in  the  car,  don't  talk  anything  about 
price  or  anj^thing,  just  have  to  get  in  the  car  and 
drive  back  to  Phoenix;  very  simple. 

Q.  The  first  you  knew  that  it  was  registered  in 
Jordan's  name  was  there  at  the  bank,  is  that  it? 

A.     That  is  right ;  that  is  right. 

Mr.  Perry:     That  is  all. 

(The  witness  was  excused.) 

I  hereby  certify  that  I  have  read  the  foregoing  19 
typewritten  pages,  and  changes,  if  any,  were  made 
by  me  and  initialed  in  ink,  and  the  same  is  now  a  true 
and  correct  transcript  of  my  testimony. 

/s/  BERTHA  A.  LUTFY. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Be  It  Known  that  I  took  the  foregoing  depositions 
pursuant  to  notice  on  file  herein;  that  I  was  then 
and  there  a  Notary  Public  in  and  for  the  County 
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of  Maricopa,  State  of  Arizona,  and  by  virtue  thereof 
authorized  to  administer  an  oath ;  that  the  witnesses 
before  testifying  were  duly  sworn  by  me  to  testify 
to  the  truth,  the  whole  truth  and  nothing  but  the 
truth;  that  said  depositions  were  reduced  to  type- 
writing under  my  direction,  and  that  the  foregoing 
39  typewritten  pages  constitute  a  full,  true  and  ac- 
curate transcript  of  the  words  and  testimony  of 
said  witnesses  and  all  proceedings  had. 

Witness  my  hand  and  seal  of  office  this,  the  7th 
day  of  January,  1949. 

[Seal]        /s/  LOUIS  L.  BILLAE, 
Notary  Public. 

My  commission  expires  March  27,  1951. 
[Endorsed] :     Filed  Feb.  10,  1949. 


DEFENDANT'S  EXHIBIT  NO.  2 

Feb-ll-47  26-59752  -719-600  17.00 

Name  Don  E.  Jordan  2704589 

Street  Address  343  S.  Dearborn  St., 

City  or  Town  Chicago  Zone  Comity  Cook  Illinois 

Name  of  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 
Factory  No.  H-150  200  Engine  No.  H-150  200 
Model  66H  No.  and  Bore  of  Cyl.  2  15/16  Horse  Power  41.4 
Written  Signature  of  Owner  Don  E.  .Jordan 
License  Plates  bearing  above  number  are  assigned  to  owner  named 
hereon  for  motor  vehicle  described  for  year  ending  December  31, 
1947.    Edward  J.  Barrett,  Secretary  of  State  1947 
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DofViulant's  Exliibit  No.  2 — (Continued) 
Send  Separate  Remittance  With  Applications  for  Kacli  Vehicle^ 
Do  Not  Send  Cash  or  Stamps.    Send  Check,  Draft,  or  Money 
Order. 

Last  Identification  Card  to  Be  Attached  Here 
A  title  application  should  accompany  this  application  if  an  Illi- 
nois title  has  not  been  issued  in  your  name  for  this  vehicle.  If  new 
car  purchased  dealer  must  execute  Bill  of  Sale  on  back  of  your 
title  application.  If  used  car  purchased  send  assigned  title  with 
these  applications. 

I  (We)  purchased  or  acquired  the  above  described  motor 
vehicle  New,  on  January  8,  1947,  by  Bill  of  Sale  from  Motor  Sales 
Co. 

Whose  Address  is  2545  South  IMichio^an  Ave.,  Chicago  16,  Illinois 
Where  did  you  register  car  last  year  .^  Just  bot      License  No.  Just 
bot     When  did  you  bring  car  to  Illinois  f  J  ust  bot 
If  Illinois  Certificate  of  Title  has  been  issued  by  the  State  in  your 
name,  show  title  number  Just  bot 
Remarks :  None 

Subscribed  and  sworn  to  before  me  this  8  day  of  January,  1947 
(Seal )  Marguerite  B.  IMiller,  Notary  Public 

2545  South  Michigan  Ave.,  Chgo. 

Office  Use  Only  All  Questions  Office  Use  Only- 

Must  Be  Answered  Fully 
Description  of  Remittance :  Draft,  Certified  Check, 
Postal  or  Exp.  M.  0.  No.         $17.50,  Peterson 

Passenger  Car  Application 
Carrying  not  more  than  seven  passengers 
Edward  J.  Barrett,  Secretary  of  State 
P^r  Instructions,  See  Opposite  Side 

164383 

Attach  to  Appl.  in  Same  Name 

Name  D.  E.  Jordan  2704589 

Street  Address  1220  No.  State  Parkway  Duplicate 

City  or  Town  Cliicago  Illinois 

Name  off  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  46 
Factory  No.  H  150  200  Engine  No.  H  150  200  Horse  Power  41.4 
Written  Signature  of  Owner  D.  E.  Jordan 
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Defendant's  Exhibit  No.  2 — (Continued) 
The  following:  lien  is  recorded  against  this  vehicle : 
Amount  $1577.89      Kind  of  Lien  Chat.  mgt. 
In  Favor  of  Exchange  National,  130  S.  LaSalle   Chgo. 
(Stamped  Paid  10  16  1947) 

Print  or  Tj^pewrite  Name  and  Address  in  Full — Use  Black  Ink 
Colored  Inks,  Rubber  Stamps,  or  Pencils  Do  Not  Photograph 

Reason  for  requiring  duplicate  Lost 

Date  of  purchase  of  vehicle  April  21, 1947 

Number  of  Original  Title  2704-589 

Last  license  number  719-600 

Is  this  vehicle  used  as  a  taxi-cab  ?  no 

Are  you  still  the  OAvner  of  this  vehicle  ?  yes 

Who  has  possession  of  this  vehicle  at  the  present  time  ?  me 

Name  D.  E.  Jordan 

Address  1220  No.  State  Parkway 

(Certificate  of  Title  Issued  Oct  18  1947)  0  K'D 

If  you  have  endorsed  the  original  certificate  of  title,  to  whom  did 
you  endorse  it  f 

Name 
Address 

If  original  title  was  mailed  to  lienholder,  this  application  must  be 
accompanied  by  a  statement  from  the  lienholder  that  the  original 
title  is  not  in  his  custody. 

This  application  must  be  executed  by  person  to  whom  lost  title 
was  issued. 

Subscribed  and  sworn  to  before  me  this  16th  day  of  October,  1947. 
(Seal)  Phyllis  L.  Kamis,  Notary  Public 

343  So.  Dearborn  St. 

Mail  Certificate  of  Title  to  D.  E.  Jordan 
Address  343  So.  Dearborn  St.,  Chicago,  Illinois 

Application  for  Duplicate  Certificate  of  Title 

For  Any  Motor  Vehicle,  Trailer,  and  Semi-Trailer 

Certificate  of  Title  Fee  50c — Required  by  Law 

Edward  J.  Barrett,  Secretary  of  State 

A.  R.  Millard 

For  Duplicate  Title  Only  For  Duplicate  Title  Only 

(Stamped  Checked  Oct.  17, 1947  E.  Hart) 
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l^ofondant's  P]xliibit  No.  2— (CVmtinued) 
Oct-18-47  17-7608  T)T  2-704-589  2  0.50 

Application  for  Duplicate  rcrtificate  of  Title  for  Motor  Vehicle 
(Read  instructions  carefully)  Oct  17  1947 

Answer  all  (juestions  fully.  Incomplete  applications  or  incor- 
rect fees  will  be  returned. 

Do  Not  Send  Currency  or  Stanijis.  The  Secretary  of  State  will 
assume  no  responsibility  for  loss.  Send  Certified  Check,  Draft  or 
Money  Order  With  Each  Individual  Application. 

Duplicates  will  only  be  issued  in  case  Secretary  of  State  is  sat- 
isfied original  is  lost  or  destroyed,  and  upon  Oath  of  applicant  to 
that  effect. 

Cost  of  duplicate  Titles,  50  cents  each. 

This  application  must  be  signed  in  same  manner  as  original. 

Duplicate  will  not  be  issued  unless  signature  agrees  with  the 
signature  on  the  Original  Application. 

If  original  title  is  in  joint  names,  both  i)arties  must  sign  this 
application. 

If  the  party  in  whose  name  original  was  issued  is  deceased,  Copy 
of  Letters  of  Administration,  or  Court  Order,  must  accompany 
this  application. 

Trustee  must  attach  Copy  of  Appointment  by  Court. 

If  applicant  can  not  sign  name,  his  or  her  mark  must  be  wit- 
nessed by  third  person  before  notary. 

Any  person  knowingly  making  a  false  statement  in  any  applica- 
tion for  Certificate  of  Title  or  any  other  document  required  by 
the  Motor  Vehicle  Anti-Theft  Act,  may  be  punished  by  a  fine  of 
not  more  than  one  thousand  dollai-s  or  imprisonment  for  not  more 
than  one  year,  or  both.  (16  Motor  Vehicle  Anti-Theft  Act.) 
Law  Limits  Fee  of  Notary  Public  to  Not  More  Than  25c 
Edward  J.  Barrett,  Secretary  of  State 

Name  Donald  E.  Jordan  2704-589 

Address  1220  N.  State  Parkway 

City  or  Town  Chicago  County  Cook  Illinois 

Name  of  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 
Factory  No.  H-150  200    Engine  No.  H-150  200    Horsepower  41.4 
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Defendant's  Exhibit  No.  2 — (Continued) 
Signature  of  Owner  D.  E.  Jordan 
Apr.  21, 1947 

This  vehicle  is  subject  to  the  following  lien : 
Amount  $1577.89      Kind  of  Lien  chattel  mtg. 
In  Favor  of  Exchange  National  Bank,  130  S.  LaSalle  St. 

If  this  vehicle  is  used  as  a  taxi-cab,  place  the  word  ' '  Taxi ' '  in  ad- 
dition to  style  of  body,  in  style  of  body  space  above. 

Print  or  Typewrite  Name  and  Address  in  Full 

Use  Black  Ink 

Colored  Inks,  Rubber  Stamps,  or  Pencils  Do  Not  Photograph 

Reason  for  requiring  correction : — Check  reason — 

To  register  a  lien  xx       To  correct  an  address  f^ 

(Other  reasons  not  tilled  out) 
(Certificate  of  Title  stamp  Issued  Apr  21 1947) 
Imperative — Return  incorrect  title :  Number 

This  application  authorizes  the  Secretary  of  State  to  change  any 
records  affected  by  this  application. 

Subscribed  and  sworn  to  before  me  this  10  day  of  April,  1947. 
(Seal)  William  Finucci,  Notary  Public 

130  So.  LaSalle  St. 

Mail  Certificate  of  Title  to  Exchange  National  Bank 
Address  130  S.  LaSalle  St.,  Chicago,  Illinois 

All  Questions  Must  Be  Answered  Fully 
Application  for  Corrected  Certificate  of  Title 

For  Any  Motor  Vehicle 

To  Be  Used  When  Original  Title  Is  in  Error 

Certificate  of  Title  Fee  50c — Required  by  Law 

Edward  J.  Barrett,  Secretary  of  State 

L  For  Instructions,  See  Opposite  Side 

*-       (Stamped  Checked  Apr  17  1947  Bogenschutz) 

For  Title  Correction  For  Title  Correction 

Name  Don  E.  Jordan  2704589 

Street  Address  343  S.  Dearborn  St., 

City  or  Town  Chicago  Zone  County  Cook  Illinois 

Name  off  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 
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Defendant's  Exhibit  No.  2— (Continued) 
Factorj'  No.  H-150  200    lOnprino  No.  H-IHO  200    Horse  Power  41.4 
Written  Sifynaturc  of  Owner    I  )on  E.  Jordan 
This  vehicle  is  subject  to  the  following  lien  :  None 

Print  or  Typewrite  Above,  Use  Black  Ink  Only 
Instructions 

1.  All  questions  must  be  answered  in  lull. 

2.  Applicant  must  sign  personally. 

3.  If  application  is  in  the  name  of  a  firm,  the  firm  name  must  be 
countei-signed  by  an  authorized  official  of  the  company. 

4.  If  application  is  in  two  or  more  names,  each  individual  must 
sign. 

5.  Application  must  be  properly  acknowledged. 

6.  Amount  and  kind  of  lien,  name  and  address  of  lien  holder 
must  be  given. 

7.  If  purchased  new^  have  dealer  complete  Bill  of  Sale  form  on 
back  of  this  application. 

8.  If  purchased  used,  attach  the  Certificate  of  Title  assigned  to 
you  by  the  seller. 

9.  Before  accepting  an  assigned  title,  liens  on  face  of  title  must 
be  stamped  paid  and  signed  by  lien  holder  or  an  authorized 
official. 

10.  Any  changes,  erasures,  mutilations,  ink  eradications  upon  Bill 
of  Sale,  Certificate  of  Title,  Certificate  of  Origin  voids  assign- 
ment and  will  not  be  accepted. 

I  (We)  acquired  the  above  car  New  x  on  January  8 1947 

From  Motor  Sales  Co. 

Whose  address  is  2545  South  Michigan  Ave.,  Chicago  16,  111. 

Have  you  operated  this  car  in  Illinois  f  Just  bot 

Do  you  intend  to  operate  this  car  ?  Yes 

When  did  you  bring  this  car  to  Illinois '?  Just  bot 

Are  you  a  licensed  dealer  in  cars  ?  No 

Remarks :  None 

Subscribed  and  sworn  to  before  me  this  8  day  of  January,  1947 
(Seal)  Marguerite  B.  Miller,  Notary  Public 

2545  South  JVIichigan  Ave.,  Chgo.,  111. 
(Stamped  Certificate  of  Title  Issued  Feb  26  1947) 
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Defendant's  Exhibit  No.  2— (Continued) 
Mail  Certificate  of  Title  to  Don  E.  Jordan 
Address  343  S.  Dearborn  St.,  Chicago,  Illinois 

(In  Ink  17.50  Peterson) 

Surrendered  Title  Number 

Application  for  Certificate  of  Title  Only 

For  Any  Motor  Vehicle,  Trailer,  or  Semi-Trailer 

Certificate  of  Title  Fee  50c — Required  by  Law 

Edward  J.  Barrett,  Secretary  of  State 

For  Title  Only  For  Title  Only 

Feb-11-47  26-59753  -719-600  0.50 

Application  for  Certificate  of  Title  for  Motor  Vehicle 

(Read  instructions  carefully) 

Answer  all  questions  fully.  Incomplete  applications  or  incor- 
rect fees  will  be  returned. 

Do  Not  Send  Currency  or  Stamps,  as  the  Secretary  of  State 
will  not  accept  stamps  and  will  assume  no  responsibility  for  the 
loss  of  currency.  Send  Certified  Check,  Draft,  Postal  or  Express 
Money  Order  With  Applications. 

The  law  requires  both  factory  and  engine  numbere  on  applica- 
tion. Where  factory  and  engine  numbers  are  the  same,  write  ''No 
Number"  in  the  factory  number  space. 

Certificate  of  Title  must  be  assigned  and  delivered  to  purchaser. 

The  Motor  Vehicle  Anti-Theft  Act,  approved  May  11,  1933, 
provides  that  the  Secretary  of  State  shall  not  after  January  1, 
1934,  register  or  renew  a  registration  of  any  motor  vehicle,  unless 
and  until  the  owner  shall  make  application  for  and  be  granted  a 
Certificate  of  Title.  (Sec.  3  (a).) 

The  Fee  for  Certificate  of  Title  Is  50c. 
'     An  owner  who  registers  a  vehicle  does  not  apply  for  a  Title  each 
year.  His  original  Certificate  of  Title  is  valid  as  long  as  he  retains 
that  vehicle. 

Any  pereon  knowingly  making  a  false  statement  in  any  applica- 
tion for  Certificate  of  Title  or  any  other  document  required  by  the 
Motor  Veliicle  Anti-Theft  Act,  may  be  punished  by  a  fine  of  not 
more  than  one  thousand  dollars  or  imprisonment  for  not  more 
than  one  year,  or  both.    (Sec.  16  Motor  Vehicle  Anti-Theft  Act.) 

If  application  is  for  registration  of  a  New  car  purchased  from 
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Defendant's  Exhibit  No.  2 — (Continued) 
a  dealer  for  whieh  a  Certifieate  of  Title  has  not  i)i'evioiisl.v  been 
issued.  Dealei-  must  complete  bill  of  sale  form  at  bottom  of  appli- 
cation.  (Sec.  4  (b).) 

Law  Limits  Fee  of  Notary  Public  to  Not  More  Than  25c 

The  undersi}2:ned  statements  were  subscribed  and  swoi-n  to  be- 
fore me  tiiis  8  day  of  »]anuary,  1947. 

(Seal)  Marp:uerite  B.  Miller,  Notary  Public 

2545  South  :\Iiehijran  Ave.,  Chf,'0.,  III. 
Firm  Name  j\Iotor  Sales  Co.  of  2545  South  Michigan  Ave.,  Chi- 
cago 16,  111.,  in  consideration  of  $4848.00  do  hereby  sell  on  1-8-47 
a  Lincoln  Cont.  Cab.,  Year  Model  1946,  Model  66H,  Horsepower 
41.4,  Factory  No.  H-150  200,  Engine  No.  H-150  200 
This  motor  vehicle  is  equipped  with  safety  glass  wherever  glass  is 
used  in  doors,  windows,  windshields,  etc.  Yes 
To  Don  E.  Jordan  of  343  S.  Dearborn  St.,  Chicago,  Illinois. 

(Original  Bill  of  Sale) 

The  undersigned  is  the  lawful  and  legal  owner  of  the  above  de- 
scribed new  automobile  and  guarantees  it  to  be  free  from  all  mort- 
gages, mechanic's  lien,  finance  loans,  and  conditional  sales  con- 
tracts, notes  or  any  encumbrance. 

With  the  following  exceptions : 
There  is  a  lien  or  encumbrance  of  None 
Dealer's  License  Number  5111 
(Stamped  Apr  18  1947) 

Signature  of  Seller  Motor  Sales  Co. 
By  E.  Zientek  (Agent  of  Company) 
Signature  of  Buyer  Don  E.  Jordan 
Edward  J.  Barrett,  Secretary  of  State 

State  of  Illinois 

The  Secretary  of  State 

Certificate  of  Title  of  a  IMotor  Vehicle 

(Stamped  Surrendered  Title  Apr  18  1947) 
I,  Edward  J.  Barrett,  Secretary  of  State  of  the  State  of  Illinois, 
do  hereby  certify  that  application  has  been  made  to  me  for  a  cer- 
tificate of  title  of  a  motor  vehicle  described  as  follows : 
Name  Don  E.  Jordan  Title  No.  2704589 

Street  Address  343  S.  Dearborn  St., 
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Defendant's  Exhibit  No.  2— (Continued) 
City  or  Town  Chicago  Zone  County  Cook  Illinois 

Name  of  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 
Factory  No.  H-150  200  Engine  No.  H-150  200  Horse  Power  41.4 
Written  Signature  of  Owner  Don  E.  Jordan 
This  vehicle  is  subject  to  the  following  lien  :  None 
Applicant  has  stated  under  oath  that  said  applicant  is  the  owner 
of  said  motor  vehicle  and  that  it  is  subject  to  the  above  liens  and 
encumbrances  and  no  others. 

I  do  further  certify  that  I  have  used  reasonable  diligence  in 
ascertaining  that  the  facts  stated  in  said  application  for  a  certifi- 
cate of  title  are  true.  Therefore,  I  certify  that  the  above  named 
applicant  has  been  duly  registered  in  my  office  as  the  lawful  owner 
of  the  above  described  motor  vehicle,  and  it  appears  upon  the  offi- 
cial records  of  my  office  that  at  the  date  of  the  issuance  of  this  cer- 
tificate said  motor  vehicle  is  subject  to  the  liens  hereinbefore 
enumerated. 

In  Witness  Whereof,  I  have  hereto  affixed  my  signature  and  the 
Great  Seal  of  the  State  of  Illinois,  at  Springfield.       Feb  25  1947 

Edward  J.  Barrett,  Secretary  of  State. 
( Keep  this  Certificate  of  Title  in  a  safe  place.  Do  not  accept  title 
showing  any  erasures,  alterations  or  mutilations) 

State  of  Illinois 
The  Secretary  of  State 
Certificate  of  Title  of  a  Motor  Vehicle 
I,  Edward  J.  Barrett,  Secretary  of  State  of  the  State  of  Illinois, 
do  hereby  certify  that  application  has  been  made  to  me  for  a  cer- 
tificate of  title  of  a  motor  vehicle  described  as  follows : 

( Stamped  Surrendered  Title  Oct  24  1947 ) 

f  A  76717 

Name  D.  E.  Jordan  2704589 

Street  Address  1220  No.  State  Parkway  Duplicate 

City  or  Town  Chicago  Illinois 

Name  of  Car  Lincoln  Cont.,    Style  of  Body  Cab.,    Year  Model  46 
Factory  No.  H  150  200    Engine  No.  H  150  200    Horse  Power  41.4 
Written  Signature  of  Owner  D.  E.  Jordan 
The  following  lien  is  recorded  against  this  vehicle : 
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Defendant's  Exhibit  No.  2— (Continued) 
Amount  $1577.89      Kind  of  Lien  Chat,  mgt 
In  Favor  of  Exchanjje  National,  130  S.  LaSalle,  Chgo. 

(Stamped  illegible) 
Applicant  has  stated  under  oath  that  said  applicant  is  the  owner 
of  said  motor  vehicle  and  that  it  is  subject  to  the  above  liens  and 
encumbrances  and  no  otliers. 

I  do  further  certify  that  I  have  used  reasonal)k'  diligence  in 
ascertaining  that  the  facts  stated  in  said  application  for  a  certifi- 
cate of  title  are  true.  Therefore,  I  certify  that  the  above  named 
applicant  has  been  duly  registered  in  my  ofifice  as  the  lawful  owner 
of  the  above  described  motor  vehicle,  and  it  appears  upon  the  offi- 
cial records  of  my  office  that  at  the  date  of  the  issuance  of  this  cer- 
tificate said  motor  vehicle  is  subject  to  the  liens  hereinbefore 
enumerated. 

In  Witness  Whereof,  I  have  hereto  affixed  my  signature  and  the 
Great  Seal  of  the  State  of  Illinois,  at  Springfield.         Oct  18  1947 

Edward  J.  Barrett,  Secretary  of  State. 
(Keep  this  Certificate  of  Title  in  a  safe  place.  Do  not  accept  title 
showing  any  erasures,  alterations  or  mutilations) 

To  be  filled  in  by  seller  and  delivered  with  vehicle  to  the  pur- 
chaser. Application  for  new  certificate  of  title  must  be  made  and 
immediately  forwarded  to  the  Secretary  of  State  with  fee  of  50c. 

Assignment  of  Title 
For  Value  Received  (We)  Hereby  Sell  and  Assign  to 
Henry  Green       2847  Washington  Blvd.       Chgo,  111. 
The  motor  vehicle  described  on  the  reverse  side  of  this  certificate 
and  I  (we)  hereby  warrant  the  title  of  the  said  motor  vehicle  to  be 
free  from  all  liens  and  encumbrances  except  as  follows : 
Amount  of  Lien  $  none      Kind  of  Lien 
In  favor  of 

Signature  D.  E.  Jordan,  Seller 

Subscribed  and  sworn  to  before  me  this  22  day  of  October  1947 

William  H.  Roberts  (Notary  Public)  (Seal) 
My  Commission  Expires  Sept.  29, 1951 
(No  data  in  rest  of  form) 
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Defendant's  Exhibit  No.  2 — (Continued) 

MF  7 
Name  Henry  Green  Title  No.  A  76717 

Street  Address  2847  Washington  Blvd.  63 

City  or  Town  Chicago  Zone  County  Cook  Illinois 

Name  of  Car  Lin.  Cont.       Style  of  Body  Cab.       Year  Model  46 
Factory  No.  H  150-200    Engine  No.  H  150-200    Horse  Power  41.4 
Written  Signature  of  Owner  Henry  Green 
This  vehicle  is  subject  to  the  following  lien  :  None 

Print  or  Typewrite  Above,  Use  Black  Ink  Only 

Instructions 

1.  All  questions  must  be  answered  in  full. 

2.  Applicant  must  sign  personally. 

3.  If  application  is  in  the  name  of  a  firm,  the  firm  name  must  be 
countersigned  by  an  authorized  official  of  the  company. 

4.  If  application  is  in  two  or  more  names,  each  individual  must 
sign. 

5.  Application  must  be  properly  acknowledged. 

6.  Amount  and  kind  of  lien,  name  and  address  of  lien  holder 
must  be  given. 

7.  If  purchased  new  have  dealer  complete  Bill  of  Sale  form  on 
back  of  this  application. 

8.  If  purchased  used,  attach  the  Certificate  of  Title  assigned  to 
you  by  the  seller. 

9.  Before  accepting  an  assigned  title,  liens  on  face  of  title  must 
be  stamped  paid  and  signed  by  lien  holder  or  an  authorized 
official. 

10.  Any  changes,  erasures,  mutilations,  ink  eradications  upon  Bill 
of  Sale,  Certificate  of  Title,  Certificate  of  Origin  voids  assign- 
ment and  will  not  be  accepted. 
(Stamped  Certificate  of  Title  Issued  Oct  24 1947) 
I  acquired  the  above  car  Used  on  Oct.  21, 1947 
From  D.  E.  Jordan 

Whose  address  is  1220  N.  State  Pk.way,  Chgo,  111. 
Have  you  operated  this  car  in  Illinois  i  No 
Do  you  intend  to  operate  this  car  ?  No 
When  did  vou  bring  this  car  to  Illinois  ? • 
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Are  you  a  licensed  dealoi-  in  oars  ?  Yes 
Reniari^s: 
Subscribed  and  sworn  to  before  me  this  22  day  of  October  1047 

(Seal)  William  II.  Roberts,  Notary  Public 

My  Commission  Expires  Sept.  29,  1951  7852  Champlain 

Mail  Certificate  of  Title  to  Henry  CJreen 
Address  2847  Washington  Blvd.,  Chicago,  111. 

Surrendered  Title  Number  2704589  111. 

Application  for  Certificate  of  Title  Only 

For  Any  Motor  Vehicle,  Trailer,  or  Semi-Trailer 

Certificate  of  Title  Fee  50c — Required  by  Law 

Edward  J.  Barrett,  Secretary  of  State 

A.  R.  Millard  (stamped) 

For  Title  Only  For  Title  Only 

Oct-24-47         7         10400         To  A-  76-717         2         0.50         7 

Application  for  Certificate  of  Title  for  Motor  Vehicle 

(Read  instructions  carefully) 

Answer  all  questions  fully.  Incomplete  applications  or  incor- 
rect fees  will  be  returned. 

Do  Not  Send  Currency  or  Stamps,  as  the  Secretary  of  State  will 
not  accept  stamps  and  will  assume  no  responsibility  for  the  loss  of 
currency.  Send  Certified  Check,  Draft,  Postal  or  Express  Money 
Order  With  Applications. 

The  law  requires  both  factory  and  engine  numbers  on  applica- 
tion. Where  factory  and  engine  numbers  are  the  same,  write  ''No 
Number"  in  the  factory  number  space. 

Certificate  of  Title  must  be  assigned  and  delivered  to  purchaser. 

Oct  23  1947 

The  Motor  Vehicle  Anti-Theft  Act,  approved  May  11, 1933,  pro- 
vides that  the  Secretarj'  of  State  shall  not  after  January  1,  1934, 
register  or  renew  a  registration  of  any  motor  vehicle,  unless  and 
until  the  owner  shall  make  application  for  and  be  granted  a  Cer- 
tificate of  Title.   (Sec.  3  (a).) 

The  Fee  for  Certificate  of  Title  Is  50c. 

An  owner  who  registers  a  vehicle  does  not  apply  for  a  Title  each 
year.  His  original  Certificate  of  Title  is  valid  as  long  as  he  retains 
that  vehicle. 
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Any  person  knowingly  making  a  false  statement  in  any  appli- 
cation for  Certificate  of  Title  or  any  other  document  required  by 
the  Motor  Vehicle  Anti-Theft  Act,  may  be  punished  by  a  fine  of 
not  more  than  one  thousand  dollars  or  imprisonment  for  not  more 
than  one  year,  or  both.  (Sec.  16  Motor  Vehicle  Anti-Theft  Act.) 
If  application  is  for  registration  of  a  New  car  purchased  from  a 
dealer  for  which  a  Certificate  of  Title  has  not  previously  been  is- 
sued. Dealer  must  complete  bill  of  sale  form  at  bottom  of  applica- 
tion.   (Sec.  4  (b).) 

Law  Limits  Fee  of  Notary  Public  to  Not  More  Than  25e 
(No  information  filled  in  remainder  of  this  form) 

Edward  J.  Barrett,  Secretary  of  State 

State  of  Illinois 
The  Secretary  of  State 
Certificate  of  Title  of  a  Motor  Vehicle 
I,  Edward  J.  Barrett,  Secretary  of  State  of  the  State  of  Illinois, 
do  hereby  certify  that  application  has  been  made  to  me  for  a  cer- 
tificate of  title  of  a  motor  vehicle  described  as  follows : 

(Stamped  Surrendered  Title  Nov  3  1947) 
Name  Henry  Green  A  76717 

Street  Address  2847  Washington  Blvd.  63 

City  or  Town  Chicago         Zone         County  Cook         Illinois 
Name  of  Car  Lin.  Cont.        Style  of  Body  Cab.        Year  Model  46 
Factory  No.  H  150-200    Engine  No.  H  150-200    Horse  Power  41.4 
Written  Signature  of  Owner  Henry  Green 
This  vehicle  is  subject  to  the  following  lien :  None 
Applicant  has  stated  under  oath  that  said  applicant  is  the  owner 
of  said  motor  vehicle  and  that  it  is  subject  to  the  above  liens  and 
encumbrances  and  no  others. 

I  do  further  certify  that  I  have  used  reasonable  diligence  in 
ascertaining  that  the  facts  stated  in  said  application  for  a  certifi- 
cate of  title  are  true.  Therefore,  I  certify  that  the  above  named 
applicant  has  been  duly  registered  in  my  office  as  the  lawful  owner 
of  the  above  described  motor  vehicle,  and  it  appears  upon  the  offi- 
cial records  of  my  office  that  at  the  date  of  the  issuance  of  this  cer- 
tificate said  motor  vehicle  is  subject  to  the  liens  hereinbefore 
enumerated. 
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In  Witness  Whereof.  I  have  hereto  aflfixecl  my  signature  and  Iho 
(ireat  Seal  of  the  State  of  Illinois,  at  S])rin.o:ficl(l.         Oof  24  1047 

Edward  •].  Barrett,  Secretary  of  State. 
(Keep  this  Certificate  of  Title  in  a  safe  place.  Do  not  accept  title 
showing;  anv  erasures,  alterations  or  mutilations) 
(Stamped  A  98944) 

To  be  filled  in  by  seller  and  delivered  with  vehicle  to  the  pur- 
chaser. Application  for  new  certificate  of  title  must  be  made  and 
immediately  forwarded  to  the  Secretarj'  of  State  witii  fee  of  .lOc, 

Assignment  of  Title 

For  Value  Received  I  (We)  Hereby  Sell  and  Assign  to 

Henry  Greenspon,  1503  So.  Komen.sky  Ave.,  Chicago,  111. 

The  motor  vehicle  described  on  the  reverse  side  of  this  certificate 

and  I  (we)  hereby  warrant  the  title  of  the  said  motor  vehicle  to 

be  free  from  all  liens  and  encumbrances  except  as  follows : 

Amount  of  Lien  $  None      Kind  of  Lien 

In  favor  of 

Signature  Henry  Green,  Seller 

Fred  Klein,  Notary  Public 

(Seal) 
Subscribed  and  sworn  to  before  me  this  31  day  of  October  1947 
Re- Assignment  by  Dealer  (form  blank) 

Oct-31-47  40     26160  1-717-938  850 

Name  Henry  Greenspon  A  98944 

Street  Address  1503  So.  Komensky  Ave. 

City  or  Town  Chicago         Zone  23  County  Cook  Illinois 

Name  of  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 

Factory  No.  H.  150200  Engine  No.  H.  150200 

Model  1946  No.  and  Bore  of  Cyl.  12  Horse  Power  41.4 

Written  Signature  of  Owner  Henry  Greenspon 

License  Plates  bearing  above  number  are  assigned  to  owner 
named  hereon  for  motor  vehicle  described  for  year  ending  Decem- 
br  31,  1947.  1947 

Edward  J.  Barrett,  Secretary  of  State 

Send  Separate  Remittance  With  Applications  for  Each  Vehicle. 

Do  Not  Send  Cash  or  Stamps.  Send  Check,  Draft,  or 

Money  Order. 
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Last  Identification  Card  to  Be  Attached  Here 

A  title  application  should  accompany  this  application  if  an  Illi- 
nois title  has  not  been  issued  in  your  name  for  this  vehicle.  If  new 
car  purchased  dealer  must  execute  Bill  of  Sale  on  back  of  your 
title  application.  If  used  car  purchased  send  assigned  title  with 
these  applications. 

I  (We)  purchased  or  acquired  the  above  described  motor 
vehicle  used  on  10    27,  1947,  by  Bill  of  Sale  from  Henry  Green 
Whose  Address  is  2847  Washington  Blvd.,  Chicago,  111. 
Where  did  you  register  ear  last  year  ?  License  No. 

When  did  you  bring  car  to  Illinois  ? 

If  Illinois  Certificate  of  Title  has  been  issued  by  the  State  in  your 
name,  show  title  number  A  76717 
Remarks : 
Subscribed  and  sworn  to  before  me  this  31  day  of  Oct.,  1947 

(Seal)  /s/  M.  Comath 

Office  Use  Only  All  Questions  Office  Use  Only 

Must  Be  Answered  Fully 

9.00     /s/  Comath 
Description  of  Remittance : 
Draft.  Certified  Check,  Postal  or  Exp.  M.  0.  No. 
Passenger  Car  Application 
Carrying  Not  More  Than  Seven  Passengers 
Edward  J.  Barrett,  Secretary  of  State 
For  Instructions,  See  Opposite  Side  Batch  #  1 

Name  Henry  Greenspon  Title  No.  A  98944 

Street  Address  1503  So.  Komensky  Ave. 

City  or  Town  Chicago         Zone  23         County  Cook         Illinois 

Name  of  Car  Lincoln,  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 

Factory  No.  H.  150200    Engine  No.  H.  150200    Horse  Power  41.4 

Written  Signature  of  Owner  Henry  Greenspon 

This  vehicle  is  subject  to  the  following  lien :  none 

Instructions 

1.  All  questions  must  be  answered  in  full. 

2.  Applicant  must  sign  personally. 

3.  If  application  is  in  the  name  of  a  firm,  the  firm  name  must  be 
countersigned  by  an  authorized  official  of  the  company. 
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4.  If  application  is  in  two  or  more  names,  each  individual  must 
sign. 

5.  Application  must  be  i)ioperly  acknowledged. 

6.  Amount  and  kind  of  lien,  name  and  address  of  lien  holder 
must  be  given. 

7.  If  purchased  new  have  dealer  complete  Bill  of  Sale  form  on 
back  of  this  application. 

8.  If  purchased  used,  attach  the  Certificate  of  Title  assigned  to 
you  by  the  seller. 

9.  Before  accepting  an  assigned  title,  liens  on  face  of  title  must 
be  stamped  paid  and  signed  by  lien  holder  or  an  authorized 
official. 

10.  Any  changes,  erasures,  mutilations,  ink  eradications  upon  Bill 
of  Sale,  Certificate  of  Title,  Certificate  of  Origin  voids  assign- 
ment and  will  not  be  accepted. 

Print  or  Typewrite,  Use  Black  Ink  Only 
I  (We)  acquired  the  above  car  Used  on  Oct.  27, 1947. 
From  Henry  Green 

Whose  address  is  2847  Washington  Blvd.,  Chicago,  111. 
Have  you  operated  this  car  in  Illinois  ?  No 
Are  you  a  licensed  dealer  in  cars  ?  No 
When  did  you  bring  this  car  to  Illinois  ? 

Subscribed  and  sworn  to  before  me  this  31  day  of  October,  1947 
( Seal )  Fred  Klein,  Notary  Public 

1606  W.  79th  St. 
(Stamped  Certificate  of  Title  Issued  Nov  3  1947) 
Mail  Certificate  of  Title  to  Henry  Greenspon 
c/o  Gen  Del.,  Miami,  Florida  9.00 

Surrendered  Title  Number  A  76717 

Application  for  Certificate  of  Title  Only 

For  Any  Motor  Vehicle,  Trailer,  or  Semi-Trailer 

Certificate  of  Title  Fee  50c — Required  by  Law 

Edward  J.  Barrett,  Secretary  of  State 

For  Title  Only  Batch  #  1  For  Title  Only 

Admitted  and  filed  Feb.  10,  1949. 


I 
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State  of  Florida 
Office  of  Motor  Vehicle  Commissioner  - 

Tallahassee 
State  of  Florida   : 
County  of  Leon   : 

I,  John  Kilgore,  Motor  Vehicle  Commissioner  of  the  State  of 
Florida,  hereby  certify  the  attached  photostatic  copies  are  true 
and  correct  copies  of  the  records  on  State  of  Florida  Certificate 
of  Title  #  2129701  A  covering  1946  Lincoln  Conv.  Coupe,  Engine 
#  H  150200,  Serial  #  H  150200  in  the  name  of  Paul  G.  Horvath, 
368  NE  57th  St.,  Miami,  Florida  and  1947  Florida  Registration 
Card  on  license  #  lW-19978  issued  to  Paul  G.  Horvath  for  use  on 
the  above  vehicle.  Also  original  application  for  Florida  Title  in 
name  of  Henry  Greenspon  on  above  vehicle  and  Illinois  Title  # 
A  98944  held  in  this  office  as  proof  of  ownership,  according  to  the 
copies  on  file  and  of  record  in  my  office. 

Given  under  my  hand  and  seal  this  4th  day  of  February,  A.D. 
1948. 

John  Kilgore 

Motor  Vehicle  Commissioner 


Date  Dec  18,  47  Transfer  No.  99134 

State  of  Florida 

Transfer  of  Motor  Vehicle  Registration 

License  Tag  Number     IW  19978 
T.  C.  No.  2129701  A  Kind  of  Car  Lincoln  Conv  Coupe 

Eng.  No.  H  150200  Model  56  Cyls  12 

Serial  No.  Year  Make  1946 

Weight  Capacity 

Name  of  New  Owner  Paul  G.  Horvath 
Address  368  NE  57th  St.,  Miami,  Fla. 
Former  Owner  Henry  Greenspon 

Application  for  transfer  of  For  Hire  Certificate  with  remittance 
of  $1.00  is  required  on  all  For  Hire  tags.  This  is  in  addition  to 
transfer  of  Title  Certificate  application. 

ar 
Motor  Vehicle  Commissioner 
Tallahassee 
Florida 
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1947  Floridn  Automobile  Ko«ristral ion  Card  1947 

(This  Is  Not  a  Title  Certificate) 

Owner  Henry  (Jreenspon  1W19978. 

St.  Address  William  Penn  Hotel 

County  Dade  City  Miami  Beach  Florida 

Make  Lincoln  TypeCont.  Date  11/13/47 

Ensr.  No.  HI 50200  '46  Tag  No.  111.  No.  Cyls.  12 

Weight  4116  Pass.  Capacity  T.  C.  No.  AF.  111. 

Date  Acquired  47  Year  Make  46  Model  56 

Serial  No.  Use  pri.  No.  Wheels 

Kind  of  Fuel  Used  (Gasoline,  Diesel  or  other)  gas 

Amt.  Sent  With  Appn.  $  XX  5.00  Additional  Paid  $ 

Mail  Plate  To  (Name  «&  Address) 

George  H.  Asbell, 

iMotor  Vehicle  Commissioner, 

Tallahassee,  Florida 

25c  Service  Fee  on  Each  Application 

Appn.  Number  393336 

Cert.  Number  2129701-A  Tallahassee,  Fla.,  Dec.  18,  1947 

Satisfactory  proof  having  been  made  under  Chapter  9157,  Acts 
of  1923,  described  is  vested  in  the  owner  named  below.  This  offi- 
cial Certificate  of  Title  as  follows : 
Name  and  Make  Lincoln  Type  Conv  Coupe 

Engine  Number  H 150200  Model  56  Cyls. 

Serial  No.  H150200  Year  of  Make  1946  Other  des 

Tag  No. 
Name :  Paul  G.  Horvath 
Address :  368  NE  57th  St.,  Miami,  Florida 

(Stamped  Mailed) 

Florida  License  Plates  Are  Not  Transferable  From  Car  to  Car 


vs.  Louis  P.  Lutfy,  et  ux.  SI 

Defendant's  Exhibit  No.  3— (Continued) 

Application  No.  393336  Dee  18  47  Title  Certif.  No.  2129701 

Combination  Application  for  Duplicate  and  Transfer  of 

Motor  Vehicle  Title  Certificate 

George  H.  Asbell, 

Motor  Vehicle  Commissioner,  Tallahassee,  Florida 
Amount  Sent  "With  This  Application  $1.50 
99134  (in  margin) 

MO         CR         CT         EO         C         BCKi^         ACK 
Former  Owner  Use  This  Column 
The  Certificate  of  Title  covering  the  motor  vehicle  described 
below,  now  of  record  in  my  name  has  been  lost  or  destroyed  and  I 
hereby  apply  for  a  duplicate  and  assign  the  same  to : 
Paul  G.  Horvath 
Address  368  N.E.  57th  St. 
City  &  State  Miami,  Fla. 

New  Owner  Use  Thjs  Column 
I  hereby  apply  for  the  transfer  to  my  name  of  Title  Certificate 
covering  the  motor  vehicle  described  below,  subject  to  liens  as  be- 
low stated  (if  any)  : 

(Stamped  Mailed  Dec  18  1947  R.F.C.  File) 
Description  of  Car 
Title  Certif.  No.  App.  for 
Make  Lincoln  Cont.  Type  Conv.  Cpe 

Eng.  No.  H  150200  Serial  No.  H  150200 

Liens  of  Indebtedness :  None 

Signed :  Henry  Greenspon 
(Signature  of  Applicant  for  Duplicate) 
Sworn  to  and  subscribed  before  me  this  22  day  of  November 
A.D.,  1947. 

(Affix  Seal)  Seal  and  /s/  [Indistinguishable] 

Both  Columns  Above  Must  Be  Signed  and  Attested. 
Liens  or  Indebtedness :  None 

(Stamped  Dec  18  1947  O.K.      Dec  18  1947) 
Signed:  (Signature  of  New  Owner)  Paul  G.  Horvath 

Address  368  NE  57  St,  Miami 

Sworn  to  and  subscribed  before  me  this  24  day  of  November 
A.D.,  1947. 

(Affix  Seal)  Seal  and  /s/  Maurice  Arsenault. 

Tag  No.  IW  19978  162678 
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(Do  Not  Dcliich  Here) 

Application  No.  547001  Dec.  18,  1947         Cortificate  No.  2120701 

Certificate  of  Title  Application 
C  MO         CR         CT         EG         BCK      P      BCK  $1.00 

Name  Henry  Greenspon 
Street  No.  or  P.O.  Box  William  Penn  Hotel 

Address:  City  or  Town  Miami  Beach       County  Dade       Florida 
Geo.  H.  Asbell, 
Motor  Vehicle  Commissioner,  Tallahassee,  Fla. 

1.  I  (We)  Henry  Greenspon  The  owner  (owners)  of  following 
described  Motor  Vehicle  make  application  for  Certificate  of 
Title  of  Ownership  for  said  vehicle  and  for  that  purpose  state 
under  oath  the  following  facts : 

2.  Make  Lincoln  Type  Conv.  Cpe 

3.  Model  Continental       Cyls.  12      4.  Year  of  Make  1946 
5.  Wheels  4  6.  Eng.  No.  H  150200 

7.  Serial  No.  H  150200  8.  ChasisNo. 

0.  Is  the  ]Motor  Vehicle  Licensed  in  your  name  ?  Yes 

10.  Tag  No.  111.  1W19978  1-717-938 

11.  I  (We)  acquired  the  above  described  Motor  Vehicle  2nd  Hand 

12.  From  Individual 

13.  Whose  address  is  Chicago,  111. 

14.  The  27  day  of  Oct,  1046  15.  How  acquired  Purchase 
(Stamped  Dec  18  1947) 

Liens  or  Indebtedness 
16.  Amount  at  present  time  None  17, 18  blank 

10.  Signature  of  Applicant  Henry  Greenspon  156840 

20.  Signature  of  Person  signing  for  Firm  or  Corporation 

21.  State  of  Florida       County  of  Dade       (Stamped  R.F.C.  File) 
On  this  12th  day  of  November  A.D.,  before  me  a  Notary  person- 
ally appeared  Henry  Greenspon  who  makes  oath  that  the  matters 
set  forth  in  the  foregoing  application  are  true. 

(Seals)  Mario  Hernandez  0. 

(Affix  Official  Seal) 

(Stamped  Nov  26  1047  O.K.  Dec  18  1947  O.K.) 

My  Commission  Expires  July  28, 1951. 
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Slate  of  Illinois 
The  Secretary  of  State 
Certificate  of  Title  of  a  Motor  Vehicle 
I,  Edward  J.  Barrett,  Secretary  of  State  of  the  State  of  Illinois, 
do  hereby  certify  that  application  has  been  made  to  me  for  a  cer- 
tificate of  title  of  a  motor  vehicle  described  as  follows : 
Name  Henry  Greenspon  Title  No.  A  98944 

Street  Address  1503  So.  Komensky  Ave. 

City  or  Town  Chicago  Zone  23  County  Cook  Illinois 
Name  of  Car  Lincoln  Cont.,  Style  of  Body  Cab.,  Year  Model  1946 
Factory  No.  H.  150200  Engine  No.  H.  150200  Horse  Power  41.4 
Written  Signature  of  Owner  Henry'Greenspon 
This  vehicle  is  subject  to  the  following  lien :  None 
Applicant  has  stated  under  oath  that  said  applicant  is  the  owner 
of  said  motor  vehicle  and  that  it  is  subject  to  the  above  liens  and 
encumbrances  and  no  others. 

I  do  further  certify  that  I  have  used  reasonable  diligence  in 
ascertaining  that  the  facts  stated  in  said  application  for  a  certifi- 
cate of  title  are  true.  Therefore,  I  certify  that  the  above  named 
applicant  has  been  duly  registered  in  my  office  as  the  lawful  owner 
of  the  above  described  motor  vehicle,  and  it  appears  upon  the  offi- 
cial records  of  my  office  that  at  the  date  of  the  issuance  of  this  cer- 
tificate said  motor  vehicle  is  subject  to  the  liens  hereinbefore 
enumerated. 

In  Witness  Whereof,  I  have  hereto  affixed  my  signature  and  the 
Great  Seal  of  the  State  of  Illinois,  at  Springfield.         Nov  3  1947 

Edward  J.  Barrett,  Secretary  of  State. 
(Keep  this  Certificate  of  Title  in  a  safe  place.  Do  not  accept  title 

showing  any  erasures,  alterations  or  mutilations) 
To  be  filled  in  by  seller  and  delivered  with  vehicle  to  the  pur- 
chaser. Application  for  new  certificate  of  title  must  be  made  and 
immediately  forwarded  to  the  Secretary  of  State  with  fee  of  50c. 
Assignment  of  Title 
For  Value  Received  I  (We)  Hereby  Sell  and  Assign  to 
(Questions  unanswered  here) 

2129701 
Signature  Henry  Greenspon,  Seller 

J\Iario  Hernandez  0.,  Notary  Public 

(Seal) 
Re- Assignment  by  Dealer  (form  blank) 

[Endorsed]  :    Filed  Feb.  10,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  ON  PRE-TRIAT.  CONFERENCE 

The  following-  is  a  record  of  the  action  taken  at 
the  pro-trial  conference  February  7,  1949,  and 
February  10,  1949,  including  the  amendments  al- 
lowed to  the  pleadings  and  the  agreements  made  by 
the  ]>arties: 

1.  Defendant's  motion  for  leave  to  amend  its 
answer,  heretofore  filed  herein,  is  granted. 

2.  The  court  finds  the  following  facts  to  be 
established  by  the  record: 

(a)  Plaintiffs  Louis  P.  Lutfy  and  Bertha  A. 
Lutfy  ar(^  husband  and  wife.  Each  of  them  is  a 
citizen  and  resident  of  the  State  of  Arizona.  De- 
fendant, The  London  Assurance,  is  a  corporation 
duly  organized  and  existing  under  the  laws  of  the 
Kingdom  of  Great  Britain  and  is  a  corporate  sub- 
ject and  resident  of  said  Kingdom; 

(b)  The  amount  in  controversy  in  this  suit  ex- 
ceeds the  sum  of  three  thousand  dollars,  exclusive 
of  interest  and  costs. 

3.  The  policy  of  insurance  referred  to  in  the 
plaintiffs'  complaint  is  admitted  in  evidence  as 
"Plaintiffs'  Exhibit  A." 
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4.  The  depositions  of  the  plaintiffs  (in  one  docu- 
ment) are  admitted  in  evidence  as  "Defendant's 
Exhibit  1." 

5.  Photostatic  copy  of  the  record  of  the  Secre- 
tary of  State  of  the  State  of  Illinois,  relative  to  the 
automobile  described  in  the  insurance  policy  above 
referred  to  (eight  documents  bradded  together)  is 
admitted  in  evidence  as  "Defendant's  Exhibit  2." 

6.  Photostatic  copy  of  the  record  of  the  Motor 
Vehicle  Commissioner  of  the  State  of  Florida  (six 
documents  bradded  together)  is  admitted  in  evi- 
dence as  "Defendant's  Exhibit  3." 

7.  The  parties  agree  as  to  the  following  facts: 

(a)  The  automobile  described  in  the  policy  of 
insurance  was  actually  a  1946  year  model  and 
manufactured  during  that  year.  It  had  an  actual 
cash  value  of  $5,420.00  at  all  times  here  material. 

(b)  Defendant  has  made  no  payment  to  the 
plaintiffs.  Defendant  denies  liability  to  the  plain- 
tiffs. 

(c)  Defendant  raises  no  question  as  to  the  plain- 
tiffs giving  due  or  timely  notice  of  claim,  or  of 
their  tendering  "proof  of  loss"  to  the  defendant. 

(d)  Under  date  of  February  4,  1948,  defendant 
transmitted  to  the  plaintiffs  the  letter  set  forth 
in  the  document  denominated  "tender"  hereto- 
fore filed  herein,  and  wdth  such  letter  transmitted 
to  the  plaintiffs  check  #1413,  draw^n  by  J.  A. 
Wamsley  General  Agency  (general  agent  for  the 
defendant  at  Phoenix,  Arizona),  upon  the  First 
National  Bank  of  Arizona,  in  the  sum  of  $159.00. 
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Sucli  clieck  was  retained  by  the  plaintiffs,  but  n(^t 
endorsed,  cashed  or  otherwise  disposed  of  by  them. 
Plaintiffs'  counsel,  in  oj^en  court  and  during  this 
pre-trial  conference,  has  returned  such  check  to 
counsel  for  defendant.  Under  date  of  May  14, 
1948,  defendant  filed  herein  said  document  denomi- 
nated "tender,"  and  deposited  with  the  Clerk  of 
this  Court  the  sum  of  $165.32  jjursuant  thereto. 
Such  sum  has  not  been  withdrawn,  in  whole  or  in 
part,  by  either  party  hereto. 

8.  Plaintiffs  move  for  judgment  in  their  favor, 
u])on  the  basis  of  this  pre-trial   order. 

9.  Defendant  moves  for  judgment  in  its  favor, 
upon  the  basis  of  this  pre-trial  order. 

10.  Each  of  such  motions  is  by  the  court  taken 
under  advisement. 

Done  in  Open  Court  this  10th  day  of  February, 
1949. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 
Approved : 

STRUCKMEYER  &  STRUCK- 
MEYER, 

Attorneys  for  Plaintiffs. 

By  /s/  JAMES  A.  STRUCKMEYER, 
KRAMER,  MORRISON, 
ROCHE  &  PERRY, 

Attorneys  for  Defendant. 
By  /s/  ALLAN  K.   PERRY. 

[Endorsed]:     Filed  Feb.  10,  1949. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  DECISION 

The  parties  hereto  having  submitted,  l)y  stipula- 
tion, the  issues  in  this  matter  to  the  Court  and  the 
Court  having  considered  the  pleadings  herein,  the 
dej)ositions  of  the  23laintitfs,  and  the  exhibits  intro- 
duced, the  Court  finds: 

1.  The  defendant  is  a  corporation  qualified  and 
permitted  to  write  insurance  upon  automobiles  in 
the  State  of  Arizona. 

2.  On  September  19,  1947,  in  Phoenix,  Arizona, 
the  defendant  insured  the  plaintiffs  against  any 
loss  arising  from  the  theft  of  one  certain  automobile 
described  as  a  1947  Lincoln  Continental  Convertible 
Cabriolet,  and  received  the  premium  for  the  said 
insurance. 

3.  The  said  automobile  was  insured  under  the 
policy  in  the  amount  of  $5,420.00  and  the  parties 
hereto  have  stipulated  that  on  all  dates  to  be  con- 
sidered by  the  Court  the  said  automobile  was  of  an 
actual  value  of  $5,420.00. 

4.  The  equipment  carried  in  the  automobile  was 
of  a  reasonable  value  of  $77.00. 

5.  On  the  28th  day  of  October,  1947,  the  said 
automobile  was  stolen  from  the  possession  of  the 
plaintiffs  and  has  not  been  recovered  by  the  plain- 
tiffs. On  the  date  of  the  theft  the  policy  was  in 
full  force  and  effect. 

6.  The  plaintiffs  have  done  and  performed  all 
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of  the  conditions  of  the  insurance  policy  as  required 
by  them. 

7.  The  defendant  is  obligated  to  the  plaintiffs 
under  the  said  policy  in  the  following  amoimts : 

a.  The  principal  sum  of  $5,420.00. 

b.  In  the  further  sum  of  $77.00  for  equipment 
carried  in  the  automobile. 

e.  In  the  additional  sum  of  $150.00  for  reason- 
able expenses  incurred  by  the  plaintiffs  after  the 
theft. 

Each  of  the  said  sums  to  draw  interest  at  the 
rate  of  6%  from  the  28th  day  of  November,  1947, 
until  paid,  and 

It  Is  Further  Ordered  that  judgment  herewith  be 
entered  according  to  the  terms  of  this  Memorandum. 

Dated  this  25th  day  of  February,  1949. 

/s/  DAVE  W.  LING, 
Judge. 

Approved  as  to  Form  this  ....  day  of  February, 
1949. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  Feb.  25,  1949. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

Honorable  Dave  AV.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  TUESDAY, 
APRIL  12,  1949 

It  Is  Ordered  that  the  record  show  that  the  Court 
finds  as  follows  herein: 

The  judgment  in  this  case  was  improvidently 
entered  and  is  vacated.  The  Court  erroneously  as- 
sumed that  all  issues  raised  by  the  pleadings  were 
settled  by  admissions  at  pre-trial  conference.  This 
is  not  the  fact. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

Come  now  the  plaintiffs  herein  and  submit  to  the 
Court  the  attached  Findings  of  Fact  and  Conclu- 
sions of  Law  in  the  above  entitled  matter. 

STRUCKMEYER  & 
STRUCKMEYER, 
By  /s/  JAMES  A.  STRUCKMEYER, 
Attornevs  for  Plaintiffs. 
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[Title  oC  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  parties  hereto  having  submitted  hy  stipula- 
tion the  issues  in  this  matter  to  the  Court  upon  a 
Motion  for  Judgment  based  upon  a  pre-trial  order 
lieretofore  entered  by  this  Court,  and  the  Court 
having  considered  the  pleadings  herein,  the  deposi- 
tions and  the  Exhibits,  the  Court  finds : 

1.  Plaintitfs,  Louis  P.  Lutfy  and  Bertha  A. 
Lutfy,  are  husband  and  wife;  each  of  them  is  a 
citizen  and  resident  of  the  State  of  Arizona.  De- 
fendant, the  London  Assurance,  is  a  corporate  sub- 
ject and  resident  of  the  Kingdom  of  Great  Britain. 

2.  The  amount  in  controversy  exceeds  the  sum 
of  Three  Thousand  Dollars,  exclusive  of  interest 
and  costs. 

3.  On  September  19,  1947  defendant  issued  to 
]ilaintiffs  a  policy  of  insurance  wherein  and  whereby 
defendant  did,  subject  to  all  of  the  terms  and  con- 
ditions in  said  policy  contained,  agree  to  indemnify 
plaintiffs  for  a  term  commencing  the  nineteenth  day 
of  September,  1948,  against  loss  or  damage  to  the 
plaintiffs  resulting  directly  from  the  theft  of  a  cer- 
tain Lincoln  Continental  Convertible  Coupe,  year 
model  1947,  motor  number  H-150200,  to  the  extent 
vti  the  actual  cash  value  of  such  automobile,  or  of 
the  damage  thereto  resulting  from  theft  as  afore- 
said, and  as  in  the  said  policy  defined,  as  of  the 
day  of  the  date  of  such  loss  or  damage. 

4.  That   at   and  prior  to   the   issuance   of   said 
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policy  of  insurance,  and  as  an  inducement  to  the 
defendant  to  issue  the  same,  the  plaintiffs  repre- 
sented to  the  defendant: 

(a)  That  the  automobile  for  which  such  insur- 
ance was  desired  was  of  the  year  model  1947  and 
had  been  actually  manufactured  that  year ; 
I  (b)  That  plaintiffs  had  purchased  said  automo- 
bile in  September,  1947  and  that  said  automobile 
was  a  new  car  when  they  had  so  purchased  it; 

(c)  That  plaintiffs  had  paid  the  sum  of  $5,420.00 
for  such  automobile; 

(d)  That  plaintiffs  were  the  sole  and  uncondi- 
tional owners  of  said  automobile. 

5.  Defendant  believed  such  representations  and 
each  thereof,  and  relied  upon  them  and  relied  upon 
each  thereof,  and  issued  said  policy  of  insurance 
induced  by  and  believing  and  relying  upon  said 
representations  and  each  thereof. 

6.  Each  of  said  representations  was  true,  except 
that  said  automobile  was  of  the  year  model  1946 
and  had  been  manufactured  in  that  year.  Plaintiffs 
however,  believed  that  said  automobile  was  a  1947 
model,  and  manufactured  that  year,  when  they  made 
said  representation. 

7.  Defendant  has  heretofore  tendered  the  return 
of  the  premiiun  paid  by  the  plaintiffs  for  said  policy 
of  insurance  with  lawful  interest  thereon. 

8.  On  or  about  the  28th  day  of  October,  1947, 
the  said  automobile  was  stolen  from  the  possession 
of  the  plaintiffs  and  has  not  been  recovered  by  the 
plaintiff's  and  the  plaintiffs  have  thereby  been  per- 
manently deprived  of  the  use  and  enjoyment  of  said 
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motor  vehicle  which  upon  the  date  given  above  was 
of  an  agreed  value  of  $5,420.00. 

9.  The  plaintiffs  have  done  and  performed  all 
of  the  conditions  of  the  insurance  policy  between  the 
parties  as  required  by  them  and  the  defendant  has 
notified  the  plaintiffs  that  the  defendant  does  not 
intend  to  pay  and  wdll  not  pay  the  liability  incurred 
upon  the  said  policy  of  insurance,  and  will  pay 
nothing  on  account  of  said  policy. 

Conclusions  of  Law 

1.  The  court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter  of  the  action. 

2.  The  plaintiffs  are  entitled  to  recover  from 
the  defendant  upon  the  policy  of  insurance  the  ad- 
mitted value  of  the  automobile,  to-wit,  $5,420.00. 

Dated:     December  6,  1949. 

/s/  DAVE  W.  LING, 
Judge. 

STRUCKMEYER  & 
STRUCKMEYER, 
By  /s/  JAMES  A.  STRUCKMEYER, 

Attorneys  for  Plaintiffs. 

Receipt  of  copy  acknowledged. 

Plaintiffs'  Proposed  Findings  of  Facts  and  Con- 
clusions of  Law. 

[Endorsed] :     Filed  Oct.  21,  1949. 

Findings  of  Facts  and  Conclusions  of  Law. 
[Endorsed] :     Filed  Dec.  6,  1949. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  OBJECTIONS  TO  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 
PROPOSED  BY  PLAINTIFFS 

I. 

The  defendant  objects  to  the  plaintiffs'  finding 
of  fact  number  6,  for  the  reason  (a)  there  is  no 
evidence  to  support  that  portion  of  the  finding  read- 
ing as  follows:  "Each  of  said  representations  was 
true,  *  *  *,"  and  (b)  there  is  no  evidence  to  sup- 
port that  portion  of  the  finding  reading,  ''Plain- 
tiffs, however,  believed  that  said  automobile  was  a 
1947  model,  and  manufactured  that  year,  when  they 
made  said  representation."-  Each  of  such  quoted 
13ortions  of  said  proposed  finding  is  contrary  to  the 
evidence  and  the  admissions  of  the  parties. 

II. 

Defendant  objects  to  the  plaintiffs'  proposed  find- 
ing of  fact  number  8,  for  the  reason  that  the  same 
is  contrary  to  the  evidence  and  the  admissions  of  the 
parties. 

III. 

The  defendant  objects  to  that  portion  of  the 
plaintiffs'  proposed  finding  of  fa^ct  number  9,  read- 
ing "The  plaintiffs  have  done  and  performed  all  of 
the  conditions  of  the  insurance  policy  between  the 
parties  as  required  by  them  *  *  *"  for  the  reason 
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tliat  the  same  is  contrary  to  the  evidence  and  the 
admissions  of  the  parties. 

IV. 

The  defendant  objects  to  the  plaintiffs'  proposed 
conchision  of  law  number  2,  for  the  reason  that  the 
same  is  contrary  to  the  law  applicable  to  the  factual 
situation  presented  by  the  evidence  and  the  admis- 
sions of  the  parties. 

V. 

Based  upon  the  admissions  of  the  parties  and 
the  evidence  adduced  at  the  pre-trial  conference, 
the  defendant  is  entitled  to  the  following  findings 
of  fact  (in  addition  to  those  proposed  by  the  plain- 
tiffs and  to  which  no  objection  has  been  made) : 

1.  That  at  and  prior  to  the  issuance  of  said 
policy  of  insurance,  and  as  an  inducement  to  the  de- 
fendant to  issue  the  same,  the  plaintiffs  represented 
and  w^arranted  to  the  defendant : 

(a)  That  the  automobile  for  which  such  insur- 
ance was  desired  was  of  the  year  model  1947  and 
had  been  actually  manufactured  that  year ; 

(b)  That  plaintiffs  had  purchased  said  automo- 
bile in  September,  1947  and  that  said  automobile 
was  a  new  car  when  they  had  so  purchased  it; 

(c)  That  plaintiffs  had  paid  the  sum  of  $5,420.00 
for  such  automobile; 

(d)  That  plaintiffs  were  the  sole  and  uncondi- 
tional owners  of  said  automobile,  had  good  title 
thereto,  and  were  lawfully  in  the  possession  of  and 
entitled  to  the  use  of  said  automobile. 

2.  Defendant  believed  such  representations  and 
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warranties,  and  each  thereof,  and  relied  upon  them 
and  relied  upon  each  thereof,  and  issued  said  policy 
of  insurance  induced  by  and  believing  and  relying 
upon  said  representations  and  warranties,  and  each 
thereof. 

3.  Each  and  all  of  said  representations  and  war- 
ranties so  made  by  the  plaintiffs  to  the  defendant 
was  false  and  fraudulent,  and  said  plaintiffs,  and 
each  of  them,  knew  at  the  time  said  representations 
and  warranties  were  so  made  that  they  were  fraudu- 
lent and  untrue. 

4.  Each  and  all  of  said  false  and  fraudulent 
representations  and  warranties  were  made  by  the 
plaintiffs  with  the  design  and  purpose  of  deceiving 
and  defrauding  the  defendant  and  of  obtaining  a 
contract  of  insurance  to  w^hich  the  plaintiffs  were 
not  entitled. 

5.  Said  automobile  was  not  of  the  year  1947  and 
had  not  actually  been  manufactured  that  year,  but 
was  of  the  year  model  1946  and  had  been  manu- 
factured that  year,  and  these  facts  were  known  to 
the  plaintiffs  at  the  time  of  their  false  representa- 
tions and  warranties  aforesaid. 

6.  Said  automobile  had  not  been  purchased  by 
the  plaintiffs  in  September,  1947  and  it  was  not  a 
new  car  when  they  took  possession  of  it,  but  the 
plaintiffs  acquired  the  possession  of  said  car  after 
it  had  been  owned,  operated  and  used  by  sundry 
persons,  and  the  plaintiffs  had  acquired  the  posses- 
sion of  said  car  from  one  Marcioni,  who  was  not 
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the  owner  of  said  automo])ile,  and  these  facts  were 
known  to  the  ])]aintiffs  at  the  time  of  their  false 
rej)i'esentations  aforesaid. 

7.  Plaintiffs  wore  not  tlie  sole  owners  of  said 
antoniohile  or  the  nnconditional  owners  of  said  auto- 
mobile, and  they  did  not  have  good,  or  any,  title 
thereto  and  they  were  not,  nor  was  either  of  them, 
lawfully  in  the  jDossession  of  said  automobile  or 
entitled  to  the  use  thereof,  and  these  facts  were 
known  to  the  plaintiffs  at  the  time  of  their  false 
representations  and  warranties  aforesaid. 

8.  When  said  policy  of  insurance  was  so  applied 
for  by  the  plaintiffs  and  issued  by  the  defendant, 
there  was  a  chattel  mortgage  lien  upon  said  motor 
vehicle  in  favor  of  the  Exchange  National  Bank, 
Chicago,  Illinois  and  this  fact  was  by  the  plaintiffs 
willfully  concealed  and  withheld  from  the  knowledge 
of  the  defendant. 

9.  When  said  policy  of  insurance  was  so  applied 
for  by  the  plaintiffs  and  issued  by  the  defendant, 
l)laintiffs  well  knew  they  had  acquired  the  posses- 
sion of  said  car  within  the  State  of  Illinois,  that 
said  car  was  then  registered  within  the  State  of 
Illinois,  and  that  the  plaintiffs  did  not  surrender 
to  the  Motor  Vehicle  Division  of  the  Arizona  State 
Highway  Department  the  number  plates  assigned  to 
such  vehicle  in  Illinois,  nor  did  they  surrender  the 
Illinois  registration  card  or  the  Illinois  certificate 
of  title,  nor  did  they  furnish  any  evidence  of  owner- 
shij)  or  right  to  possession  in  the  plaintiffs,  but  the 
said  plaintiffs  did  remove  certain  Arizona  license 
plates  from  another  motor  vehicle  and  did  place 
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the  same  upon  the  automobile  described  in  the  policy 
of  insurance  here  sued  upon  and  did  operate  and 
driA'C  said  automobile  within  the  State  of  Arizona 
with  said  license  number  plates  affixed  thereto  that 
had  been  by  plaintiffs  removed  from  such  other 
motor  vehicle,  and  the  plaintiffs  willfully  concealed 
each  and  all  of  such  facts  from  the  defendant. 

VI. 
Based  upon  the  admissions  of  the  parties  and  the 
evidence  adduced  at  the  pre-trial  conference,  the 
court  should  conclude  as  a  matter  of  law  that  the 
policy  of  insurance  sued  upon  is  void  ab  initio,  be- 
cause of  the  false  and  fraudulent  representations 
and  concealment  of  and  by  the  plaintiffs. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
Attorneys  for  Defendant, 
By  /s/  ALLAN  K.  PERRY. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Oct.  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

CIVIL  DOCKET 

1949 

Dee.  6 — Enter  judgment  for  the  plaintiffs  Louis 
P.  Lutfy  and  Bertha  A.  Lutfy,  husband 
and  wife  against  defendant  The  London 
Assurance,  a  corporation  in  the  sum  of 
$5,420.00. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION  FOR  NEW  TRIAL 

The  defendant  moves  the  court  to  vacate  the  judj^;- 
nient  rendered  December  6,  1949  in  the  above  num- 
bered and  entitled  action  and  to  grant  a  new  trial 
of  said  cause,  for  the  following  reasons  and  upon 
the  following  grounds: 

I. 

Such  judgment  is  not  justified  by,  or  supported 
by,  and  is  contrary  to: 

(a)  The  admissions  of  the  parties;  and 

(b)  The  evidence  received  at  the  pre-trial  con- 
ference. 

II. 

Such  judgment  is  not  justified  by,  or  supported 
by,  and  is  contrary  to  the  matters  determined  at 
such  pre-trial  conference  and  the  "Order  on  Pre- 
trial Conference"  heretofore  entered  herein. 

III. 

Such  judgment  is  contrary  to  the  law  applicable 
to  the  factual  situation  established. 

IV. 

For  all  of  the  reasons  set  forth  in  the  "Defend- 
ant's Objections  to  Findings  of  Fact  and  Conclu- 
sions of  Law  Proposed  by  Plaintiffs,"  filed  herein 
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October  22,  1949,  which  is  hereby  referred  to  and 
made  a  part  of  this  motion  for  new  trial. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
By  /s/  ALLAN  K.  PERRY. 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  Dec.  6,  1949. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF  WEDNESDAY, 
DECEMBER  14,  1949 

It  Is  Ordered  that  the  Defendant's  Motion  for 
New  Trial  be  and  it  is  denied. 

(Docketed  December  14,  1949.) 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  NOTICE  OF  APPExiL 

Notice  Is  Hereby  Given  that  the  defendant  above 
named  hereby  appeals  to  the  United  States  Court 
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of  Ai)i)eals  for  the  Ninth  Circuit,  from  the  judg- 
ment of  tlie  United  States  District  Court  for  the 
District  of  Arizona  rendered  and  entered  December 
6,  1949  and  from  the  whole  of  said  judgment,  and 
from  the  order  of  said  District  Court  entered  De- 
cember 14,  1949  denying  the  defendant's  motion 
for  new  trial. 

KRAMER,  MORRISON, 
ROCHE  &  PERRY, 
By  /s/  ALLAN  K.  PERRY. 

Attorneys  for  Defendant, 

[Endorsed] :     Filed  Dec.  22,  1949. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  The  London  Assurance,  a  corporation  duly 
organized  and  existing  mider  and  by  virtue  of  the 
laws  of  the  Kingdom  of  Great  Britain,  as  i)rincipal 
obligor,  the  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Maryland, 
and  authorized  to  become  and  be  sole  surety  upon 
bonds  required  in  the  courts  of  the  United  States, 
as  surety,  are  held  and  firmly  bound  imto  Louis  P. 
Lutfy  and  Bertha  A.  Lutfy  in  the  penal  sum  of 
Six  Thousand  Five  Hundred  Dollars,  for  the  pay- 
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meiit  of  which  said  sum  well  and  truly  to  be  made 
said  principal  and  surety  bind  themselves,  and  their 
respective  successors,  jointly  and  severally,  firmly 
by  these  presents. 

The  condition  of  this  obligation  is  such  that, 
Whereas,  under  date  of  December  6,  1949,  a  judg- 
ment w^as  rendered  and  entered  in  the  above  num- 
bered and  entitled  action  in  favor  of  the  plaintiffs 
therein,  the  obligees  in  this  bond,  and  against  the 
defendant,  the  principal  obligor  hereon,  wherein  and 
whereby  it  was  ordered,  adjudged  and  decreed  that 
said  plaintiffs  do  have  and  recover  of  and  from  said 
defendant  the  principal  sum  of  five  thousand  four 
hundred  twenty  dollars,  with  interest  thereon  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  date 
of  said  judgment,  and  for  plaintiffs'  costs,  and 
thereafter  and  on  the  14th  day  of  December,  1949 
an  order  was  entered  in  said  court  and  cause,  deny- 
ing said  plaintiffs'  motion  for  new  trial  and  the 
principal  obligor  hereon  is  appealing  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
said  judgment  and  order,  and  desires  to  stay  the 
execution  of  said  judgment,  pending  such  appeal. 

Therefore,  if  said  principal  obligor  shall  satisfy 
said  judgment  in  full,  together  with  costs,  interest 
and  damages  for  delay,  if  for  any  reason  the  appeal 
is  dismissed  or  if  the  judgment  is  affirmed,  and  shall 
satisfy  in  full  such  modifications  of  the  judgment 
and  such  costs,  interests  and  damages  as  the  appel- 
late court  may  adjudge  and  award,  then  this  obliga- 
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tion  shall  be  void,  otlierwise  to  remain  in  full  force, 
effect  and  virtue. 

Witness  the  corporate  name  of  the  principal 
obligor,  by  its  duly  authorized  general  agent,  and 
the  corporate  name  and  seal  of  the  surety,  by  its 
duly  authorized  attorney-in-fact,  this  21st  day  of 
December,  1949. 

THE  LONDON  ASSURANCE, 

By  /s/  J.  A.  WAMSLEY, 

General  Agent. 

FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND, 
By  /s/  C.  A.  DRU^OiOND, 

Its  Attorney-in-Fact. 

Approved  December  22,  1949. 

/s/  DAVE  W.  LING, 

U.  S.  District  Judge. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss : 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  the  said  Court,  including  the 
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records,  papers  and  files  in  the  case  of  Louis  P. 
Lutfy  and  Bertha  A.  Lutfy,  husband  and  wife, 
Plaintiifs,  vs.  The  London  Assurance,  a  corporation. 
Defendant,  numbered  Civ-1173  Phoenix,  on  the 
docket  of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of  fil- 
ing thereon  are  the  original  documents  filed  in  said 
case,  and  that  the  attached  and  foregoing  copies  of 
the  minute  and  civil  docket  entries  are  true  and 
correct  copies  of  the  originals  thereof  remaming  in 
my  office  in  the  city  of  Phoenix,  State  and  District 
aforesaid. 

I  further  certify  that  said  original  documents, 
and  said  copies  of  the  minute  and  civil  docket 
entries,  constitute  the  entire  record  in  said  case,  as 
designated  in  the  Appellant's  Designation  filed 
therein  and  made  a  part  of  the  record  attached 
hereto,  and  the  same  are  as  follows,  to-wit : 

1.  Transcript  on  Removal,  filed  May  7,  1948 ; 

2.  Notice  of  filing  transcript  on  removal,  filed 
May  11,  1948; 

3.  Answer,  filed  May  11,  1948; 

4.  Tender,  filed  May  14,  1948; 

5.  Motion  to  Set  for  Trial,  filed  October  13,  1948 ; 

6.  Minute  entry  of  October  25,  1948  (Order  set- 
ting case  for  trial) 

7.  Defendant's  Motion  for  Leave  to  Amend  its 
Answer,  filed  February  5,  1949; 

8.  Minute  entry  of  February  7,  1949  (pre-trial 
conference  and  order  granting  motion  for  leave  to 
amend  answer,  and  vacating  trial  setting) 
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9.  Amonded  Answer,  filed  February  8,  1949 ; 

10.  Minute  entry  of  February  10,  1949  (further 
pre-trial  conference) 

11.  Plaintiffs'  Exhibit  A  in  evidence  (insurance 
])olicy),  filed  February  7,  1949; 

12.  Defendant's  Exhibit  1  in  evidence  (deposi- 
tions of  Dr.  Louis  P.  Lutfy  and  Bortlia  A.  Lutfy), 
filed  February  10,  1949; 

13.  Defendant's  Exhibit  2  in  evidence  (transcript 
of  record  from  the  Secretary  of  State  of  the  State 
of  Illinois),  filed  February  10,  1949; 

14.  Defendant's  Exhibit  3  in  evidence  (transcript 
of  record  from  office  of  Motor  Vehicle  Commissionei 
of  the  State  of  Florida),  filed  February  10,  1949; 

15.  Order  on  Pre-Trial  Conference,  filed  Feb- 
ruary 10,  1949 ; 

16.  Minute  entry  of  February  15,  1949  (Order 
granting  Plaintiff's  motion  for  judgment) 

17.  Memorandum  of  Decision,  filed  February  25, 
1949; 

18.  Defendant's  Motion  for  New  Trial,  filed  Feb- 
ruary 28,  1949 ; 

19.  Minute  entry  of  March  21,  1949  (Hearing 
on  and  submission  of  motion  for  new  trial)  ; 

20.  Minute  entry  of  April  12,  1949  (Order  va- 
cating judgment)  ; 

21.  Defendant's  Objections  to  Findings  of  Fact 
and  Conclusions  of  Law  Proposed  by  Plaintiffs,  filed 
October  24,  1949 ; 

22.  Minute  entry  of  December  6,  1949  (Hearing 
on  Proposed  Findings  of  Fact  and  Conclusions  of 
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Law,   order   approving   same   and   order   directing 
entry  of  judgment. 

23.  Plaintiffs'  Proposed  Findings  of  Fact  and 
Conclusions  of  Law,  filed  October  21,  1949  and 
(being  the  same  as)  Findings  of  Fact  and  Conclu- 
sions of  Law  signed  by  the  Court  and  filed  Decem- 
ber 6,  1949 ; 

24.  Clerk's  Civil  Docket  entry  of  December  6, 
1949,  the  same  being  the  Clerk's  notation  of  the 
judgment  in  the  civil  docket  pursuant  to  order  of 
December  6,  1949,  and  Rules  58  and  79  (a). 

25.  Defendant's  Motion  for  New  Trial,  filed  De- 
cember 6,  1949. 

26.  Minute  entry  of  December  14,  1949  (Order 
Denying  Motion  for  New  Trial)  docketed  December 
14,  1949. 

27.  Defendant's  Notice  of  Appeal,  filed  Decem- 
ber 22,  1949. 

28.  Supersedeas  Bond  On  Appeal,  filed  Decem- 
ber 22,  1949. 

29.  Designation  Of  Contents  Of  Record  On  Ap- 
peal, filed  December  22,  1949. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  said  record  on  appeal 
amounts  to  the  sum  of  $3.20  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  this 
12th  day  of  January,  1950. 

[Seal]         /s/  WM.  H.  LOVELESS, 

Clerk. 
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[Endorsed] :  No.  12454.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  The  London  Assur- 
ance, a  corporation,  Ai)])ellant,  vs.  Louis  P.  Lutfy 
and  Bertha  A.  Lutfy,  husband  and  wife.  Appellees. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Arizona. 

Filed  January  16,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12454 

THE  LONDON  ASSURANCE,  a  corporation, 

Appellant, 

vs. 

LOUIS  P.  LUTFY,  et  ux, 

Appellees. 

CONCISE  STATEMENT  OF  THE  POINTS  ON 
WHICH  DEFENDANT-APPELLANT  IN- 
TENDS TO  RELY  ON  APPEAL 

Comes  now  the  Defendant- Appellant  herein,  The 
London  Assurance,  a  corporation,  and  makes  the 
following   Concise    Statement   of   the    points   upon 
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which  it  intends  to  rely  for  an  Appeal  to  the  United 
States  Circuit  Court  of  Appeals  from  the  final  judg- 
ment made  in  the  above  entitled  cause: 

1.  Such  judgment  is  not  justified  by,  or  sup- 
ported by,  and  is  contrary  to:  (a)  The  admissions 
of  the  parties ;  and  (b)  The  evidence  received  at  the 
pre-trial  conference. 

2.  Such  judgment  is  not  justified  by,  or  sup- 
ported by,  and  is  contrary  to  the  matters  determined 
at  such  pre-trial  conference  and  the  ' '  Order  on  Pre- 
trial Conference"  heretofore  entered  herein. 

3.  Such  judgment  is  contrary  to  the  law  appli- 
cable to  the  factual  situation  established. 

4.  There  is  no  evidence  or  admission  to  support 
that  portion  of  the  judgment  awarding  the  plaintiffs 
^'$77.00  for  equipment  carried  in  the  automobile.'' 

5.  There  is  no  evidence  or  admission  to  sup23ort 
that  portion  of  the  judgment  awarding  the  plain- 
tiffs "$150.00  for  reasonable  expenses  incurred  by 
the  plaintiffs  after  the  theft." 

6.  There  is  neither  evidence,  admission  nor  law, 
to  support  the  award  of  "interest  at  the  rate  of  6% 
per  annum  from  the  28th  day  of  November,  1947, 
until  paid." 

7.  That  the  judgment  is  contrary  to  the  evidence 
in  that  the  admissions  and  evidence  received  at  the 
pre-trial  conference  show"  that  plaintiffs  made  repre- 
sentations and  warranties  of  material  facts  relied 
upon  by  defendant,  and  each  and  all  of  said  repre- 
sentations and  warranties  were  false  and  fraudulent 
and  were  made  for  the  purpose  of  deceiving  and 
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dofraiidiiii;-  the  defoiulaiit  and  obtaining  a  jmlicy  and 
contract  of  insurance  to  whicli  plaintiffs  were  not 
entitled. 

8.  Tliat  the  judgment  is  contrary  to  the  evidence 
ill  that  the  said  automobile  was  not  of  the  year 
model  1947  as  rei:)resented  and  such  fact  was  known 
to  the  plaintiffs  at  the  time  of  their  false  repre- 
sentations and  warranties,  and  such  representation, 
was  of  a  material  fact  and  thereby  voided  the  in- 
surance policy, 

9.  That  judgment  is  contrary  to  the  evidence  in 
that  the  evidence  shows  that  the  ])laintiffs  were  not 
the  sole  owners  of  the  automobile,  nor  were  they  the 
unconditional  owners  of  the  said  automobile,  and 
that  they  did  not  have  good  or  clear  title  thereto, 
and  that  these  facts  were  known  to  the  plaintiffs  at 
the  time  of  their  false  representations  and  warran- 
ties made  to  the  defendant. 

10.  That  the  judgment  is  contrary  to  the  evi- 
dence in  that  the  evidence  and  admissions  shows 
that  plaintiffs  concealed  material  facts  from  defend- 
ant at  the  time  of  the  issuance  of  said  policy. 

11.  That  the  judgment  is  contrary  to  the  evi- 
dence in  that  the  evidence  shows  that  the  plaintiffs 
concealed  from  the  defendant,  at  the  time  the  policy 
of  insurance  was  issued,  that  the  said  automobile 
was  then  registered  within  the  State  of  Illinois  and 
that  the  plaintiffs  did  not  surrender  to  the  Motor 
Vehicle  Division  of  the  State  of  Arizona  Highway 
Department  the  number  plates  assigned  to  such  ve- 
hicle in  Illinois,  nor  did  they  surrender  the  Illinois 
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registration  card  nor  the  Illinois  Certificate  of  Title, 
nor  did  they  furnish  any  evidence  of  ownership  or 
right  of  possession  in  the  plaintiffs. 

12.  That  the  judgment  is  contrary  to  the  evi- 
dence in  that  at  the  time  the  said  policy  of  insur- 
ance was  applied  for,  the  evidence  shows  that  the 
plaintiffs  concealed  from  the  defendant  the  fact 
that  they  intended  to  and  did  remove  certain  Ari- 
zona License  Plates  from  another  vehicle  registered 
in  the  State  of  Arizona  and  did  thereafter  place  the 
said  Arizona  License  Plates  upon  the  car  described 
in  the  insurance  policy,  and  thereafter  did  operate 
and  drive  said  car  wdthin  the  State  of  Arizona  with 
the  false  license  plates  taken  from  the  other  motor 
vehicle  affixed  to  the  motor  vehicle  described  in  said 
insurance  policy,  and  wilfully  concealed  all  of  said 
material  facts  from  the  defendant. 

13.  That  the  judgment  is  contrary  to  the  evi- 
dence in  that  there  is  no  evidence  that  the  automo- 
bile was  stolen  from  the  plaintiffs. 

14.  That  the  judgment  is  contrary  to  the  evi- 
dence and  law"  in  that  there  is  no  evidence  or  ad- 
missions that  the  plaintiffs  had  any  insurable  inter- 
est in  the  automobile  at  the  time  of  the  issuance  of 
the  policy  or  thereafter. 

15.  That  the  Judgment  is  contrary  to  the  evi- 
dence and  law  in  that  the  evidence  and  admissions 
shows  that  the  title  to  the  said  automobile  was  in  a 
third  party  at  the  time  of  the  issuance  of  the  insur- 
ance policy  and  at  the  time  of  the  alleged  theft  and 
never  w^as  in  the  plaintiffs  or  either  of  them. 
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1<).  That  the  judgment  is  contrary  to  tlie  evi- 
dence and  the  law  in  that  the  e\'idence  shows  that 
tlie  phiintiffs  failed  to  perfect  their  title  to  said 
automobile  and  failed  to  execute  and  deliver  instru- 
ments and  papers  to  the  defendant  after  loss,  de- 
feating the  company's  right  of  subrogation  to 
recover  against  other  persons  as  provided  in  the 
said  policy  of  insurance. 

17.  That  judgment  is  contrary  to  the  evidence 
and  the  law  in  that  the  evidence  shows  that  when 
the  policy  of  insurance  was  applied  for  by  the  plain- 
tiffs and  issued  by  the  defendant,  there  was  a 
Chattel  Mortgage  Lien  upon  said  motor  vehicle  in 
favor  of  the  Exchange  National  Bank,  Chicago, 
Illinois.  That  this  material  fact  was  by  the  plain- 
tiffs wilfully  concealed  and  withheld  from  the 
knowledge  of  the  defendant. 

18.  That  the  Court  erred  in  granting  the  plain- 
tiffs' Motion  for  Judgment  in  their  favor  on  the 
basis  of  the  pre-trial  order. 

19.  That  the  Court  erred  in  not  granting  the 
defendant's  Motion  for  Judgment  in  its  favor  on 
the  basis  of  the  ]:)re-trial  order. 

Dated:     January  24,  1950. 

/s/  WILLIAM  A.  WHITE, 
/s/  EDWARD  A.  BARRY, 

Attorneys  for  Appellant. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  Jan.  21,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

Notice  is  hereby  given  to  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit that  the  following  items  selected  from  the  cer- 
tification of  the  Clerk  of  the  District  Court  as  the 
record  on  appeal  are  selected  as  that  portion  of  the 
record,  proceedings  and  evidence  to  be  relied  upon 
by  Appellant  as  the  Contents  of  Record  on  Appeal : 

I.  Transcript  on  Removal,  filed  May  7,  1948. 

9.  Amended  Answer,  filed  February  8,  1949. 

10.  Minute  Entry  of  February  10,  1949  (further 
pre-trial  conference). 

II.  Plaintiffs'  Exhibit  "A"  in  Evidence  (Insur- 
ance Policy),  filed  February  7,  1949. 

12.  Defendant's  Exhibit  1  in  Evidence  (Deposi- 
tion of  Dr.  Louis  P.  Lutfy  and  Bertha  A.  Lutfy), 
filed  February  10,  1949. 

13.  Defendant's  Exhibit  2  in  Evidence  (Trans- 
cript of  record  from  Secretary  of  State  of  the  State 
of  Illinois),  filed  February  10,  1949. 

14.  Defendant's  Exhibit  3  in  Evidence  (Trans- 
cript of  record  from  Office  of  Motor  Vehicle  Com- 
missioner of  the  State  of  Florida),  filed  February 
10,  1949. 

17.     Memorandum  of  Decision,  filed  February  25, 
1949. 
P      20.     Minute  Entry,  April  12,  1949  (Order  vacat- 
ing judgment). 

21.     Defendant's   objections   of  findings   of  fact 
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and  conclusious  of  law  proposed  by  plaintiffs,  filed 
October  24,  1949. 

22.  Minute  Entry  of  December  6,  1949  (Hearing 
on  Proposed  Findings  of  Fact  and  Conclusions  of 
Law,  Order  approving  same,  and  Order  Directing 
Entry  of  Judgment). 

23.  Plaintiffs'  proposed  Findings  of  Fact  and 
Conclusions  of  Law,  filed  October  21,  1949,  and 
(being  the  same  as)  Findings  of  Fact  and  Conclu- 
sions of  Law  signed  by  Court  and  filed  December 
6,  1949. 

24.  Clerk's  Civil  Entry  of  December  6,  1949,  the 
same  being  the  Clerk's  notation  of  the  judgment  in 
the  Civil  Docket  pursuant  to  Order  of  December  6, 
3949,  and  Rule  58  and  79(a). 

25.  Defendant's  Motion  for  New  Trial,  filed 
December  6,  1949. 

26.  Minute  Entry  of  December  14,  1949  (Order 
Denying  Motion  for  New  Trial,  docketed  December 
14,  1949). 

27.  Defendant's  Notice  of  Appeal,  filed  Decem- 
ber 22,  1949. 

28.  Supersedeas  bond  on  appeal,  filed  December 
22,  1949. 

15.  Order  on  Pre-Trial  Conference,  filed  Febru- 
ary 10,  1949. 

Dated:     January  24,  1950. 

/s/  WILLIAM  A.  WHITE, 
/s/  EDWARD  A.  BARRY, 

Attorneys  for  Appellant. 
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No.  12,454 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


> 


The  London  Assurance,  a  corj)oi'ation, 

Appellant, 
vs. 

Louis  P.  Lutfy  and  Bertha  A.  Lutfy, 

husband  and  wife. 

Appellees. 


Appeal  from  the  United  States  District  Court, 
District  of  Arizona. 

APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  THE  CASE. 
Plaintiffs  and  appellees  commenced  an  action  on  an 
insurance  polic}^  insuring  against  loss  of  an  automobile 
by  theft,  against  defendant  and  appellant  in  the  Supe- 
rior Court  of  the  State  of  Arizona  in  and  for  the 
County  of  Maricopa  (page  2,  T.R.)  on  March  25,  1948. 

The  case  was  thereafter  transferred  to  the  United 
States  District  Court  for  the  District  of  Arizona 
(pages  15,  16,  T.R.). 

Issue  was  joined  by  the  filing  of  an  amended  answer 
by  defendant  insurance  company  (pages  18-24,  T.R.). 


A  pre-trial  conferonco  was  liad  on  Pebruaiy  7,  1949, 
and  February  10,  1949  (page  90,  T.R.),  and  a  memo- 
randum of  decision  was  made  on  February  25,  1949. 

A  minute  order  was  made  on  April  12,  1949,  setting 
aside  tht;  Judgment  on  the  grounds  the  issues  were  not 
settled  by  admisvsions  or  the  ])r('-trial  conference  (page 
95,  T.R.). 

The  Court  tluM-eafter  reconsidered  the  mattei-,  in- 
chiding  all  the  exliibits:  Plaintiffs'  A  and  Defendant's 
1,  2  and  3,  and  on  December  6,  1949,  signed  plaintiffs' 
proposed  findings  of  fact  and  conclusions  of  law 
(pages  96-98,  T.R.)  and  thereafter  ordered  judgment 
for  plaintiffs  in  the  sum  of  $5,420.00. 

Defendant  made  the  motion  for  new  trial  on  De- 
cember 6,  1949,  which  was  denied  on  December  14, 
1949.  Defendant  and  appellant  gave  notice  of  appeal 
on  December  22,  1949  (pages  105-106,  T.R.),  and  filed 
a  Supersedeas  Bond  on  appeal  on  the  same  day  (pages 
106,  107  and  108,  T.R.). 

On  January  16,  1950,  the  Clerk's  Certificate  record 
on  appeal  was  filed  in  the  Clerk's  office  of  Circuit 
Court  (pages  108-112,  T.R.). 

On  January  24,  1950,  api3ellant  filed  in  the  office  of 
the  Clerk  of  the  Circuit  Court  its  Concise  Statement  of 
Points  on  w^hich  it  intends  to  rely  (pages  112-116, 
T.R.)  and  its  Designation  of  Record  (page  117,  T.R.). 


ADMISSIONS  ON  PRE-TRIAL  CONFERENCE. 

1.  That  plaintiffs  and  appellees  are  residents  in  the 
State  of  Arizona. 

2.  That  defendant  and  appellant  is  a  corporation 
duly  organized  and  (existing  under  and  by  ^drtue  of  the 
laAvs  of  the  Kingdom  of  Great  Britain. 

3.  That  the  subject  matter  exceeds  the  sum  of  Three 
Thousand  Dollars  ($3,000.00). 

4.  That  appellant  issued  its  insurance  policy  No. 
148323  insuring  appellees  against  loss  by  theft  of  a 
1947  Lincoln  Continental  Convertible  Coupe,  which 
policy  is  a  part  of  the  record  on  appeal  (pages  25-36, 
T.R.). 

5.  That  the  automobile  described  in  the  policy  was  a 
1946  model  and  was  manufactured  in  that  year.  It  had 
an  actual  cash  value  of  Five  Thousand  Four  Hmidred 
Twenty  Dollars  ($5,420.00). 


STATEMENT  OF  FACTS. 

In  September  of  1947  appellees,  a  doctor  and  his 
wife,  of  Phoenix,  Arizona,  desired  to  buy  a  new  Lin- 
coln automobile.  Certain  used  car  dealers  in  Phoenix 
advised  them  that  through  another  car  dealer.  Consoli- 
dated Motors,  in  Tuscon,  a  new  Lincoln  Continental 
could  be  purchased  in  Chicago,  Illinois.  Mrs.  Lutfy, 
the  wife,  tiew  to  Chicago  where  she  met  a  man  named 
Marciano,  who  took  her  to  see  the  car  and  then  went 
to  a  bank  in  Chicago. 


After  givinc:  a  check  in  the  sum  of  Five  Thousand 
Six  Hundred  Dollars  ($5,(i()().()0)  to  the  bank,  she  re- 
ceived some  documents  |)ur])ovtin2:  to  be  a  "title"  to 
the  automobile.  She  left  the  bank  with  Mai'ciano  and 
the  su])])()sed  seliei'  and  went  back  to  the  ])lace  where 
she  had  seen  the  autoni()l)ile.  She  then  i^ave  Marciano 
the  Arizona  license  plates  which  she  had  taken  off  a 
Buick  automobile  which  the  appellees  owned,  and  gave 
Marciano  the  documents,  requesting  him  to  have  the 
title  of  the  car  transferred  to  the  appellees'  names. 
On  September  19,  1947,  she  phoned  her  husband.  Dr. 
Lutfy,  from  Chicago  that  she  had  purchased  a  new 
car  and  requested  that  he  obtain  insurance  on  it.  On 
the  same  day.  Dr.  Lutfy  })honed  his  insurance  agent 
and  gave  him  the  year  number,  motor  number,  serial 
number  and  the  cost,  telling  him  it  was  a  1947  model, 
and  that  the  car  was  new.  He  asked  him  to  issue  an  in- 
surance policy,  which  policy  was  issued  (pages  25-36, 
T.R.). 

Thereafter,  Mrs.  Lutfy  drove  the  car  from  Chicago, 
Illinois,  to  Phoenix,  Arizona,  with  the  Ai'izona  license 
plates  on  it.  Thereafter,  appellee.  Dr.  Lutfy,  drove 
it  until  October  28,  1947,  w-hen  it  disappeared  from 
outside  his  office  in  Phoenix,  Arizona,  still  having  the 
Arizona  license  plates  on  it. 

Subsequently,  the  F.B.I,  discovered  the  car  in 
Florida  and  obtained  all  the  registration  certificates 
and  cei'titicates  of  title  on  the  automobile  from  the 
State  of  Illinois  and  the  State  of  Florida  (pages  69- 
89,  T.R.),  none  of  which  showed  any  transfer  to  the 
appellees  or  either  of  them. 


^  LEGAL  QUESTIONS  INVOLVED. 

I. 

May  Plaintiffs  and  Appellees  Recover  on  an  Insur- 
ance Policy  When  They  Were  Not  the  Sole  and  Un- 
conditional Owners  of  the  Automobile: 

1.  Did  not  have  clear  title; 

2.  Title  was  in  a  third  party ; 

3.  Plaintiffs  had  no  insurable  interest  in  auto- 
mobile *? 

II. 

Did  Plaintiffs  and  Appellees  Make  Misrepresenta- 
tions of  Material  Facts  Which  Voided  Policy: 

1.  Stating  it  was  a  new  car; 

2.  Stating  it  was  a  1947  model; 

3.  Stating  there  was  no  lien  or  encimibrance 
on  if? 

III. 

Did  Plaintiffs  and  Appellees  Conceal  Mateiial  Facts 
Which  Voided  Policy: 

1.  Not  new  car ; 

2.  Lien  on  car ; 

3.  Method  of  purchase  of  car; 

4.  Placing  of  Arizona  license  plates  on  car? 

IV. 

Did  Plaintiffs  Breach  Insurance  Policy  by  Inability 
to  Grant  Appellant  Subrogation  Rights : 
P  1.     Could  not  execute  and  deliver  instruments 

■       of  title  to  appellant? 


ARGUMENT. 

I. 

THE  CONTRACT  BETWEEN  THE  PARTIES  HEREIN  IS  THE 
INSURANCE  POLICY  ISSUED  (PAGES  25-30,  T.R.). 

It  providos  in  part : 

*'Exce])t  with  respect  to  'l)ailinoiit  lease,  con- 
ditional sale,  mortgage  or  other  encumbrance  the 
insured  is  the  sole  owner  of  the  automobile,  ex- 
cept as  herein  stated:  No  exceptions." 

If  the  plaintiffs  did  not  own  the  automobile,  then 
they  cannot  recover  under  the  policy. 

"The  burden  was  upon  the  plaintiff  to  establish 
his  insurable  interest  in  the  property  described  in 
the  policy,  and  that  burden  required  that  he 
establish  the  interest  which  was  defined  in  the 
policy.  The  recital  of  ownership  is  a  valid  provi- 
sion and  by  the  very  terais  of  the  policy  the  in- 
surance was  void  if  the  insured  was  other  than 
the  unconditional  and  sole  owner.  This  the  evi- 
dence failed  to  establish."  (30  A.L.R.  661). 

As  shown  by  the  facts,  all  appellees  acquired  was 
possession  of  the  car  in  question.  The  documentary 
evidence  (Defendant's  Exhibits  2  and  3,  pages  69-89, 
T.R.),  definitely  shows  that  api)ellees  never  acquired 
title  to  the  car. 

In  fact,  appellees  neither  alleged  nor  proved  owner- 
ship of  the  car  in  question  (pages  1-5,  T.R.). 

Examine  the  defendant's  Exhibits  2  and  3  closely 
and  compare  them  with  the  story  of  appellees  (pages 
36-69,  T.R.). 


The  documents  definitely  show  tlmt  Don  E.  Jordan 
was  tlie  owner  (page  76,  T.R.)  by  the  original  Bill  of 
Sale  and  the  Certificate  of  Title  issued  therefor. 

They  also  sliow  that  the  Certificate  of  Title  was 
surrendered  on  October  24,  1947  (page  77,  T.R.),  and 
an  Assigmnent  of  Title  made  on  October  22,  1947,  to 
Henry  Green  (page  78,  T.R.)  and  a  new  Certificate  of 
Title  issued  to  him  on  October  24,  1947  (pages  81,  82, 
T.R.). 

It  is  also  quite  significant  that  on  the  day  Mrs. 
Lutfy,  an  appellee,  claims  that  she  bought  the  auto- 
mobile, September  19,  1947,  the  car  was  mortgaged  to 
the  Exchange  National  Bank  (pages  71,  73,  T.R.),  and 
said  lien  was  not  released  mitil  October  16,  1947 
(page  71,  T.R.). 

It  is  hard  to  believe  that  a  large  Chicago  Bank 
would  be  a  party  to  a  fraud  or  that  its  records  Avould 
not  truthfully  record  the  true  facts  of  a  business  trans- 
action. If  Mrs.  Lutfy  was  in  that  Bank  on  September 
19,  1947,  and  if  she  paid  the  Bank  and  Don  E. 
Jordan  Five  Thousand  Four  Hundred  Twenty  Dollars 
($5,420.00),  why  did  she  not  receive  the  original  Cer- 
tificate of  Title  from  the  Bank  with  its  stamp  on  it, 
showing  that  its  lien  was  paid?  Everyone  knows  that 
in  borrowing  money  from  a  Bank  with  a  car  used  as 
Security,  the  C'ertificate  of  Title  is  held  by  the  Bank 
until  its  lien  is  paid  off. 

Was  Mrs.  Lutfy  in  that  I3ank?  Did  Mrs.  Lutfy 
receive  any  Certificate  of  Title  ?  She  claims  she  signed 
her  name  where  the  purchaser  should  sign  (page  61, 
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T.R.).  It  is  sip:nifi('aTit  that  sucli  place  is  })laiik  on  the 
Certificate  of  'Pith'  on  whicli  the  Bank  released  its 
lien  (page  71,  T.R.). 

It  is  also  si[;-nificant  that  if  Mrs.  liUtfy  had  any  Cer- 
tificate of  Title  for  this  car  in  her  hands,  she  failed  to 
notice:  (1)  That  it  was  a  1946  Model  (i)ages  69,  70 
T.K.) ;  and  (2)  That  it  was  purchased  on  January  8, 
1947  (page  70,  T.R.),  and  was,  therefore,  not  a  new 
car. 

The  following  statements  in  Defendant's  Exhibits  2 
and  3  (pages  69-89,  T.R.)  are  set  forth  herein  for 
emphasis : 

(Page  83,  T.R.)  :  "A  title  application  should  ac- 
company this  application  if  an  Illinois  title  has 
not  been  issued  in  your  name  for  this  vehicle.  If 
new  car  purchased  dealer  must  execute  Bill  of 
Sale  on  back  of  your  title  application.  If  used  car 
purchased  send  assigned  title  with  these  appli- 
cations. ' ' 

(Page  81,  T.R.)  :  "If  application  is  for  registra- 
tion of  a  New  car  purchased  from  a  dealer  for 
which  a  Certificate  of  Title  has  not  previously 
been  issued.  Dealer  must  complete  bill  of  sale 
form  at  bottom  of  application.  (Sec.  4('b).)" 

(Page  75,  T.R.)  :  "Certificate  of  Title  must  be 
assigned  and  delivered  to  purchaser. 

The  Motor  Vehicle  Anti-Theft  Act,  approved  May 
11, 1933,  provides  that  the  Secretary  of  State  shall 
not  after  January  1,  1934,  register  or  renew  a 
registration  of  any  motor  vehicle,  unless  and  until 
the  owner  shall  make  application  for  and  'be 
granted  a  (Certificate  of  Title.  (Sec.  3  (a).)'' 
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(Page  74,  T.R.) :  "Before  aoeeptin^  an  assigned 
title,  liens  on  face  of  title  must  he  stamped  paid 
and  signed  by  lien  holder  or  an  authorized 
official." 

^'Aiiy  changes,  erasures,  mutilations,  ink  eradica- 
tions upon  Bill  of  Sale,  Certificate  of  Title,  Cei'- 
tificate  of  Origin  voids  assignment  and  will  not  be 
accepted. ' ' 

(Page  77,  T.R.) :  ''Keep  this  Certificate  of  Title 
in  a  safe  place.  Do  not  accept  title  showing  any 
erasures,  alterations  or  mutilations." 

How  could  appellee  have  had  a  Certificate  of  Title 
or  any  document  regarding  a  motor  vehicle  registered 
in  the  State  of  Illinois  and  not  seen  at  least  one  of  the 
above  statements'? 


► 


If  it  were  a  new  car,  she  should  have  an  original 
Bill  of  Sale  executed  by  a  dealer.  If  it  had  a  Hen  on 
it,  she  should  have  had  the  Bank  mark  the  lien  paid. 

If  she  could  read,  she  should  have  seen  the  year 
model,  the  original  date  of  sale  and  the  lien. 

The  only  conclusion  that  can  be  drawn  from  these 
facts  is  that  she  paid  her  money  to  a  thief  who  could 
not  pass  title  to  the  car  to  her. 

46  Am.  Ju)\  622:  "In  ijursuance  of  the  general 
iiile  that  a  person  cannot  transfer  a  'better  title  to 
a  chattel  than  he  himself  has,  one  who  has  ac- 
quired possession  of  property  by  a  crime  such  as 
theft  cannot  confer  title  'by  a  sale  even  to  a  bona 
fide  purchaser." 

46  Am.  Jur.  623:  ''As  to  transfers  and  encum- 
brances of  interests   in  personal   property   gen- 
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erally,  it  is  a  ceiieral  viilc  that  the  fact  tliat  the 
owner  lias  inti'ustcd  someone  witli  mere  possession 
and  control  of  personal  })roperty  is  not  sufficient 
to  estop  the  re<al  owner  from  assertin.ii:  his  title 
against  a  person  who  has  dealt  with  the  one  in 
possession  on  the  faith  of  his  a])i)arent  ownershi]) 
or  apparent  authority  to  sell  *  *  *" 


The  documentary  evidence  shows  the  appellees  had 
no  title.  All  the  evidence  shows  that  appellees  had  no 
insurable  interest  in  the  car. 

HesseM  v.  Iowa  Automobile  Mutual  Ins.  Co.,  195 
Iowa  141,  190  N.  W.  150: 
"Whatever  interest  j)laintiff  had  in  the  insured 
propei'ty  must  have  been  derived  under  his  con- 
tract of  purchase.  His  vendor  is  not  shown  to 
have  had  anything  more  than  the  possession  of  a 
stolen  car.  Through  his  purchase  plaintiff  ac- 
quired no  title  and  clearly  never  had  such  owner- 
ship as  \vas  required  and  defined  b}"  the  terms  of 
the  policy  *  *  *  " 

An  insurance  company  does  not  insure  a  possessory 
interest  and  particularly  one  based  on  such  duplicity 
that  existed  herein  (30  A.L.R.  661). 
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II. 

DID  APPELLEES  MAKE  MISREPRESENTATIONS  OF  MATERIAL 
FACTS  WHICH  VOIDED  POLICY? 

One  of  the  clauses  of  the  policy  reads  as  follows : 
(Page  35,  T.R.)  :  ^'This  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresented  any 
material  fact  or  circumstance  concerning  this  in- 
surance or  the  subject  thereof  *  *  *" 


i 


There  is  no  question  but  what  appellees  made  mis- 
representations as  follows : 

1.  It  was  a  new  car  (page  39,  T.R.). 

2.  That  it  was  a  1947  model  (page  38,  T.R.). 

3.  That  it  had  no  lien  or  encumbrance  on  it  (page 
39,  T.R.) . 

Appellees  ratified  those  representations  when  they 
accepted  the  policy  (pages  25-30,  T.R.)  with  the  dec- 
larations to  the  same  effect  in  the  policy.  For  empha- 
sis we  quote  another  portion  of  the  policy : 

(Page  35,  T.R.)  :  "16.  Declarations.  By  accept- 
ance of  this  policy  the  insured  agrees  that  the 
statements  m  the  declarations  are  his  agreements 
and  representations,  that  this  policy  is  issued  in 
reliance  upon  the  truth  of  such  representations 

There  is  no  question  that  the  policy  calls  for  void- 
ance  of  the  policy  because  of  these  representations 
(see  supra). 

The  only  question  remaining  is  whether  those  mis- 
representations were  with  regard  to  "material  facts''. 
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What  is  a  material  fact  in  tliis  instance?  Tlic  matter 
of  materiality  is  coditied  in  the  California  Insumnce 
Code  as  follows: 

'^Sec.  334.  Mat(n'iality  is  to  l)e  determined  not  by 
the  event,  but  solely  by  the  ])robal)le  and  r(>ason- 
able  infiiience  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  his  estimate 
of  the  disadvantaues  of  the  proposed  contract,  or 
in  making'  liis  in(iuiries." 

The  textwriter  in  29  Am.  Jar.  at  ])age  424  states  the 
rule : 

''The  generally  acce])ted  test  for  determining  the 
materiality  of  a  fact  or  matter  as  to  which  a  rep- 
resentation is  made  to  the  insurer  by  an  applicant 
for  insurance  is  to  ])e  found  in  the  answer  to  the 
question  whether  reasonably  careful  and  intelli- 
gent underwriters  would  have  regarded  the  fact 
or  matter,  connnunicated  at  the  time  of  eifecting 
the  insurance,  as  substantially  increasing  the 
chances  of  loss  insured  against  so  as  to  bring  about 
a  rejection  of  the  risk  or  the  charging  of  an  in- 
creased premium.  *  *  *" 

Tt  is  also  stated  in  149  A.L.R.,  page  531,  as  fol- 
lows: 

'*In  cases  invohdng  policies  insuring  owners  of 
motor  vehicles  against  loss  by  reason  of  fire  or 
theft,  statements  as  to  the  year  of  manufacture  or 
model  of  the  motor  vehicle  to  be  insured  are  gen- 
erally held  to  be  representations  of  material  facts, 
the  falsity  of  w-hich  Avill  avoid  the  risk." 

If  the  Court  will  for  a  moment  look  back  to  the 
year  1946,  it  will  be  recalled  that  this  was  the  period 
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of  reconversion  from  war  to  peace.  That  during  this 
period  great  demand  was  l)eing  made  for  automohiles. 
That  each  and  every  model  was  in  great  demand  and 
the  highest  priced  cars  were  still  under  price  controls. 
The  demand  far  exceeded  the  available  models.  There 
followed  during  this  period  a  lucrative  business  which, 
because  of  the  nature  of  the  market,  thrived.  New  cai's 
were  sold  at  illegal  premiums.  Used  cars  brought 
fabulous  prices.  Insurance  comj^anies  were  accustomed 
to  having  all  kinds  of  frauds  worked  upon  them.  Be- 
cause of  this  and  because  of  the  condition  of  the  times, 
suspicion  was  developed  when  in  the  year  1947  a  car 
manufactured  in  1946  was  sold  as  new.  Immediately 
a  question  was  presented.  Was  this  a  new  car?  Was 
it  a  car  that  was  in  the  hands  of  illegal  dealers  ?  Why 
was  it  ncn^er  sold  before?  What  was  its  condition? 
Were  the  purchasers  people  of  good  character?  Were 
they  proper  risks?  Should  the  car  be  insured?  These 
are  just  a  few  of  the  doubts  raised  by  the  simple  fact 
that  a  1946  car  was  sold  for  new  in  1947. 

Had  the  company  been  told  of  the  year  model,  an 
investigation  would  have  been  required.  A  part  of  such 
check  would  have  been  a  search  of  the  title  of  owner- 
ship. 

So,  when  we  first  look  at  the  facts,  what  seemed  an 
unimportant  w^arranty  as  to  year,  now  has  great  sig- 
nificance. 

It  was  material  for  an  underwriter  to  know  if  the 
car  was  a  new  or  used  car.  If  it  was  a  used  car,  he 
might  ])e  put  on  inquiry  as  to  who  was  former  owTier, 
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what  was  tho  condition  of  it,  had  it  been  in  a  previous 
wreck,  and  numerous  othei-  questions  not  necessary  or 
material  to  ask  if  the  car  insured  was  new. 

In  the  case  of  Strangio  v.  Consolidated  Indemnity 
Ins.  Co.,  66  F.  (2d)  330,  at  page  333,  the  Court  said: 
*an  Sfipcich  v.  Met.  Life  Insnranee  Co.,  277  U.S. 
311,  31(>-318,  48  S.Ct.  512,  513,  72  L.  Ed.  895,  Mr. 
Justice  Stone  said:  'Insurance  policies  are  tradi- 
tionally contracts  ubeiTimae  iidei  and  a  failure  by 
the  insured  to  disclose  conditions  affecting  the 
risk,  of  which  he  is  aware,  makes  the  contract 
voidable  at  the  insurer's  oj)tion."  (Cases  Cited). 

Page  333:  '*If,  while  the  company  deliberates,  he 
discovers  facts  which  make  portions  of  his  appli- 
cation no  longer  tme,  the  most  elementaiy  spirit 
of  fair  dealing,  would  seem  to  require  him  to  make 
a  full  disclosure.  If  he  fails  to  do  so,  the  company 
may  despite  its  acceptance  of  the  application  de- 
cline to  issue  a  policy  (citing  cases),  or  if  a  policy 
has  been  issued,  it  has  a  valid  defense  to  a  suit 
upon  it."   (Cases). 

See  also : 

Gates  V.  General  Casualty  Co.  of  America,  120 
F.  (2d)  925. 

In  the  case  of  Palmquist  v.  Standard  Accident  Ins. 
Co.,  3  F.  Supp.  356,  at  page  358,  the  Court  said : 

''The  determination  of  the  materiality  of  a  repre- 
sentation is  a  question  of  law  for  the  Court,  and 
it  has  been  held  error  to  submit  to  the  jury  the 
materiality  of  a  false  answer  given  by  the  insured 
with  reference  to  his  occupation."  (14  TV//.  Jnr. 
49). 
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u*  *  *  j^  seems  to  be  ^enevally  agreed  that  the 
parties  themselves,  liaving  asked  and  answered 
questions,  must  be  held  to  have  agreed  that  the 
question  was  material. ' ' 

Was  the  fact  that  the  car  had  a  lien  on  it  material? 

The  contract  has  provisions  with  regard  to  that : 
(Page  26,  T.R.) :  '' Except  with  respect  to  bail- 
ment lease,  conditional  sale,  mortgage  or  other  en- 
ciunbrance  the  insured  is  the  sole  owner  of  the 
automobile,  except  as  herein  stated:  No  excep- 
|h        tions." 

(Page  27,  T.R.)  :  ''Purchased  Month  9,  Year  1947, 
New,  Encumbrance  None." 

(Page  30,  T.R.)  :  ''Exclusions.  This  policy  does 
not  apply:  *  *  * 

(b)  Under  any  of  the  coverages,  while  the  auto- 
mobile is  subject  to  cxny  l^ailment  lease,  conditional 
sale,  mortgage  or  other  encumbrance  not  specifi- 
cally declared  and  described  in  this  policy;" 

The  very  fact  that  the  question  of  a  lien  is  raised  in 
the  policy  in  three  different  places  should  be  sufficient 
to  show  that  it  is  a  very  material  fact.  A  borrower  may 
not  be  as  good  a  risk  as  a  cash  buyer.  The  insurance 
company  should  have  the  benefit  of  that  requested  in- 
formation. 

But  the  main  point  regarding  the  materiality  of 
those  representations  is  that  if  the  true  facts  had  been 
told,  the  type  of  inquiry  and  the  determination  as  to 
the  probabilities  of  accepting  the  I'isk  would  be  dif- 
ferent. 
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And  that  the  defendant  was  misled  will  be  seen  from 
our  argument  under  the  next  heading  of  Concealment. 


III. 


DID  PLAINTIFFS  AND  APPELLEES  CONCEAL  MATERIAL  FACTS 
WHICH  VOIDED  POLICY? 

Under  this  lieading  all  of  the  matters  and  law  cited 
muler  the  previous  heading  apply. 

Gates  V.  General  Gas.  Co.  of  America  (1941) 
120  F.  (2d)  925: 
"The  finding  that  concealment  by  the  insured  was 
fraudulently  made  is  surplusage,  since  a  conceal- 
ment, whether  intentioiial  or  unintentional,  of  fact 
material  to  the  risk  vitiates  an  insurance  policy." 

In  addition,  however,  we  have  the  additional  points 
of  concealment  of  the  method  of  purchase  and  the 
placing  of  Arizona  license  plates  on  the  car  in  ques- 
tion. 

Any  analysis  of  the  method  of  purchase  from  its 
incei)tion  would  cause  suspicion  if  known  by  an  in- 
surance company.  Before  leaving  for  Chicago,  Mrs. 
Lutfy  was  given  the  name  of  a  man,  Marciano,  and 
a  phone  number  to  call  him.  She  was  told  to  take  the 
Arizona  license  plates  from  a  Buick  car,  to  take  them 
back  to  Illinois  and  put  them  on  the  purchased  car. 
The  ''new"  car  was  to  cost  Five  Thousand  Nine  Hun- 
dred Dollars  ($5,900.00)  (page  42,  T.R.),  but  when  she 
arrived,  Mrs.  Lutfy  "made  a  deal"  (page  55,  T.R.) 
whereby,  first,  it  would  only  cost  her  Five  ThoiLsand 
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Six  Hundred  Dollars  ($5,600.00)  (page  45,  T.R.), 
which  was  then  i-educed  to  Five  Thousand  Pour  Hun- 
dred Twenty  Dollars  ($5,420.00),  because  of  some 
white-wall  tire  transaction   (page  55,  T.R.). 

If  those  two  facts  were  not  enough  to  arouse  her 
suspicion  entirely,  the  fact  that  the  cai*  was  registered 
in  Illinois  in  an  individual  name  (page  66,  T.R.)  and 
also  that  she  had  to  go  to  a  bank  to  buy  this  ''new'' 
car  should  have  put  her  on  her  guard.  But  apparently 
not,  and  she  did  not  think  enough  about  it  to  tell  her 
insurance  agent  or  company  any  of  these  facts  regard- 
ing the  purchase  or  the  registration  in  Illinois  in  an 
individual's  name  rather  than  in  a  dealer's  name. 

The  textwriter  in  29  Am.  Jur.  §  540,  at  page  436 
states : 

"Contracts  of  insurance  have  been  deemed, 
broadly  speaking,  to  be  contracts  uberrimae  fidei, 
that  is,  of  the  utmost  good  faith,  and  the  applicant 
for  insurance  is  bound  to  deal  fairly  with  the  in- 
surer in  the  disclosure  of  facts  material  to  the 
risk.  *  *  *" 
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The  same  writer,  at  page  438,  29  Am.  Jur.  states : 
"The  insured  may  not  withhold  information  of 
such  unusual  and  extraordinar}^  circumstances  of 
peril  to  the  property  as  could  not,  with  reasonable 
diligence,  be  discovered  by  the  insurer  or  reason- 
abh^  anticipated  by  it  as  a  foundation  for  specific 
inquiries. ' ' 

Attention  should  be  called  to  the  fact  that  these  rep- 
resentations were  made  over  the  telephone  to  the  in- 
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surance  ai^erit  (pa.^e  .^8,  lino  2,  T.R.).  Thovo  was  not 
much  opportunity  to  make  inquiry  in  sucli  a  phon(' 
conversation.  Also  the  concealments  involved  transa<'- 
tions  occurrino-  over  2,0(){)  miles  away  in  Chicago. 
Illinois.  AVhile  the  plan  to  attach  the  Arizona  license 
})lates  to  the  car  was  conceived  in  Arizona,  the  actual 
transaction  took  ])lace  in  Illinois.  All  the  other  phases 
of  concealment  of  material  matters,  such  as  the  hank 
transaction,  the  fact  of  the  Illinois  registration  and  the 
signing  of  the  ''title",  occurred  in  Chicago,  where  the 
defendant  would  not  have  any  o^jportunity  of  incjuiry 
unless  the  facts  had  been  revealed. 

When  the  facts  are  disclosed  by  a  mere  examination 
of  the  Certificate  of  Title,  it  is  manifest  what  the  de- 
fendant-appellant could  have  ascertained  regarding 
the  car  if  the  above  facts  had  not  been  concealed. 

Appellees  were  not  without  some  knowledge  regard- 
ing the  situation,  as  shown  when  questioned  about  new 
Arizona  license  plates  and  cietting  the  (Certificate  of 
Title. 

(Page  48,  T.R.) :    ''A.     No,  I  never  did  receive 
the  certificate  of  title. 

Q.  Did  you  ever  make  an  application  to  the 
Arizona  Motoi'  Vehicle  Department  for  a  certifi- 
cate of  title? 

A.  No,  because  I  would  have  to  have  this  Il- 
linois title  before  I  could  do  that." 

(Page  60,  T.R.)  :   ''Q.     You  made  no  application 
to  obtain  an  Arizona  certificate  of  title? 
A.     No,  sir." 


I 
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(Page  64,  T.R.) :  ''Q.  You  don't  remember 
whether  you  put  any  other 

A.  We  didn't  put  any  other  plates  on  it,  no. 
I  don't  remember. 

Q.  And  do  you  know  why  you  didn't  ask  or 
apply  for  Arizona  license  plates? 

A.  Because  we  had  to  have  the  certificate  of 
title." 


It  is  difficult  to  believe  that  a  reputable  Illinois 
motor  car  dealer  would  assist  in  the  duplicity  of  de- 
frauding either  the  State  of  Illinois  or  the  State  of 
Arizona  out  of  a  license  tax  on  a  new  motor  vehicle, 
yet  we  have  here  a  record  of  appellees  taking  Arizona 
license  plates  from  an  old  Buick  car  in  Arizona  and 
taking  them  back  to  Chicago. 

(Page   60,   T.R.):    ''Q.     How   did   you   get   the 
Arizona  plates  for  it  ? 
A.    Well,  I  just  took  some  Arizona  plates. 
Q.     Some  that  you  had  had  on  another  car? 
A.     Yes,  off  the  Buick. 

Q.     That  was  the  Buick  that  you   folks  had 
owned  here  ? 
A.     That  is  right. 

Q.     And  you  took  the  plates  off  of  them? 
A.     That^is  right. 

Q.     Took  them  back  to  put  on  this  car  there  ? 
A.    Yes. 

Q.    And  drove  it  out  with  the  Arizona  plates 
on  it? 

A.     Yes,  sir.     Mr.  Marciano  put  them  on  for 
me." 

'  Aiid  Mr.  Marciano,  the  supposed  dealer  put  them  on. 
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Who  is  Mr.  Marciano?  Where  did  Mrs.  T^utfy  meet 
liiiii?  She  had  his  phone  number  (page  54,  T.R.) — 
Republic  10567 — and  she  met  liini  in  front  of*  the  Du 
Pont  Company  (pa.^e  63,  T.R.). 

(Page  63,  T.R.) :  '*Q.  And  you  don't  know  where? 

A.  It  was  in  Chicago.  I  will  tell  you — it  was  in 
front  of  the  I)u  Pont  Company,  Du  Pont  de  Ne- 
mours, one  of  their  offices  that  I  gave  him  the 
title.    That  is  one  thing  that  I  remember. 

Q.     You  had  the  car  at  that  time? 

A.     Yes,  it  was  parked  right  in  front. 

Q.  How  did  you  happen  to  meet  Marciano 
there? 

A.  Chadwick  and  Walden  had  given  me  one  of 
their  cards.  It  was  a  card  with  A.  Marciano  on  it 
and  his  telephone  number,  Republic  10567." 

Does  that  sound  like  a  reputable  auto  dealer?  Does 
that  entire  transaction  sound  like  a  bona  fide  purchase 
in  the  open  market?  Appellant  submits  that  these 
facts  and  the  law  on  the  concealment  point  alone  re- 
quire judgment  to  be  entered  for  appellant. 


IV. 


DID  APPELLEES  BREACH  THE  INSURANCE  POLICY  BY 
INABILITY  TO  GRANT  APPELLANT  SUBROGATION 
RIGHTS? 

Appellees  pleaded  that  they  had  perfoi-med  all  the 
conditions  of  the  policy  (Par.  IV,  page  4,  T.R.).  This 
was  denied  by  appellant  in  its  amended  answer  (Par. 
IV,  page  19,  T.R.) . 
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One  of  the  clauses  and  a  condition  of  the  policy  is  as 
follows  (pa^e  34,  T.R.)  : 

'*9.  Subrogation.  In  the  event  of  any  payment 
under  this  policy,  the  company  shall  be  subrogated 
to  all  the  insured's  riglits  of  recovery  therefor 
against  any  ])erson  or  organiaztion  and  the  in- 
sured shall  execute  and  deliver  such  instruments 
and  papers  and  do  whatever  else  is  necessary  to 
f  secure  such  rights.  The  insured  shall  do  nothing 
to  prejudice  such  rights." 

A  reading  of  this  clause  together  with  the  declara- 
tions in  the  policy  regarding  ownership  will  definitely 
establish  the  reason  for  requiring  a  clear  title  in  the 
insured. 

In  case  of  a  theft,  the  company  attempts  to  find  the 
car,  and  if  a  loss  has  been  paid  prior  to  recovery,  it 
intends  to  l^e  subrogated  to  the  rights  of  the  insured 
to  make  the  recovery.  In  other  words,  the  company, 
by  contract,  attempts  to  minimize  its  losses. 

Appellees  agreed  to  that  clause.  What  happened 
here?  The  car  Avas  found,  but  appellees  had  no  right 
of  recovery,  because  they  had  no  title.  Title  to  the  car 
was  in  Henry  Clreen  on  October  27,  1947  (page  81, 
T.R.),  and  he  transferred  it  to  Henry  Greenspon  (page 
82,  T.R.),  Avho  in  turn,  transferred  it  to  Paul  G. 
Horvath  (page  85,  T.R.). 

Appellees  were  unable  to  and  did  not  '^  execute  and 
deliver  instruments  and  papers"  to  appellant.  Nor  did 
appellees  do  anything  else  toward  recovery  of  the  car 
or  assisting  appellant  in  perfecting  their  rights  to  re- 
cover the  car. 
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(Pages  49-50,  T.U.) :  ''Q.  Were  you  told  by  the 
Federal  IJui-eau  of  Investigation  wlio  had  the  car 
and  where  it  was? 

A.     Yes. 

Q.     And  what  did  they  tell  you? 

A.  They  stated  that  the  car  was  sold  in  Miami, 
Florida,  at  an  auction  to  a  man  by  the  name  of 
G.  Horvath,  :3()8  Northeast  52d  Street,  Miami, 
Florida. 

Q.  Have  you  made  any  effort  to  repossess  the 
car  from  that  man? 

A.    No. 

Q.    Why  was  that? 

A.  Because  it  was  up  to  the  Insurance  Com- 
pany to  repossess  it." 

It  must  'be  apparent  to  anyone  reading  the  facts  of 
this  transaction  that  appellees  have,  throughout,  en- 
deavored to  take  advantage  of  whoever  and  whatever 
situation  developed.  They  attempted  to  defeat  the 
Arizona  dealers,  who  made  the  deal  for  them  (pages 
52,  54,  55,  T.R.).  They  got  Marciano  to  lower  the  price 
(page  55,  T.R.),  and  they  attempted  to  defeat  the 
State  of  Illinois  and  the  State  of  Arizona  out  of  their 
license  fees.  Now,  having  been  bilked  by  their  method 
of  transacting  business  out  of  their  money  which  they 
paid  for  temporary  possession  of  a  car,  they  attempt 
to  claim  imder  a  contract  of  insurance,  which  they 
failed  to  abide  by  themselves. 

A  review  of  the  Defendant's  Exhibits  2  and  3  will 
show  their  inability  to  recover  the  car.  No  right  of 
action  exists  for  them  against  Green,  Greenspon  or 
Hoi*vath  for  the  recovery  of  the  car. 
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They  might  have  a  right  of  action  against  Marciano 
for  their  money,  and  possibly  against  Don  E.  Jordan, 
if  they  can  prove  tliat  he  is  the  man  Mrs.  Liitfy  met 
in  the  Bank.  That  right  of  recovery  would  not  be  for 
the  car, — it  would  l)e  for  money  had  and  received,  and 
the  appellant  did  not  insure  them  against  that  theft. 

And  api^ellees  have  failed  to  produce  and  are  unable 
to  give  appellant  any  instruments  or  documents  to 
effect  recovery  of  the  car,  which  they  represented  to 
appellant  belonged  to  them  as  sole  and  unconditional 
owners.  And  thus,  appellees  have  not  perfomied  all 
the  conditions  of  the  policy  as  they  allege  in  Para- 
graph IV  of  their  Comi^laint,  and  are  unable  to  live 
up  to  the  conditions  of  Clause  9  of  the  policy  (page  35, 
T.R.). 

That  clause  ends  by  saying:  ''The  insured  shall  do 
nothing  after  loss  to  prejudice  such  rights."  Accord- 
ing to  appellees,  it  reads:  "The  insured  shall  do 
nothing." 

These   subrogation  rights  are   often  valuable  and 
tend  to  cut  the  loss  paid  out  b}"  the  insurance  com- 
pany.  But  this  valuable  right  depends  entirely  upon 
the  insured.  As  was  stated  at  page  1001,  29  Am.  Jur. : 
"The  insurer's  right  of  subrogation  against  third 

(persons  causing  the  loss  paid  by  the  insurer  to  the 
insured  does  not  rest  upon  any  relation  of  con- 
tract or  privity  between  the  insurer  and  such  third 
person,  but  arises  out  of  the  contract  of  insur- 
ance and  is  derived  from  the  insured  alone.  Con- 
Isequently,  the  insurer  can  take  nothing  by  subro- 
gation but  the  rights  of  the  insured,  and  is  sub- 
rogated to  only  such  rights  as  the  insured  pos- 
sessed," 
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CONCLUSION. 

Appellant  submits  that  all  the  facts  and  documents 
show  that  appellees  neither  alleged  nor  proved  that 
they  were  at  any  time  sole  and  miconditional  owners 
of  the  ear  and  thus  have  failed  to  sustain  the  burden 
of  proof  required  of  them.  Ajjpellant  further  submits 
that  by  the  micontradieted  record,  ai)pellees  misrepre- 
sented and  concealed  facts  of  material  value  which, 
according-  to  the  contract,  voids  the  policy,  and 
finally,  by  their  failure  to  have  the  title  they  i-epre- 
sented  themselves  as  having,  they  have  defeated  any 
subrogation  rights  of  appellant,  which  rights  are  a 
substantial  part  of  the  policy. 

By  reason  thereof,  judgment  should  be  reversed  and 
entered  for  defendant  on  its  motion  made  at  the  pre- 
trial conference. 

Dated,  San  Francisco,  California, 
April  12, 1950. 

Respectfully  submitted, 

William  A.  White, 

Edward  A.  Barry, 

Attorneys  for  Appellant. 


No.  12,454 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


The  London  Assurance   (a  corpora- 
tion), 

Appellant, 

vs. 

Louis  P.  Lt:tfy  and  Bertha  A.  Lutfy 

(husband  and  wife), 

Appellees. 


Appeal  from  the  United  States  District  Court, 
District  of  Arizona. 

APPELLEES'  ANSWERING  BRIEF. 


James  A.  Struckmeyer, 

207  Lixhrs  Building,  Phoenix,  Arizona, 

Attorney  for  Appellees. 


rlL 


«»^ 


MAY  10  1950 


Pebnatj-Walsh  Printing  Co.,  San  Fkancisco 


PAUL  P.  O'BRIEN, 

'■'^  CLERK 


Subject  Index 


Page 
Preliminary  statement    1 

Legal  questions  involved 2 

Conclusion   8 


Table  of  Authorities  Cited 


Page 

Barnett  v.  London  Assurance  Co.,  245  Pac.  3,  138  Wash.  673       4 

North  British  &  M.  Ins.  Co.  v.  San  Francisco  Secur.  Corp., 
249  Pac.  761,  30  Ariz.  599 5 

Savarese  v.  Hartford  Fire  Insurance  Co.,  123  Atl.  763,  99 
N.J.L.  435   4 


I 


No.  12,454 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


The  London  Assurance   (a  corpora- 
tion), 

Appellant, 
vs. 

Louis  P.  Lutfy  and  Bertha  A.  Lutfy 

(husband  and  wife). 

Appellees. 


Appeal  from  the  United  States  District  Court, 
District  of  Arizona. 

APPELLEES'  ANSWERING  BRIEF. 


PRELIMINARY  STATEMENT. 
Our  argument  will  be  based  solely  on  the  record. 
The  facts  can  not  be  disputed.  Mrs.  Lutfy  went  to 
Chicago,  Illinois  from  Phoenix,  Arizona,  to  purchase 
an  automo-bile.  On  her  arrival  in  Chicago  she  exam- 
ined the  automobile,  was  satisfied  with  its  condition, 
and  went  to  a  bank  in  order  to  effect  payment.  She 
paid  the  full  value  of  the  car,  incidentally  discharging 
a  lien,  and  receiA^ed  a  certificate  of  title  properly  en- 
dorsed. She  gave  the  certificate  of  title  to  one  Marci- 
ano  in  order  that  Marciano  might  forward  it  to  the 


title  dcpartinont  of  the  Stato  of  Tllinois.  Marciaiio 
proved  unfaithful  to  his  trust  and  did  not  forward 
the  certificate  to  the  title  department. 

We  do  not  consider  the  statement  ''everyone  knows'' 
valid  authority  (A})pellant's  Opening-  l^rief,  pa^e  7) 
for  api)ellant's  attem|)t  to  present  the  appellees  as 
everything"  from  black  market  operators  to  fraudulent 
claimants  under  an   insurance  policy. 

In  the  argument  it  will  be  necessary  to  avoid  con- 
fusion between  the  word  "title"  and  actuul  oivnership. 
As  used  throughout  the  appellant's  brief  "title"  ap- 
parently refers  to  either  one  of  two  uses:  first,  to  the 
title  certificate,  and,  second,  as  a  substitute  for 
"owner"  or  "ownership". 


LEGAL  QUESTIONS  INVOLVED. 
I. 

Appellant's  question  number  I  (Appellant's  Open- 
ing Brief,  page  5)  postulates  its  answ^er  by  presup- 
posing that  plaintiffs  were  not  the  sole  owners  of  the 
automobile  insured. 

The  insured — plaintiffs  in  the  lower  Court — did  not 
I'epresent  that  they  were  the  "sole  and  unconditional 
owners"  of  the  automo'bile  in  question.  They  did  tell 
the  insurer  that  they  were  the  "sole  owners"  of  the 
automobile.  (T.R.,  page  26.)  There  is  nothing  in  the 
record  which  shows  that  the  appellees  were  not  the 
sole  owners  of  the  automobile.  Appellant  argues  (T.R., 
page  5)  that  appellees  did  not  have  clear  title  to  the 


automobile,  that  title  was  in  a  third  pai-ty  and  that 
therefore  plaintiffs  had  no  insurable  interest  in  the 
automobile.  It  is  true  that  as  far  as  the  record  shows 
appellees  never  liad  a  valid  certificate  of  title  in  their 
name ;  that  fact  alone  does  not  effect  ownership. 

P^  Referring  to  the  defendant's  exhibits  it  appears 
that  one  D.  E.  Jordan,  or  Don  E.  Jordan,  owned  an 
automobile.  (Defendant's  Exhibit  No.  2;  T.R.,  pages 
76-77.)  In  Septeml^er,  the  a]3i)e]lees  purchased  and 
paid  for  the  automobile  insured  by  appellant  on  Sep- 
tem'ber  19th.  The  car  was  brought  to  Arizona.  On  Oc- 
tober 18th  a  duplicate  certificate  of  title  was  issued 
and  assigned  October  22  to  Henry  Green.  (T.R.,  pages 
77-78.)  On  October  28th  the  car  was  stolen  from  the 
appellees  (T.R.,  page  48),  and  Green  sold  to  Green- 
spon  October  27.  (T.R.,  page  84.) 

The  exhibits  disclose  that  a  certificate  of  title  was 
given  to  the  appellee  and  that  appellee  then  returned 
the  certificate  of  title  to  one  Marciano  who  was,  by 
mutual  agreement,  to  forward  the  title  to  the  Illinois 
title  bureau.  On  the  16th  day  of  October,  1947,  while 
the  insured  car  was  in  the  possession  of  the  appellees 
in  Phoenix,  Arizona,  D.  E.  Jordan  secured  a  duplicate 
title,  stating  in  his  application  that  he  had  at  that 
time  possession  of  the  automobile.  (T.R.,  pages  70-71.) 
The  insured  car  was  on  that  date  in  Phoenix,  Arizona, 
in  the  possession  of  the  appellees. 

The  exhibits  all  show — and  it  was  necessarily  so 
decided  by  the  .judge  of  the  District  Court — that  the 
appellees  were  in  fact  the  owners  of  the  car  insured 
by  appellant,  and  had  been  the  owners,  and  are  still 


the  owners,  of  the  car  insured,  although,  as  stated  ])y 
the  ap])ellees,  they  do  not  liave  "a  ceiiificatc  of  title'' 
for  the  automo])ile. 

We  believe  tliat  the  record  demonstrates  that  the 
apjiellees  were,  and  are,  the  owners  of  the  automobile 
insured  which  was  stolen  from  them.  Whether  or  not 
appellees  had  a  certificate  of  title  is  immaterial  to  the 
true  ownership.  The  conclusion  reached  as  to  appel- 
lant's legal  (juestion  Number  1  is  incorrect. 

Even  thouj^h  appellees  have  no  written  indicia  of 
title  they  were  in  fact  the  o^vners  of  the  automobile 
insured.  If  it  be  conceded,  arqiiendo,  that  the  appellees 
were  not  "sole''  owners,  the  appellant  is  still  liable 
on  the  policy.  Baniett  v.  London  Assurance  Co.,  245 
Pac.  3, 138  Wash.  673 ;  Savarese  v.  Hartford  Fire  Ins. 
Co.,  123  Atl.  763,  99  N.J.L.  435.  It  may  be  noted  that 
the  car  insured  here  was  not  a  '^stolen"  car,  but  was, 
as  far  as  the  record  shows,  the  property  of  D.  E.  Jor- 
dan who  according-  to  the  record,  gave  a  certificate  of 
title  to  Marciano  and  left  the  car  at  Motor  Sales 
Company  to  be  sold. 

II. 

Appellant  asks  whether  the  appellees  made  repre- 
sentations of  material  facts  which  voided  the  policy. 

1  and  2.  There  is  no  showing  that  the  car  insured 
and  stolen  from  the  appellees  was  not  a  new  car  and 
that  it  was  not  a  1947  model.  However,  whether  it  was, 
or  was  not,  is  immaterial.  The  Supreme  Court  of  the 
State  of  Arizona  has  ruled  upon  these  two  points  hold- 
ing that  it  is  necessary  for  the  defendant  (insurer)  to 


allege  and  prove  that  false  representation  was  ma- 
terial. North  British  <£•  M.  Ins.  Co.  v.  Sun  Francisco 
Seciir.  Corp.,  249  Pac.  761,  30  Ariz.  599.  It  is  ap- 
pellees' contention  that  there  was  no  concealment  or 
misrepresentation  of  any  material  fact  or  circum- 
stance concerning  the  policy  or  the  automobile  insured, 
nor  does  the  ])olicy  make  any  of  the  matter  within 
'' declarations"  a  warranty.  Cr.R.,  page  35.) 

&-  As  to  the  contention  that  there  was  a  lien  on  the 
automobile  insured,  appellees  insist  that  the  trial 
Court  properly  held:  (a)  that  there  was  no  lien  on 
the  automobile  insured,  or  (Id)  that  the  statement  was 
not  material.  The  record  discloses  that  if  there  was 
a  lien  when  the  appellees  purchased  the  automobile  in- 
sured the  lien  was  paid  at  that  time  and  the  record 
further  discloses  that  the  lien,  if  any,  was  paid  at  the 
latest  on  October  16,  1947,  which  was  prior  to  the  date 
of  the  theft  of  the  automobile  from  the  appellees. 

The  statement  of  defendant's  counsel  concerning 
this  matter  is  included  in  defendant's  Exhibit  No.  1 
at  pages  65  and  66  of  the  Transcript  of  Record  wherein 
counsel  stated:  ''The  reason  I  asked  you,  Mrs.  Lutfy, 
the  information  we  have  is  that  there  was  a  mortgage 
on  the  car  to  this  Exchange  National  Bank  and  that 
a  portion  of  the  money  that  you  paid  to  Jordan  was 
used  to  pay  for  that  lien.  Did  you  know  anything  about 
that  at  all  r' 

It  is  obvious  from  the  exhibits  that  the  original 
certificate  of  title  issued  to  T).  E.  Jordan  did  not  carry 
the  statement  that  there  was  a  lien.  The  appellant's 
evidence,    according   to   its   counsel,   shows  that   the 
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lien  was  paid  at,  or  bofore,  the  time  that  tlie  ap])enees 
'became  owners  of  tlie  automobile  insured — if  tliere 
was  a  lien,  and  the  first  actual  notation  of  the  dis- 
char,2:e  of  the  lien  is  shown  by  the  record  as  prior  to 
the  theft.  Under  the  exclusion  cited  by  appellees  (Ap- 
pellant's Openinc:  Brief,  page  15),  there  can  be  n 
ground  for  voiding  the  policy. 

III. 

Apy)ellees'  contention  regarding  the  alleged  conceal- 
ment of  material  facts  as  to  the  representations  (1  and 
2)  that  is,  that  the  car  was  not  a  new  car  and  that 
there  was  a  lien  on  the  car,  have  been  discussed.  linden- 
this  heading  the  appellees  further  discuss  the  method 
of  purchase  of  the  car  and  the  fact  that  Arizona  license 
plates  were  placed  on  the  car.  The  Transcript  of  Rec- 
ord fails  to  show  that  the  placing  of  Arizona  license 
plates  on  the  car  was  in  any  way  illegal,  or  unlawful. 
The  general  argument  is  directed  to  the  bona  fides 
of  the  appellees  rather  than  a  legal  summation.  Ap- 
pellees will  not  engage  in  vituperation  and  innuendo 
dehors  the  record:  The  District  Court  considered  the 
matter  raised  by  the  answer,  and  properly  gave  judg- 
ment to  appellees. 

The  appellant  asks  whether  the  appellees  breached 
the  insurance  policy  by  inability  to  grant  appellant 
subrogation  rights.  Again,  appellant  draws  conclusions 
from  matter  not  before  the  Court  and  not  in  the  rec- 
ord. The  record  does  not  show  that  the  appellant  at 
any  time  asked  for  subrogation  rights ;  the  record  does 
show  that  the  appellant  flatly  refused  to  pay  for  the 


loss.  The  I'ecord  does  not  disclose  appellant  made  any 
attempt  to  recover  the  car  in  question  or  to  secure 
any  rights  mider  the  policy,  and  the  record  shows  that 
the  appellant  never  made  any  payment  under  the  pol- 
icy. The  rights  of  subrogation  according  to  the  appel- 
lant's contract  did  not  attach. 

Appellant  argues  that  the  car  was  found  but  "ap- 
pellees had  no  right  of  recovi^ry  because  they  had  no 
title".  (Appellant's  Brief,  page  21.)  This  is  ridiculous. 
The  appellees  were  the  owners  of  the  automobile  and 
the  burden  was  upon  the  appellant  to  proceed  with  re- 
covery. The  appellant  states  that : 

"Appellees  were  unable  to  and  did  not  'execute 
and  deliver  instruments  and  papers'  to  appellant. 
Nor  did  appellees  do  anything  else  toward  recov- 
ery of  the  car  or  assisting  appellant  in  perfecting 
their  rights  to  recover  the  car." 

Appellant's  Opening  Brief,  page  21. 

The  record  does  not  show  that  any  documents,  iii- 
striunents,  or  papers  were  ever  asked  of  the  appellees, 
The  absurdity  of  the  argument  is  shown  by  the  state- 
ment in  appellant's  opening  'brief  that: 

"  *  *  *  appellees  have  failed  to  produce  and  are 
unable  to  give  appellant  any  instruments  or  docu- 
ments to  effect  recovery  of  the  car,  which  they 
represented  to  appellant  belonged  to  them  as  sole 
and  unconditional  owners.  And  thus,  appellees 
have  not  performed  all  the  conditions  of  the  pol- 
icy as  they  allege  in  Paragrajjh  lY  of  the  Com- 
plaint, and  are  unable  to  live  up  to  the  conditions 
of  Clause  9  of  the  policy.  (T.R.,  page  35.) " 
Appellant's  Opening  Brief,  page  23. 
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CONCLUSION. 

Ap[)ollees,  in  the  foregoing,  have  attempted  to  con- 
fine themselves  to  a  discussion  of  the  record  before 
this  Court.  We  submit  that  the  judgment  of  the  trial 
Court  was  correct  and  must  be  sustained. 

Dated,  Phoenix,  Arizona, 
May  8, 1950. 

Respectfully  submitted, 

James  A.  Struckmeyer, 
Attorney  for  Appellees. 
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No.  12,454 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


The  London  Assurance    (a  corpora- 
tion), 

Appellant, 
h  VS. 

Louis  P.  Lutfy  et  ux., 

Appellees. 


Appeal  from  the  United  States  District  Court, 
District  of  Arizona. 

APPELLANT'S  CLOSING  BRIEF. 


STATEMENT  IN  REPLY. 

Appellees  in  their  preliminary  statement  infer  that 
appellant  went  outside  the  record.  It  is  appellant's 
belief  that  its  statement  of  fact  and  statement  of  case 
are  correct  and  any  conclusions  drawn  by  it  were  the 
correct  conclusions  from  the  evidence  as  shown  in  the 
record. 

It  is  significant  that  appellees  claim  that  appellant 
represents  the  appellees  as  'M^lack  market"  operators. 
The  use  of  the  words  "black  market"  does  not  ap- 
pear in  appellant's  brief.    We  are  willing  to  accept, 


however,  the  oonclnsion  drawn  by  ap])elleos.  The 
Court  itself  can  determine  from  the  record  what  kind 
of  a  market  tlie  a}i|)rlleos  were  usinti'  in  tliis  particu- 
lar case. 

It  is  appellant's;  claim  that  ai)j)ellees  neither  had 
title  nor  actual  ownership  and  leuardless  of  the  use 
of  the  word  "title''  in  the  o])enin,c:  brief,  we  desire  it 
definitely  understood  that  it  is  appellant's  claim  that 
appellee.s  had  neither  "title"  nor  "ownership"  to  the 
automobile  which  they  attempted  to  insure  with  ap- 
pellant company. 


ARGUMENT  ON  LEGAL  QUESTIONS  INVOLVED. 

I. 

APPELLEES  NOT  THE  SOLE  OWNERS  OF  CAR. 

Under  this  heading,"  appellants  presented  ar2:uments 
and  law  to  establish  that  appellees  were  not  the 
owners  of  the  automobile  in  question.  On  pages  2, 
3  and  4  of  their  answerina:  brief,  appellees  indulge  in 
argument  which  they  state  is  based  upon  the  record. 
In  that,  there  is  admission  that  appellees  never  had 
a  valid  certificate  of  title  in  their  name  (Appellees' 
Answeiing  Brief,  page  3).  This  statement  is  difficult 
to  reconcile  with  the  statement  on  page  2  (A.A.B.) 
to  the  effect  that  there  is  nothing  in  the  record  which 
shows  that  appellees  were  not  the  "sole  owners  of 
the  automobile''.  Without  repeating  the  matters  set 
forth  on  pages  6,  7  and  8  of  appellant's  opening  brief, 
we  respectfully  submit  that  the  record  does  not  show 
that  the  appellees  were  the  sole  owners,  but  that,  in 


fact,  shows  that  other  ])ooplo  claim  to  own  the  car 
at  the  time  the  appellees  also  claim  to  own  it. 

In  support  of  their  claim  that  the  company  is  liable, 
notwithstanding-  the  claim  of  other  parties,  appellees 
cite  two  cases  (page  4,  A.A.B.).  One  is  Savarese  v. 
Hartford  Fire  Ins.  Co.,  99  N.J.L.  435,  123  Atl.  763, 
which  we  refer  to  as  the  New  Jersey  case,  and  Bar- 
nett  V.  London  Assurance  Co.,  138  Wash.  673,  245 
Pac.  3,  which  we  will  refer  to  as  the  Washington  case. 
The  New  Jerse}^  case  is  the  earlier  of  the  two.  It,  in 
effect,  follows  the  N orris  case,  123  Atlantic  761,  which 
is  also  a  New  Jersey  case. 

In  the  New  Jersey  case,  the  insured  had  possession 
of  the  car  for  two  years  and  the  policy  had  been  re- 
newed once.    At  page  764  the  Court  stated: 

u*  *  *  ^g  think  that  'sole  ownership'  as  used  in 
the  policy  can  properly  mean  nothing  more  than 
that  no  one  else  is  interested  in  the  ownership  of 
the  car  *  *  *." 

Is  that  similar  to  the  facts  in  this  case?   Appellees 
had  temporary  possession  of  the  car  for  about  thirty- 
nine  (39)  days.    The  record,  as  shown  from  defend- 
ant's Exhibits  2  and  3,   definitely  shows  that  other 
people  were  claiming  an  interest  in  the  car  and,  in 
fact,  others  had  possession  of  the  car  at  the  time  the 
case  went  to  trial.  At  page  764,  the  Court  also  stated: 
"According  to  the  record,  during  two  years  of 
undisturbed   possession   of  the   car  by   plaintiff, 
and  even  at  the  time  of  the  trial,  no  one  came 
forward  to  claim  an  ownership   interest  in  the 
automobile. ' ' 


Cloavly,  that  Now  JcTsoy  case  is  not  in  point  in 
the  case  at  bar. 

In  the  Washinc'ton  case,  the  facts  were  that  the 
automobile  was  not  t'onnd,  l)nt  anotlier  automobile 
with  the  same  nuni])ev  on  it  was  foimd  in  tlie  State 
of  Mississi])]n,  but  it  was  definitely  shown  that  that 
was  not  the  car  covered  in  the  insurance  policy  in 
question.  In  other  words,  in  that  case  no  one  claimed 
to  be  the  ow^ner  of  the  car  covered  by  the  policy  other 
than  the  plaintiff,  who  was  the  insured.  The  car  itself 
was  not  recovered.  One  of  the  claims  of  the  company 
was  that  its  subro.p^ation  rights  were  lost.  In  com- 
menting on  that,  at  pa,G:e  4,  the  Court  stated: 

"Its  right  to  subro.£iation  to  the  ric^hts  of  the  re- 
spondent with  reference  to  the  car  covered  by 
the  policy  is  not,  as  we  view  it,  in  any  manner 
impaired 


»  *  *  >) 


We  call  the  Court's  attention  to  a  case  decided  in 
1949  in  the  State  of  Arkansas  entitled  Southern 
Farmers  Mntnal  Ins.  Co.  v.  Motor  Finanee  Co.,  222 
S.W.  (2d)  981.  In  that  case  the  insurer  had  insured 
a  car  against  theft  and  refused  to  pay  a  claim  on  the 
ground  of  lack  of  ownership.  It  was  definitely  estab- 
lished in  the  case  that  another  insurance  company, 
the  Agricultural  Ins.  Co.,  had  paid  one  of  its  in- 
sureds under  a  theft  claim  for  this  car  and  under  its 
subrogation  T'i.c^hts  had  taken  the  car  aw^ay  from  the 
insured  under  the  policy  of  the  vSouthern  Farmers 
Mutual  Insurance  Company.  This  Arkansas  case  re- , 
views  the  TIessen  case   (Iowa),  cited  and  quoted  in 


our  opening-  brief  (A.O.B.  page  10)  and  the  N orris 
case,  a  New  Jersey  case,  and  the  Barnett  case  re- 
ferred to  as  the  Washington  case.  At  page  983,  the 
Court  states: 

^'It  is  true  tliat  the  original  owner  is  not  a  party 
to  this  litigation,  hut  there  was  no  occasion  for 
him  to  intervene  and  assert  his  title,  for  the  rea- 
son that  his  insurer,  who  had  paid  him  the  value 
of  the  car,  asserted  title  thereto  by  way  of  subro- 
gation and  took  possession  of  the  cai*,  appar- 
ently^, as  has  been  said,  without  objection.  There 
was  no  occasion  for  the  original  o^vner,  or  the 
insurer  to  intervene  as  the  insurer  by  subroga- 
tion has  the  possession  of  the  car  and  the  right 
to  possession  is  not  called  into  question.  The 
New  Jersey  case,  which  the  Washington  case  fol- 
lowed, is  therefore  not  applicable,  because  the 
true  owner's  title  was  asseii;ed  and  is  not  ques- 
tioned in  this  law  suit.  In  the  chapter  on  auto- 
mobiles, 5  Am.  Jur.  Sec.  514,  Page  794,  it  is  said : 
'Automobile  insurance  i)olicies  frequently  con- 
tain provisions  to  the  effect  that  the  policies  shall 
be  void  if  the  interest  of  the  assured  is  other 
than  that  of  an  unconditional  and  sole  owner.  A 
purchaser  of  a  stolen  car  does  not  have  sole  and 
unconditional  ownei-ship.'  " 

We  call  the  Court's  attention  to  the  fact  that  the 
Arkansas  case  is  more  nearly  in  point  as  far  as  its 
facts  are  concerned  than  the  New  Jersey  or  Wash- 
ington cases.  In  this  case,  the  true  owners  are  not 
asserting  their  title,  inasmuch  as  the  true  owners 
have  possession  of  the  car.  We  point  out  that  in  this 
case  appellees  knew  where  the  car  was  at  the  time  of 
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tlio  trial  and  if  thoy  woro  tlio  owners  of  it,  tlioy  could 
have  recovered  it. 

Under  the  circumstances,  we  feel  the  Court  should 
follow  the  rule  of  the  IJessen  (Iowa)  case  and  the 
rule  of  the  Arkansas  case.  Wo  state  that  instead  of 
the  record  showing-  that  ap])ellees  were  the  sole 
owners  of  the  automohile,  the  record  overwhelniinu^ly 
shows  that  the  ap])ellees  are  not  the  sole  owners. 

In  fact,  the  record  is  silent  as  to  any  documentary 
e\idence  of  any  kind  as  far  as  the  Lutfys  are  con- 
cerned. There  is  no  document  referring  to  title,  there 
is  no  receipt  for  nione}''  paid,  there  is  no  cancelled 
check  offered  in  evidence  to  prove  that  money  was 
paid,  there  is  no  cancelled  money  order,  no  document 
from  the  Exchange  National  Bank  showing  that  the 
lien  had  been  paid  by  the  Lutfys,  and  no  license  plates 
to  the  Illinois  car. 

As  a  matter  of  fact,  the  appellees  in  this  case  did 
not  even  allege  in  their  complaint  that  they  were  the 
owners  of  the  automoliile  (T.R.,  pages  2,  3,  4  and  5). 
Careful  reading  of  Paragra])h  III  (T.R.  4)  would 
indicate  a  careful  wording  to  avoid  the  use  of  the 
words  "owner"  or  '^ownership",  and  appellees  only 
pleaded  that  they  had  been  deprived  of  the  possession 
of  the  automobile.  At  page  4  of  their  answering  brief, 
appellees  claim  that  they  are  still  the  owners  of  the 
automobile.  If  that  is  true,  appellees  should  recover 
the  car  and  only  make  a  claim  against  appellant  for 
damages. 

We  quote  from  plaintiff's  Exhibit  A,  the  policy  in 
question : 
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'^(T.R.  pag'e  32):  *  *  *  The  r-ompany  may  pay 
for  the  loss  in  money  or  may  rc])air  or  replace 
the  automobile  or  such  part  thereof,  as  afore- 
said, or  may  return  any  stolen  property  with 
payment  for  any  resultant  damage  thereto  at  any 
time  before  the  loss  is  paid  or  the  property  is 
so  replaced,  or  may  take  all  or  such  part  of  the 
automobile  at  the  agreed  or  appraised  value  hut 
there  shall  he  no  ahandonmcnt  to  the  company/' 
(Italics  ours.) 

What  appellees  have  attempted  to  do  in  this  case 
is  abandon  the  automobile  to  the  company.  This  they 
cannot  do  under  the  terms  of  the  policy.  We  quote 
another  portion  of  the  policy  to  definitely  establish 
this  fact  and  call  the  Court's  attention  to  the  fact 
that  the  contract  must  be  read  as  a  whole  and  not 
clause  by  clause: 

"(T.R,  page  29):  Reimbursement  is  limited  to 
such  expense  incurred  during  the  period  com- 
mencing seventy- two  hours  after  such  theft  has 
been  reported  to  the  company  and  the  police  and 
terminating,  regardless  of  expiration  of  the  pol- 
icy period,  on  the  date  the  whereahouts  of  the 
aiitomohile  hecomes  known  to  the  insured  or  the 
company  or  on  such  earlier  date  as  the  company 
makes  or  tenders  settlement  for  such  theft." 
(Italics  ours.) 

A  reading  of  this  paragraph  in  the  policy  definitely 
shows  that  the  company  has  the  duty  of  finding  the 
automobile  and  may,  if  it  so  desires,  return  the  auto- 
mobile, ))ut  at  least  is  not  charged  with  the  duty  of 
recovering  it,  particularly  where  that  attempted  re- 
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covery  would  ho  doubt  f'nl,  as  iu  this  case.  AVo  submit 
that  appellees  have  I'ailed  to  carry  the  burden  re- 
quired of  them  of  ])rovinp^,  by  a  ])re])onderaiice  of 
the  evidence,  that  they  were  the  sole  owners  of  the 
automobile  alleged  to  have  been  stolen  and  have  failed 
to  prove  an  insurable  interest  in  the  automobile  cov- 
ered in  the  policy. 


II. 

APPELLEES  MADE  MISREPRESENTATIONS  OF 
MATERIAL  FACTS. 

Under  this  headinc::,  a])j)ellant  claims  that  appellees 
made  misrepresentations  of  material  facts  wiiich 
A'oided  tlie  policy.  The  answer  of  appellees  is  appar- 
ently that  there  is  no  showing  that  the  facts  which 
were  misrepresented  were  material  facts.  We  are 
surprised,  how^ever,  at  the  statement  on  page  4  of 
appellees'  answering  brief  to  the  effect  that  there 
was  no  showing  that  the  cai'  insured  was  not  a  new 
car  and  was  not  a  1947  model.  In  face  of  the  exhibits 
in  the  Transcript  of  Record,  from  pages  69  to  89,  we 
are  at  a  loss  to  understand  such  a  statement.  If  Mrs. 
Lutfy  claims  she  bought  the  automobile  covered  under 
the  policy  from  Bon  E.  Jordan,  then  that  should 
establish,  from  all  the  certificates  of  title  and  all  the 
applications  made  therefor  without  one  single  change, 
that  the  car  was  a  1946  model  and  that  it  was  first 
sold  on  January  8,  1947.  How  can  a  car  wiiicli  was 
sold  on  January  8,  1947,  wiiich  had  a  mortgage  on 
it  of  one  thousand  five  hundred  seventy-seven  and 
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89/100  dollars  ($1,577.89)  to  the  Exchange  National 
Bank,  placed  thereon  sometime  in  April  oi*  1947,  be 
considered  as  a  new  automobile? 

In  April  of  1947,  according-  to  defendant's  Exhibit 
2  (T.R.,  pages  72-73),  Don  Jordan  applied  to  the 
Secretary  of  State  of  Illinois  to  register  a  lien  on 
this  automobile  and  requested  that  the  certificate  of 
title  be  mailed  to  the  Exchange  National  Bank.  We 
submit  that  the  record,  without  any  contradiction, 
shows  the  car  in  question  was  not  a  new  car  in  Sep- 
tember, 1947,  and  was  not  a  1947  model. 

Appellees  then  contend  that  the  State  of  Arizona 
has  ruled  that  these  points  are  not  material  and  cite 
the  case  of  North  British  cf*  M.  Ins.  Co.  v.  San  Fran- 
cisco Sccur.  Corp.,  30  Ariz.  599,  249  Pac.  761.  That 
case  merely  holds  that  the  insurer  therein  did  not 
allege  nor  prove  the  materiality  of  those  two  points. 
Herein  appellant  both  alleged  and  proved  the  mate- 
riality. 

This  Court  should  take  judicial  notice  of  the  situa- 
tion existing  in  1947  regarding  the  market  on  auto- 
mobiles, but  in  case  the  Court  does  not  desire  to  do 
so,  we  call  the  Court's  attention  to  the  fact  that,  ac- 
cording to  the  record  (T.R.  page  76),  Don  Jordan 
paid  four  thousand  eight  hundred  forty-eight  dollars 
($4,848.00)  for  this  car  when  it  was  brand  new  in 
January  of  1947.  Appellees,  nine  (9)  months  later, 
paid  five  thousand  four  hundred  twenty  dollars 
($5,420.00)  for  this  same  automobile  and  wei-e  will- 
ing to  pay  five  thousand  six   hundred  dollai-s    ($5,- 
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600.00)  for  it,  indifatinc,-  that  in  the  used  car  market, 
an  automobile  brought  a  lH.2:her  price  than  a  new 
car,  first,  because  of*  the  scarcity  of  new  cai*s,  and, 
secondly,  because  of  tlic  ceilins;  |)rice  which  had  been 
on  new  caiN  for  such  a  lont^-  time,  thus  keei)in^  the 
price  of  new  cars  down. 

If  this  car  liad  been  insui-ed  as  a  new  car,  ap])ar- 
ently  its  vahu^  would  have  been  much  less  and  appel- 
lant could  have  paid  much  less  for  the  loss  of  the 
car  as  a  new  car  than  for  the  loss  of  it  as  a  used 
car,  as  shown  by  the  record  itself. 

Coimsel  also  makes  mucli  of  the  fact  that  the  rec- 
ord discloses  that  the  lien  was  paid  when  the  appel- 
lees purchased  the  automobile.  (A.A.B.  page  5.)  If 
Mrs.  Lutfy  purchased  this  automobile  in  September 
of  1947,  and  if  the  lien  was  paid  at  that  time,  then 
we  must  ignore  entirely  the  record  (T.R.  page  71) 
which  show^s  that  the  lien  was  paid  on  October  16, 
1947.  That  statement  w'as  sworn  to  before  a  notary 
public  on  the  16th  day  of  October,  1947,  in  Chicago. 
(T.R.  page  71.) 

Appellees  also  state  on  page  5  of  their  answering 
brief  that  the  original  certificate  of  title  issued  to 
Jordan  did  not  carry  the  statement  that  there  was  a 
lien.  Of  course,  that  is  true  w^hen  it  was  originally 
issued,  but  in  April  of  1947,  Jordan  applied  to  have 
the  lien  registered  (T.R.  pages  72-73),  and  the  cer- 
tificate of  title  was  requested  to  be  mailed  to  the  Ex- 
change National  Bank.  It  is  noted  that  this  original 
bill   of  sale  and  certificate  of  title   was  surrendered 
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on  April  18,  1947  (T.R.  page  7())  to  the  Secretary  of 
State.  The  one  with  the  lien  on  it  was  surrendered 
on  October  24,  1947.  (T.R.  pages  77-78.)  Appellees 
try  to  make  much  of  the  fact  that  appellant  had  in- 
formation that  the  mortgage  was  paid  off  to  the  Ex- 
change National  Bank  (A.A.B.  page  5)  and  appel- 
lees refer  to  Exhilut  1,  pages  55  and  66  of  the  Tran- 
script. All  counsel  for  appellant  was  trying  to  do  at 
that  point  was  to  ascertain  if  Mrs.  Lutfy  had  any 
information  about  the  payment  of  the  mortgage,  but 
that  is  not  evidence  that  any  moneys  the  Lutfys  paid 
for  the  payment  of  the  car  was  to  discharge  the  mort- 
gage. It  was  merely  a  statement  of  counsel  and  Mrs. 
Lutfy 's  answer  was  that  she  neither  saw  evidence  of 
the  lien  nor  did  she  see  Jordan  pay  any  money  to  the 
bank.  (T.R.  page  66.) 

Appellees  apparently  have  missed  the  points  as  to 
the  misrepresentations,  because  they  claim,  in  any 
event,  that  the  policy  was  not  voided  because  the  lien 
was  discharged  prior  to  the  time  the  loss  occurred. 
The  point  that  appellant  makes  is  that  there  was  a 
misrepresentation  at  the  time  the  policy  was  issued 
in  September  that  there  was  not  a  lien  on  the  car. 
If  the  Lutfj^s  had  told  their  insurance  agent  that  the 
car  was  a  new  car,  and  also  in  the  same  breath,  said 
that  there  was  a  mortgage  on  it  to  the  Exchange  Na- 
tional Bank  in  the  amount  of  one  thousand  five  hun- 
dred seventy-seven  and  89/100  dollars  ($1,577.89), 
clearly  the  insurance  company  would  have  been  put 
on  notice  and  would  then  have  exercised  its  right  to 
inquire   and  Avould   have   then   ascertained   the   true 
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situation.  Failinu;  to  disclose  those  facts  placed  the 
company  in  a  position  which  made  it  difficult,  if  not 
impossible,  to  exercise  clear  jud,s*ment  as  to  the 
amount  of  or  the  hazard  of  the  risk  involved. 


III. 


APPELLEES  CONCEALED  MATERIAL  FACTS. 

Under  this  headin,"-  a])pellees  apparently  admit 
that  facts  were  concealed  l)nt  only  claim  that  they 
were  not  material  facts  and  also  that  appellant  hasn't 
shown  that  placinc:  Arizona  license  plates  was  in  any 
way  illeg-al  or  unlawful.  Knowing  that  the  Court 
will  take  judicial  notice  of  the  Arizona  Motor  Vehicle 
Act,  we  hesitate  to  re])ly  to  appellees'  argument  under 
Point  III.  We  call  th(>  Court's  attention  to  Section 
66-211  of  the  Arizona  Annotated  Code  (which  is  the 
Arizona  Motor  Vehicle  Act),  which,  in  substance, 
provides  that  the  number  plates  assigned  to  an  auto- 
mobile shall  remain  thereon  even  though  the  regis- 
tration and  certificate  of  title  is  transferred.  We  also 
call  the  Court's  attention  to  Arizona  Code  Annotated 
Section  No.  66-205,  Subsection  C,  regarding  the  regis- 
tration of  a  foreign  vehicle.  In  that  section  it  is  re- 
quired that  the  owners  of  every  foreign  vehicle  which 
has  been  registered  in  another  state  shall  surrender 
to  the  Arizona  Motor  Vehicle  Division  the  number 
plates  assigned  to  such  vehicle,  the  registration  card, 
certificate  of  title,  certificate  of  ownership,  or  other 
evidence  of  such  foreign  registration,  together  with 
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satisfactory  evidence  of  ownersliip,  showing  that  the 
applicant  is  the  lawful  owner  or  possessor  of  such 
vehicle. 

How  appellees  can  take  the  position,  in  view  of 
the  Arizona  Motor  Vehicle  Act,  that  it  wasn't  illegal 
to  put  plates  from  one  automobile  on  to  an  Illinois 
automobile  is  beyond  our  understanding.  May  we  call 
the  Court's  attention  to  the  fact  that  Mrs.  Lutfy  knew 
that  the  automobile  had  been  registered  in  the  State 
of  Illinois.  (T.R.  pages  56-57.)  She  also  claims  that 
she  had  the  certificate  of  title  in  her  hand  and  en- 
dorsed the  name  of  herself  and  her  husband  on  it. 
(T.R.  pages  58-59.)  It  is  difficult  to  understand  why 
Mrs.  Lutfy  did  not  obtain  the  Illinois  license  plates 
for  this  car,  knowing,  or  claiming  to  know%  that  the 
car  had  been  registered,  and  claiming  to  have  the 
certificate  of  title  in  her  own  hands.  As  we  have  here- 
tofore pointed  out,  there  is  absolutely  no  documentary 
evidence  in  the  record  showing  that  the  Lutfys  had 
any  ownership  in  this  car.  If  they  only  had  the  Illi- 
nois license  plates,  which  they  should  have  obtained 
if  they  were  the  bona  fide  i)urchasers  of  any  car  from 
the  true  owner,  there  would  l)e  some  tangible  evidence 
of  their  claim. 

^        APPELLEES  PREJUDICED  SUBROGATION  RIGHTS. 

Under  this  heading  appellant  demonstrated  that  its 
subrogation  rights  were  useless  as  far  as  the  Lutfys 
were  concerned  and  as  far  as  this  particular  auto- 
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niol)ile  was  coneornod.  Appollcos,  in  answerinc:  this 
])()iiit  (A.A.B.  pa^es  6,  7  and  8)  inoicly  claim  that, 
first,  the  appellant  was  not  entitled  to  any  snbros^a- 
tion  rights  ])ec'anse  it  did  not  pay  the  loss,  and,  sec- 
ondly, that  appellees  wctc  still  the  owners  of  the 
automobile  and  it  was  n])  to  a])pellant  to  effect  a  re- 
covery. We  respectfully  call  the  Coui't's  attention  to 
the  Barnctf  case  (Washinsrton)  and  the  Arkansas 
case  (supra),  both  of  which  involved  the  (juestion  of 
subrogation  riuhts.  We  also  call  the  Court's  atten- 
tion to  the  policy  and  the  sections  thereof  rea^arding 
subrogation-  (T.R.  ])age  34),  and  also  regarding  the 
section  on  no  abandonment  of  the  car  to  the  company 
(supra).  Clearly  the  law  will  not  require  the  com- 
pany to  do  a  futile  act. 

Appellant  found  the  car.  and  appellant  established 
the  record  of  title  of  the  car,  which  clearly  demon- 
strated the  futility  of  attempting  to  recover  it  as  the 
subrogee  of  the  Lutfys.  Appellant  would  only  be  in 
the  same  position  that  the  Lutfys  were  in,  and  in  ap- 
pellant's viewpoint,  the  Lutfys  had  no  interest  in  the 
car  and  could  prove  no  interest  in  the  car.  To  attempt 
to  recover  ihv  car  from  Paul  Horvath  in  Miami, 
Florida  (T.R.  page  87)  would  be  an  idle  gesture  and 
would  be  of  no  benefit  to  either  the  Lutfys  or  the 
company. 

May  we  say  in  closing  that  the  Lutfys,  throughout 
the  matter,  have  show^n  a  lack  of  willingness  to  co- 
operate, as  well  as  an  inability  to  appreciate  the  posi- 
tion they  are  in.  After  not  having  received  the  license 
up  to  October  11,  1947,  instead  of  getting  in  touch 
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with  the  Motor  Vehicle  De})ai'traent  of  the  State  of 
Illinois,  Mr.  Lutfy  wrote  a  letter  to  Mr.  Marciano, 
7925  South  Trimble  Avenue,  Chicago,  Illinois,  and 
then  stated  that  he  (Marciano)  was  going  to  send  it 
to  the  Motor  Vehicle  Department  to  effect  the  trans- 
fer. (T.R.  page  47.)  Even  after  October  11,  1947, 
Lutfy  still  did  not  get  in  touch  with  the  Motor  Ve- 
hicle Department,  l)nt  talked  to  Mr.  Marciano  over 
the  telephone.  (T.R.  page  47.)  Certainly  in  a  trans- 
action invohing  over  five  thousand  dollars  ($5,- 
000.00),  it  would  seem  that  appellees  would  have  ex- 
ercised a  little  more  business  acumen  and  gotten  in 
touch  with  the  Motor  Vehicle  Department  in  Spring- 
field, Illinois,  or  with  Mr.  Jordan,  or  with  the  Motor 
Sales  Company  in  Chicago.  Their  failure  to  do  so 
would  indicate  another  reason  why  appellant  was  not 
willing  to  advance  live  thousand  four  hundred  twenty 
dollars  ($5,420.00)  in  payment  of  Lutfys'  claim  in 
the  hope  that  sometime,  somehow,  the  Lutfys  would 
be  able  to  produce  some  evidence  of  ownership  which 
would  allow  the  compan}^  to  effect  a  recovery  of  the 
car,  which,  all  parties  at  that  stage  of  the  proceed- 
ings knew,  was  in  Miami,  Florida. 

Admittedly,  appellant  made  no  demand  for  docu- 
ments from  the  Lutfys,  because  the  Lutfys  had  no 
documents  to  produce,  and  throughout  this  entire 
matter,  and  even  up  to  the  time  of  the  denial  of  the 
liability,  and  clear  through  this  entire  trial,  no  docu- 
ments have  been  produced  to  establish  ownership  of 
the  car  in  the  Lutfvs. 
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CONCLUSION. 
Appellant    submits    that    a]Ji)olleos    did    not    prove 
their  case  in  the  lower  Court  and  have  failed  to  estab- 
lish  any  reasons   in   their  answering   brief   why  the 
judgment  should  not  be  reversed. 

Dated,  San  Francisco,  (California, 
May  22, 1950. 

Respectfully  submitted, 

William  A.  White, 
Edward  A.  Barry, 

Attorneys  for  Appellant. 
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2  Jiui  Yuen  J  nil  g  vs. 

United  States  of  America 

No.  92824 

PETITION  FOR  NATURALIZATION 

[Under  Section  324  (a)  of  the  Nationality  Act  of 
1940  (Public,  No.  853,  76th  Con^.)] 

To  the  Honorable  the  District  Court  of  the  United 
States  at  San  Francisco,  California. 

This  petition  for  naturalization,  hereby  made  and 
filed,  respectfully  shows : 

(1)  My  full,  true,  and  correct  name  is  Jim  Yuen 
Jung. 

(2)  My  present  place  of  residence  is  12  Beckett 
St.,  San  Francisco,  Calif. 

(3)  My  occupation  is  Sgt.  U.  S.  Army.  (4)  I  am 
37  years  old.  (5)  I  was  born  on  July  12,  1912,  in 
Seung  on  Loe  Village,  Hoy  Ping,  Dist.  of  Kwang- 
tmig  Province,  China.  (6)  My  i)ersonal  description 
is  as  follows:  Sex,  male;  color,  yellow;  complexion, 
sallow;  color  of  eyes,  brown;  color  of  hair,  black; 
height,  5  feet  8  inches;  weight,  175  pounds;  visible 
distinctive  marks,  mole,  left  side  mouth;  race, 
Chinese;  present  nationality,  Chinese.  (7)  I  am  mar- 
ried; the  name  of  my  wife  is  Tom  Shee;  we  were 
married  on  April,  1930,  at  Hong  Kong,  China;  she 
was  born  at  Toyshan  District,  China,  on  unknown 
1914  *  *  *  and  now  resides  at  Hong  Kong, 
China     *     *     *. 

(8)  I  have  3  children;  and  the  name,  sex,  date  and 
place  of  birth,  and  present  place  of  residence  of  each 
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of  said  children  who  is  living,  are  as  follows:  Chew 
Siiey  (M),  born  in  China,  May  20,  1932,  now  resides 
in  China;  Chew  Gin  (M),  born  in  China,  Feb.  16, 
1934,  now  resides  in  China;  Chew  Ming  (M),  born 
in  China,  Sei)t.  1,  1941,  now  resides  in  China. 

(9)  My  last  place  of  foreign  residence  was  Hong 
Kong,  China.  (10)  I  emigrated  to  the  United  States 
from  Hong  Kong,  China.  (11)  My  lawful  entry  for 
permanent  residence  in  the  United  States  was  at 
San  Francisco,  Calif.,  under  the  name  of  Jung  Jim 
Yen  on  March  13,  1941,  on  the  SS  President 
Coolidge. 

(12)  Since  my  lawful  entry  for  permanent  resi- 
dence I  have  not  been  absent  from  the  United  States, 
for  a  period  or  periods  of  6  months  or  longer,  as 
follows:     *     *     ^ 

Forms  N-421  and  N-440  attached  hereto  and  made 
a  part  hereof.  Pet.  amended  Nov.  23,  1949,  to  cor- 
rect place  of  birth  as  Seung  on  Lee  Village,  Hoy 
Ping  Hist.,  Kwangtung  Province,  China. 

■K-  *  * 

(14)  It  is  my  intention  in  good  faith  to  become  a 
citizen  of  the  United  States  and  to  renounce  abso- 
lutely and  forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereignty  of 
whom  or  which  at  this  time  I  am  a  subject  or  citi- 
zen, and  it  is  my  intention  to  reside  permanently  in 
the  United  States.  (15)  I  am  not,  and  have  not  been 
for  the  period  of  at  least  10  j-eavs  inunediately  ])re- 
ceding  the  date  of  this  petition,  an  anarchist ;  nor  a 
believer  in  the  unlawful  damage,  injury,  or  destruc- 
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tioii  of  ])ro})prty,  or  sabotage;  iioi*  a  disbeliever  in  or 
opposed  to  organized  government;  nor  a  member  of 
or  affiliated  with  any  organization  or  body  of  per- 
sons teaching  disbelief  in  or  opposition  to  organized 
government.  (16)  I  am  able  to  speak  the  English 
language  (unless  physically  unable  to  do  so).  (17)  I 
am,  and  have  been  during  all  of  the  periods  required 
by  law,  attached  to  the  principles  of  the  Constitu- 
tion of  the  United  States  and  well  disposed  to  the 
good  order  and  happiness  of  the  United  States. 
(18)  I  have  resided  continuously  in  the  United 
States  of  America  for  the  term  of  5  years  at  least 
immediately  preceding  the  date  of  this  petition,  to 
wit,  since  March  13,  1941  and  continuously  in  the 
state  ill  which  this  petition  is  made  for  the  term  of  6 
months  at  least  immediately  preceding  the  date  of 
this  petition,  to  wit,  since  January,  1944.  (19)  I  have 

not  heretofore  made  petition  for  naturalization. 
•»     *     * 

(20)  Attached  hereto  and  made  a  part  of  this,  my 
petition  for  naturalization,  are  my  declaration  of 
intention  to  become  a  citizen  of  the  United  States 
(if  such  declaration  of  intention  be  required  by  the 
naturalization  law),  a  certificate  of  arrival  from  the 
Immigration  and  Naturalization  Service  of  my  said 
lawful  entry  into  the  United  States  for  permanent 
residence  (if  such  certificate  of  arrival  be  required 
by  the  naturalization  law),  and  the  affidavits  of  at 
least  tw^o  verifying  witnesses  required  by  law. 

(21)  Wherefore,  I,  your  petitioner  for  naturaliza- 
tion, pray  that  I  may  be  admitted  a  citizen  of  the 
United  States  of  America     *     *     * 
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(22)  I,  aforesaid  petitioner,  do  swear  (affirm) 
that  I  know  the  contents  of  this  petition  for  naturali- 
zation subscribed  by  me,  that  the  same  are  true  to 
the  best  of  my  own  knowledge,  except  as  to  matters 
therein  stated  to  be  alleged  upon  information  and 
belief,  and  that  as  to  those  matters  I  believe  them  to 
be  true,  and  that  this  petition  is  signed  by  me  with 
my  full,  true  name:  So  Help  Me  God. 

Alien  Registration  No 

No  Fee  U.  S.  Army  man. 

/s/  JIM  YUEN  JUNG. 

Affidavit  of  Witnesses 

The  following  witnesses,  each  being  severalh^ 
duly,  and  respectively  sworn,  depose  and  say: 

My  name  is  George  Wong,  my  occupation  is  unem- 
ployed, I  reside  at  834  Vallejo  Street,  San  Fran- 
cisco, California,  and 

My  name  is  Robert  Woo,  my  occupation  is  man- 
ager, insurance  office,  I  reside  at  820  Jackson  Street, 
San  Francisco,  California. 

I  am  a  citizen  of  the  United  States  of  America ;  I 
have  personally  known  and  have  been  acquainted  in 
the  United  States  with  Jim  Yuen  Jung,  the  peti- 
tioner named  in  the  petition  for  naturalization  of 
which  this  affidavit  is  a  part,  since  October  1,  1949, 
to  my  personal  knowledge  the  petitioner  has  resided, 
immediately  preceding  the  date  of  filing  this  peti- 
tion, m  the  United  States  continuously  since  the  date 
last  mentioned,  and  at  San  Francisco  in  the  State  of 
California  continuously  since  October  1,  1949,  and 
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I  have  personal  knovvlcdij^e  that  the  petitioner  is  and 
duiing-  all  such  periods  has  been  a  person  of  good 
nioi'al  character,  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and  well  disposed 
to  the  good  order  and  happiness  of  the  United 
States,  and  in  my  opinion  the  petitioner  is  in  every 
way  qualified  to  be  admitted  a  citizen  of  the  United 
States. 

I  do  swear  (affirm)  that  the  statements  of  fact  I 
have  made  in  this  affidavit  of  this  petition  for  natur- 
alization subscribed  by  me  are  true  to  the  best  of  my 
knowledge  and  belief :  So  Help  Me  God. 
/s/  GEORGE  WONG. 

/s/  ROBERT  WOO. 

*     *     * 

When  Oath  Administered  by  Designated  Examiner 

Subscribed  and  sworn  to  before  me  by  above- 
named  petitioner  and  witnesses  in  the  respective 
forms  of  oath  shown  in  said  petition  and  affidavit  at 
San  Francisco  this  ninth  day  of  November,  A.  D. 
1949. 

/s/  JOHN  F.  O'SHEA, 

Designated  Examiner. 
I  Hereby  Certify  That  the  foregoing  petition  for 
naturalization  was  by  petitioner  above  named  filed 
in  the  office  of  said  court  at  San  Francisco  this  ninth 
day  of  November,  A.  D.  1949. 

C.  W.  CALBREATH, 
Clerk. 
[Seal]        /s/  MARIE  L.  BALDWIN, 

Deputy  Clerk. 
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Oath  of  Allegiance 
I  hereby  declare,  on  oath,  that  I  absolutely  and 
entirely  renounce  and  abjure  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  state,  or 
sovereignty  of  whom  or  which  I  have  heretofore 
been  a  subject  or  citizen;  that  I  will  support  and 
defend  the  Constitution  and  laws  of  the  United 
States  of  America  against  all  enemies,  foreign  and 
domestic;  that  I  will  bear  true  faith  and  allegiance 
to  the  same;  and  that  I  take  this  obligation  freely 
without  any  mental  reservation  or  purpose  of  eva- 
sion :  So  Help  Me  God.  In  acknowledgement  whereof 
I  have  hereunto  affixed  my  signature. 

/s/  JIM  YUEN  JUNG, 

Sworn  to  in  open  court,  this — day  of — ,  A.D.  19 .  . 

C.  W.  CALBREATH, 

Clerk. 
*     *     * 

Petition  denied:  List  No.  2279,  Nov.  30,  1949, 
failure  to  establish  good  moral  character.  See  order 
book  11/23/49.  List  2278.  Submitted  Judge  Goodman 
Nov.  23/49  filed  U.  S.  Exl,  ''Verification  of  Service 
Form  N-423,  Dec.  7,  1949,  filed  Notice  of  Appeal  and 
notified  U.  S.  Atty  and  Dist.  Director  of  Imm.  and 
Nat'zn.  Dec.  29/49  filed  reporter's  transcript  of  hrg. 
Jan.  6,  1950,  filed  designation  of  record  on  appeal. 
Jan.  9,  filed  designation  of  record  on  appeal. 
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Original 

U.  S.  Department  of  Justice 
Immigration  and  Naturalization  Service 

CERTIFICATE  OF  EXAMINATION 

Petition  No.  92824 

U.  S.  District  Court,  San  Frandisco,  Calif. 

I  hereby  certify  that  Jim  Yuen  Jung  residing  at 
12  Beckett  St.,  San  Francisco,  California,  an  ap- 
plicant for  naturalization,  and  the  required  two  wit- 
nesses, namely,  George  Wong,  residing  at  834  Val- 
lejo  St.,  San  Francisco,  California ;  Robert  Woo, 
residing  at  820  Jackson  St.,  San  Francisco,  Califor- 
nia, appeared  before  me  and  were  examined  on  No- 
vember 9,  1949,  in  accordance  with  section  324-A 
of  the  Nationality  Act  of  1940,  and  that  the  state- 
ments contained  in  the  said  applicant's  petition  for 
naturalization  constitute  the  record  of  such  exam- 
ination. 

/s/  C.  A.  ANTONIOLI, 

U.  S.  Naturalization  Examiner. 

Note  to  Clerk — This  certification  must  be  attached 
to  the  original  petition  for  naturalization  at  the  time 
of  filing. 
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In  the  United  States  District  Court  sitting  at 
San  Francisco,  California 

Petition  No.  92824 

AFFIDAVIT  FOR  USE  UNDER  SECTION  324 
OR  325,  NATIONALITY  ACT  OF  1940  (54 
STAT.  1149-1150),  IN  SUPPORT  OF  PETI- 
TION FOR  NATURALIZATION  BASED 
ON  MILITARY,  NAVAL,  OR  MERCHANT 
MARINE  SERVICE. 

In  the  Matter  of  the  Petition  of: 

Ji'«  Yuen  Jung  to  be  admitted  as  a  citizen  of 
the  United  States. 
The    petitioner    above    named,    being    first    duly 
sworn,  on  oath  deposes  and  says : 

1.  (In  case  the  application  is  based  upon  at  least 
3  years'  service  in  the  United  States  Army,  Navy, 
Marine  Corps,  or  Coast  Guard  the  paragraph  next 
following  should  be  executed.) 

I  entered  the  United  States  Army  on  May  17, 
1946,  under  Serial  No.  19  260  190,  and  am  still  serv- 
ing honorably  therein. 
*     *     * 

/s/  JIM  YUEN  JUNG. 

Subscribed  and  sworn  to  before  me,  and  honor- 
able discharge  certificate  or  certificate  of  service 
showing  good  conduct  of  petitioner  exhibited  to  me, 
this  ninth  day  of  November,  1949. 

[Sea]]         /s/  C.  A.  ANTONIOLI, 

Naturalization  Examiner. 
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NATURALIZATION  PETITIONS 
RECOMMENDED  TO  BE  DENIED 

Date  November  23i*d,  1949.  List  No.  2278. 

This  list  consists  of  four  sheets.  Sheet  No.  3. 

To  tlie  Honorable  the  District  Court  of  the  United 
States  sitting  at  San  Francisco,  California. 

F.  P.  Boland  duly  designated  under  the  Nation- 
ality Act  of  1940  (54  Stat.  1156)  to  conduct  ])re- 
liminary  hearings  upon  petitions  for  naturalization 
to  the  above-named  court  and  to  make  findings  and 
recommendations  thereon,  has  personally  examined 
under  oath  at  a  preliminary  hearing  the  following 
one  (1)  petitioners  for  naturalization  and  their  re- 
quired witnesses,  has  found  for  the  reasons  stated 
below,  that  such  petitions  should  not  be  granted,  and 
therefore  recommends  that  such  petitions  be  denied. 

Petition  No.  92824. 

Name  of  petitioner,  Jim  Yuen  Jung. 

Reason  for  denial,  he  has  failed  to  establish  that 
he  has  been  a  person  of  good  moral  character  during 
the  period  required  by  law. 

Respectfully  submitted, 

/s/  F.  P.  BOLAND, 

Officer  in  attendance  at  final 
hearing. 

Date  November  23rd,  1949. 
[Endorsed]:     Filed  November  23,  1949. 
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In  the  District  Court  of  the  United  States,  Northern 

District  of  California,  Southern  Division 

No.  92824 

In  the  Matter  of  the  Petition  of 

JIM  YUEN  JUNG,  for  naturalization. 

REPORT  AND  RECOMMENDATION  OF  THE 
DESIGNATED  EXAMINER 

The  issue  presented  in  this  case  is  whether  the 
petitioner  has  been  a  person  of  good  moral  character 
during  the  period  required  by  law,  as  contemplated 
by  Section  324(a)  of  the  Nationality  Act  of  1940 
(8U.  S.  C.  724(a)). 

The  petitioner  first  came  to  the  attention  of  the 
Immigration  and  Naturalization  Service  when  he 
arrived  at  the  port  of  San  Francisco  on  the  SS 
^'President  Coolidge"  on  March  13,  1941,  then  seek- 
ing to  enter  the  United  States  as  a  native  born 
citizen. 

The  petitioner  was  held  for  examination  by  a 
Board  of  Special  Inquiry,  and  testified  before  that 
board,  through  several  Chinese  interpreters,  on 
April  21  and  22,  1941,  August  29,  1941,  and  October 
14,  1941.  He  claimed  rei)eatedly  that  he,  had  been 
born  on  July  12,  1912,  at  631  Pacific  Street,  San 
Francisco,  California;  that  he  had  left  San  Fran- 
cisco on  May  14,  1913,  on  the  SS  ''Manchuria"  for 
China,  with  his  mother  Chin  Shee  or  Chin  How  Moi 
and  remained  in  China  until  his  departure  for  the 
United  States  from  Hongkong  in  1941.  He  further 
testified  that  his  mother  remained  in  China   from 
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1913  until  she  died  at  Hongkong-  at  his  home  on  Au- 
gust 13,  1935,  and  that  his  father,  Jung  Ooon,  last 
left  the  United  States  on  Decoinber  6,  1911  and  died 
in  Hongkong  on  January  5, 1913.  He  j)resented  three 
purported  affidavits  to  support  his  contention  that 
the  facts  were  as  he  claimed : 

(1)  By  Chin  Sing,  sworn  and  subscribed  to  before 
Notary  Public  L.  C.  Naughton  on  March  11,  1940, 
in  the  Burough  of  Manliattan,  County  of  Kings, 
New  York,  identifying  the  petitioner  and  stating 
that  he  was  born  in  San  Francisco  on  July  12,  1912 

(2)  By  Chin  How  Moi,  petitioner's  alleged 
mother,  purportedly  subscribed  and  sworn  to  before 
Notary  Public  Harry  L.  Horn,  May  12,  1913,  in 
San  Francisco,  California,  and  witnessed  by  R.  R. 
Bellingall.  To  this  affidavit  is  attached  a  photograph 
of  a  child,  claimed  by  Jung  Jim  Yuen  to  be  himself, 
purportedly  visaed  to  show  departure  of  that  child 
from  San  Francisco,  May  14,  1913,  on  the  SS  "Man- 
churia," signed  "W.  D.  Heitmaim,  Inspector/'  This 
document  intended  as  an  affidavit  of  birth  and  iden- 
tity. 

(3)  A  two  page  affidavit  purportedly  made  jointly 
by  R.  R.  Belingall,  Mrs.  P.  J.  Connolly  and  Clara 
Waite,  May  12,  1913,  before  Harry  L.  Horn,  in  San 
Francisco,  intended  as  an  affidavit  of  birth  and 
identity. 

These  alleged  affidavits  were  the  only  documentary 
evidence  presented  by  Jung  Jim  Yuen  bearing  on  his 
claimed  relationship  and  citizenship.  Investigation 
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developed  that  these  affidavits  were  fraudulent  docu- 
ments and  that  Jung  Jim  Yuen's  testimony,  given 
under  oath,  was  false. 

In  this  connection,  the  following  comments  taken 
from  the  summary  of  the  Chairman  of  the  Board 
of  Special  Inquiry,  dated  October  22,  1941,  are 
pertinent : 

The  departure  "visa"  stamp  impression  purport- 
ing to  show  departure  of  the  applicant  on  May  14, 
1913,  on  the  alleged  mother's  "affidavit"  was  not  an 
impression  made  by  the  official  stamp  then  in  use — 
the  measurements  were  different,  the  ink  was  of  a 
different  color,  and  the  signature,  "W.  D.  Heit- 
mann"  thereon  was  found  to  be  a  forgery. 

The  purported  signatures  of  R.  R.  Bellingall  on 
the  1913  "affidavits"  were  stated  by  R.  R.  Bellingall 
himself  to  be  forgeries. 

There  is  no  record  of  departure  from  this  port 
by  the  applicant  and  his  alleged  mother  on  the  SS 
"Manchuria,"  May  14,  1913,  and  no  copy  of  the  pur- 
ported 1913  affidavits  on  file  here  in  San  Francisco, 
as  there  would  be  if  the  departure  had  occurred  as 
and  when  claimed.  The  SS  "Manchuria"  did  not  sail 
from  this  port  for  the  Orient  on  May  14,  1913,  but 
did  sail  April  12  and  June  26,  1913,  but  not  on  any 
day  between  the  latter  two  dates ;  no  vessel  sailed 
from  San  Francisco  for  the  Orient  on  May  14,  1913. 

The  "affidavits"  purportedly  executed  in  San 
Francisco  on  May  12,  1913,  before  a  notary  jniblie, 
Harry  L.  Horn,  and  that  purportedly  executed  in 
New  York  City  on  March  11,  1940,  before  notary 
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public  L.  C.  Naughton,  were  actually  tj'ped  on  the 
same  typewriter,  and  the  signature  "L.  (\  Naugli- 
ton''  in  the  jurat  of  the  last  mentioned  document 
was  said  by  the  son  of  L.  C.  Naughton  to  be  a  forg- 
ery. L.  C.  Naughton  himself  could  not  have  signed 
the  document  since  he  died  on  February  27,  1931, 
and  the  affidavit  purports  to  have  been  executed  on 
]\larch  11,  1940. 

From  the  foregoing  it  appears  that  the  documents 
were  executed  not  too  long  before  the  subject  landed, 
and  that  the  affidavits  purporting  to  be  executed  in 
1913  and  in  1940  were  executed  at  the  same  time. 
Notwithstanding  the  discrepancies,  which  were 
pointed  out  to  applicant,  he  insisted  that  his  mother 
took  the  1913  documents  with  her  to  China  and  gave 
them  to  him  sometime  before  she  died  and  that  he 
received  the  1940  document  in  that  year. 

There  were  other  discrepancies  in  the  documents 
and  in  the  case  which  were  developed  but  no  useful 
purx)ose  would  be  serA^ed  by  going  back  into  them 
further  at  this  time. 

It  was  concluded  that  the  ])etitioner's  claim  of 
birth  in  the  United  States  was  without  merit  of  the 
Board  of  Special  Inquiry  unanimously  voted  to 
deny  him  admission  to  the  United  States,  An  a])- 
peal  was  taken  from  the  excluding  order  and  was 
dismissed  on  March  5,  1942.  The  subject  was  I'c- 
leased  under  $500  bond  on  February  13,  1942,  due 
to  war  time  conditions.  Had  the  times  been  normal, 
he  would  not  have  been  released  but  would  have 
been  deported  on  the  next  available  steamer  follow- 
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ing  receipt  of  notice  that  the  appeal  had  been  dis- 
missed. 

The  petitioner  returned  his  Selective  Service 
Questionnaire  on  July "  2,  1942,  from  Cincinnati, 
Ohio,  indicating  that  his  residence  was  in  that  city. 
He  also  indicated  that  he  had  been  born  in  San 
Francisco  on  July  12,  1912.  A  penciled  notation  on 
the  Selective  Service  Questionnaire  indicated  that 
the  petitioner  was  on  temporary  leave  on  bond  from 
the  Immigration  authorities.  Petitioner  obtained  oc- 
cupational deferment  on  the  ground  that  he  was 
running  full  time  chicken  ranch.  He  quit  this  job 
and  went  to  work  for  the  shipyards  for  a  time.  His 
employment  was  terminated  by  one  company  on 
April  21, 1945,  due  to  petitioner's  continual  absences. 
In  April,  1945,  he  started  the  management  of  a 
restaurant  in  San  Francisco.  He  did  not  notify  his 
draft  board  of  his  change  in  address  or  occupation. 

On  October  1,  1945,  the  petitioner  was  appre- 
hended for  violation  of  the  Selective  Service  Act, 
was  indicted  for  failure  to  notify  his  draft  board 
of  his  change  of  status,  plead  not  guilty,  was  found 
guilty  by  the  Honorable  Louis  E.  Goodman  and 
sentenced  to  serve  six  months  in  prison  at  McNeils 
Islands. 

On  May  17,  1946,  the  subject  was  inducted  into  the 
Army  of  the  United  States  and  has  served  therein 
continuously  from  that  date.  The  Army  records 
show  that  he  claimed  that  he  was  born  in  San  Fran- 
cisco, California,  on  July  12,  1912.  The  petitioner  is 
still  carried  in  the  Army  records  as  a  native  of  San 
Francisco.  Under  date  of  May  31,  1946,  the  local 
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bo.arcl  76  forwarded  to  this  service  a  copy  of  a  letter 
to  it  from  one  G.  R.  Jones,  First  Lt.,  Inf.,  Assistant 
Recruiting  Officer,  dated  May  28,  1946,  which  reads 
in  part  as  follows : 

"The  Citizenship  Officer  desires  me  to  write  you 
and  ask  on  what  grounds  this  man  was  registered  as. 
an  alien  (referring  to  petitioner).  He  states  he  was 
born  in  San  Francisco  on  12  Jul  1912,  and  moved 
to  China  about  1913.  He  married  in  China  and  re- 
turned to  the  United  States  in  1940.  I  would  appre- 
ciate further  information  from  the  Immigration  Bu- 
reau concerning  this  man  in  order  for  us  to  deter- 
mine his  status. ' ' 

The  approjbriate  Army  authorities  were  informed 
of  the  true  status  of  the  subject  and  it  was  requested 
that  this  Service  be  informed  if  his  early  discharge 
from  the  Army  was  contemplated.  Under  date  of 
July  2,  1946,  a  letter  was  received  from  the  peti- 
tioner's organization  stating  in  part,  "No  action 
effecting  his  discharge  is  anticipated  and  the  only 
Army  regulation  governing  this  case,  AR  615-366, 
makes  no  provisions  for  discharges  of  this  nature." 

The  subject  filed  his  petition  for  naturalization  on 
November  9,  1949,  and  the  usual  verification  of 
service  was  obtained.  This  reciteSvthat  the  petitioner 
was  enlisted  into  the  active  federal  service  on  May 
17,  1946,  and  honorably  discharged  on  May  16,  1949. 
The  date  and  place  of  birth  are  shown  to  be  San 
Francisco,  California,  July  12,  1912.  Petitioner  has 
submitted  a  copy  of  his  orders,  dated  October  3, 
1949.  which  are  considered  as  establishing  that  he 
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had  re-enlisted  and  is  still  in  the  inilitaiy  service. 

On  November  18,  1949,  the  petitioner  made  a 
sworn  statement  to  an  officer  of  this  service  and 
then  admitted  that  he  was  born  in  China  and  that 
he  obtained  the  "affidavits"  there.  He  claimed  birth 
in  San  Francisco  because  that  was  the  only  way  to 
obtain  entry  into  the  United  States. 

It  is  the  recommendation  of  the  service  that  the 
petition  of  Jim  Yuen  Jung  be  denied  on  the  ground 
that  he  has  failed  to  establish  that  he  has  been  a 
person  of  good  moral  character  during  the  xJeriod 
required  by  law, 

/s/  FRANCIS  P.  BOLxVND, 
Designated  Examiner. 

[Endorsed]  :     Filed  November  23,  1949. 


GOVERNMENT  EXHIBIT  No.  1 

VERIFICATION  OF  MILITARY  OR  NAVAL 
SERVICE  UNDER  SECTION  324  OR  701, 
OR  SERVICE  AS  SEAMAN  UNDER  SEC- 
TION 325  OF  NATIONALITY  ACT  OF  1940, 
AS  AMENDED. 

Dear  Sirs : 

Please  return  to  the  indicated  office  of  the  Immi- 
gration and  Naturalization  Service  the  duplicate  of 
this  form,  and  furnish  to  that  office,  on  the  duplicate 
of  this  form  or  otherwise,  a  duly  authenticated  copy 
of  my  record  of  service,  including  solely  the  num- 
bered items  listed  below,  for  my  use  in  filing  a  peti- 
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tion  for  naturalization  under  the  provisions  of  Sec- 
tion 324,  325,  or  701  of  th(>  Nntionality  Act  of  1940, 
as  amended. 

The  following'  facts  will  identify  nie: 

Full  name,  Jim  Yuen  Jung. 

Othei-  names  by  which  I  was  officially  known  while 
in  the  service. 

Date  of  birth,  July  12,  1942. 

Date  of  enlistment.  May  16,  1946. 

Date  of  discharge  (Re-enlisted  ^lay  17,  1949,  for 
3  years). 

Serial  No.  ASN  RA  19  260  190. 

Other  pertinent  data,  shown  on  records  as  native 
of  San  Francisco,  California. 

Please  include  statement  showing  date  and  place 
of  birth  from  service  records. 

/s/  JIM  Y.  JUNG. 
Present  address,  12  Beckett  Street,  San  Francisco, 
California. 

Department  of  the  Army 
31  October  1949 

AGPI-I  201  Jung,  Jim  Y. 

(17  Oct.  49) 

Immigration  and  Naturalization  Service 

Appraisers  Building,  630  Sansome  St., 

San  Francisco  11,  California. 

1.  Date  of  enlistment  (into  active  Federal  serv- 
ice), 17:\Lay  1946. 

2.  Date  of  discharge,  16  May  1949. 

•    3.  Character  of  discharge,  Honorable. 
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4.  Date  and  place  of  birth,  12  July  1912,  >Saii 
Francisco,  California. 

I  certify  that  the  information  here  given  con- 
cerning the  ser^dce  of  the  person  named  above  is 
correct  according  to  the  records  of  the  office  of  the 
Adjutant  General  of  the  Army. 

[Seal]        /s/  EDWARD  F.  WITSELL, 
Major  General, 

The  Adjutant  General. 


31  October  1949 
AGPI-I  201  Jung,  Jim  Y.  (17  Oct.  49) 
Director,  Immigration  &  Naturalization  Service 

The  records  further  show  that  subject  enlisted 
man  reenlisted  in  the  Regular  Army  17  May  1949 
and  entered  on  active  duty  the  same  day. 

The  latest  report  of  record  in  this  office  shows 
this  soldier  serving  as  a  corporal,  516th  Engineer 
Service  Company,  APO  503,  c/o  Postmaster,  San 
Francisco,  California. 

Official  statement  of  service  furnished  31  October 
1949. 

By  Authority  of  the  Secretary  of  the  Army. 

[Seal]  EDWARD  F.  WITSELL, 

Major  General, 

The  Adjutant  General. 

[Stamped] :  Received  Nov.  3,  1949,  U.  S.  Immi- 
gration and  Naturalization  Service. 

[Endorsed] :     Filed  November  23,  1949. 
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[Titlo  of  District  Court  and  Cause.] 

ORDER  DENYING  PETITION 
FOR   NATURALIZATION 

For  the  reason  that  petitioner,  Jim  Yuen  Jung, 
has  failed  to  establish  that  he  has  been  a  person 
of  good  moral  character  as  required  by  Section 
324(a)  of  the  Nationality  Act  of  1940  (8  USC 
724a),  his  petition  for  naturalization  is  denied. 
Dated :    November  30,  1949. 

/s/  LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed]:     Filed  November  30,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court  and  to 
Bruce  G.  Barber,  District  Director  for  the  Im- 
migration and  Naturalization  Service,  San 
Francisco : 

Take  notice  that  the  plaintiff  in  the  above-entitled 
action  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  therein  rendered  and  entered  in  the  said 
Southern  Division  of  the  United  States  District 
Court  for  the  Northern  District  of  California  on  the 
30th  day  of  November,  1949,  against  said  plaintiff. 

Dated  this  7th  day  of  December,  1949. 

/s/  JOSEPH  S.  HERTOGS. 

[Endorsed] :    Filed  December  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  TRANSMITTAL  OP 
CERTIFIED  COPIES  OF  ORIGINAL 
DOCUMENTS 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  appellant  and  counsel  for  appellee  that  a  cer- 
tified copy  of  the  Petition  for  Naturalization  men- 
tioned in  the  designation  of  contents  of  record  on 
appeal  shall  be  transmitted  with  the  ajDpellate  record 
in  this  case  and  may  be  considered  by  the  Court  of 
Appeals  in  lieu  of  the  original  copy  of  said  docu- 
ments. 

JACKSON  &  HERTOGS, 

By  /s/  JOSEPH  S.  HERTOGS, 

Attorneys  for  Appellant. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney, 

/s/  EDGAR  R.  BONSALL, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 

[Endorsed]:     Filed  January  6,  1950. 
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[Title  of  District  Court  and  Cause] 

ORDER  FOR  TRANSMITTAL  OF  CERTIFIED 
COPIES  OF  ORIGINAL  DOCUMENTS 

By  stipulation  of  counsel,  It  Is  by  This  Court 
Ordei'ed,  and  the  Court  does  Hereby  Order  the 
Clerk  of  the  above-entitled  Court  to  transmit  with 
the  appellate  record  in  said  cause  a  certified  copy 
of  the  original  Petition  for  Naturalization  No. 
92824. 

Done  in  Open  Court  This  6th  day  of  January, 
1950. 

/s/  LOUIS  GOODMAN, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  January  6,  1950. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Ignited  States  District  Court 
for  the  Northern  District  of  California,  South- 
ern Division : 

It  is  respectfully  requested  that  the  following  be 
submitted  to  the  Clerk  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit: 

1.     Certified  copy  of  Petition  for  Naturalization 
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filed  by  Jim  Yuen  Jung,  No.  92824,  on  November 
9,  1949. 

2.  Copy  of  record  of  Naturalization  Petitions 
Recommended  to  be  denied.  (Form  N-484.) 

3.  Report  and  recommendation  of  the  designated 
examiner. 

4.  Reporter's  Transcript  of  the  proceedings  in 
open  court  Ijefore  the  Honoral)le  Louis  E.  Goodman, 
Judge,  dated  November  23,  1949. 

5.  Certificate  of  Military  Service  Form  N-423. 

6.  Order  denying  Petition  for  Naturalization 
dated  November  30,  1949. 

7.  Notice  of  Appeal. 

8.  Stipulation  for  transmittal  of  certified  copies 
of  original  documents. 

9.  Order  for  transmittal  of  certified  copies  of 
original  documents. 

Dated  this  6th  day  of  January,  1950. 

JACKSON  &  HERTOOS, 
By  /s/  JOSEPH  S.  HERTOGS, 

Attorneys  for  Petitioner. 

Service  of  above  duly  acknowledged  1/9/50. 
[Endorsed] :     Filed  January  9,  1950. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

Petition  No.  92824 

In  the  Matter  of  the  Petition  for  Naturalization  of 

JIM  YUEN  JUNG 
Before:  Hon.  Louis  E.  Goodman, 
Judge. 

REPORTER'S   TRANSCRIPT 

November  23,  1949,  10:00  a.m. 

Appearances : 

For  the  Bureau  of  Immigration  and  Naturali- 
zation : 

FRANCIS  P.  BOLAND,  ESQ., 
Examiner. 

For  the  Petitioner: 

Z.  B.  JACKSON,  ESQ. 

The  Court :     Do  you  wish  the  petitioner  to  take 
the  stand? 

Mr.  Boland :    Yes,  if  Your  Honor  please. 

JIM  YUEN  JUNG 

the   petitioner   herein,   called   in   his   own   behalf; 
sworn. 

The   Clerk:     Will  you  state  your  name  to   the 
Court,  please*? 

A.     Sgt.  Jim  Yuen  Jung. 

Mr.  Boland:     The  essential  facts  in  this  case  are 
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(Testimony  of  Jim  Yuen  Jung.) 

not  in  dispute.     I  think  we  can  save  time  by  my 

making  a  statement  of  facts  to  which  counsel  may 

agree  or  take  exception  to  such  statement  as  he 

wishes. 

This  petitioner  was  born  in  China.  He  is  an 
alien  now  and  at  all  times  during  his  life  has  been 
an  alien.  He  is  not  a  citizen  of  the  United  States. 
He  presented  himself  at  the  Port  of  San  Francisco 
on  March  13,  1941,  claiming  birth  in  San  Francisco 
on  July  12,  1912.  In  support  of  his  claim  he  pre- 
sented three  fraudulent  documents,  affidavits  of 
birth  and  identity,  and  he  supported  those  docu- 
ments by  his  false  testimony  that  he  was  born  in 
San  Francisco.  These  documents,  after  they  were 
found  to  be  fraudulent  and  it  was  concluded  that 
he  was  not  a  citizen,  resulted  in  his  being  excluded 
from  the  United  States,  and  then  the  Board  of  Spe- 
cial Inquiry  excluded  him  on  his  appeal.  The 
appeal  was  dismissed  on  March  5,  1942,  but  at  that 
time  he  could  not  be  deported  back  to  China,  [2*] 
so  he  was  released  on  a  $500  bond. 

He  registered  for  the  Selective  Service  Act  on 
July  2,  1942.  Thereafter  he  obtained  occupational 
deferment  because  he  was  engaged  in  the  manage- 
ment of  a  chicken  ranch.  He  changed  his  employ- 
ment. He  went  to  work  for  a  shipyard,  went  to 
work  for  two  different  shipyards.  Then  he  quit 
tliat,  or  was  fired  for  absenteeism,  and  he  went  into 
the  restaurant  business.  He  was  apprehended  on 
October  1,  1945,  and  indicted  for  failure  to  i-eport 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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(Testimony  of  Jim  Yuen  Jung.) 
his  chanoo  of  status  to  the  draft  board.  He  came 
before  Your  Honor  and  was  sentenced  on  November 
27,  1945,  for  violation  of  the  Selective  Service  Act. 
He  received  a  term  of  six  months  in  prison.  I 
present  Your  Honor  with  the  criminal  record,  record 
of  the  former  trial. 

Thereafter  on,  I  think  it  was  May  16th — yes — 
May  17,  1946,  he  enlisted  in  the  army  and  he  is  still 
serving  in  the  army.  It  will  be  noted  that  that  is 
more  than  three  years'  service.  He  filed  petition 
for  naturalization  on  November  9,  1949.  He  is  here 
on  a  60-day  furlough  from  Japan.  Now,  I  have 
here  under  the  seal  of  the  Department  of  the  Army 
a  statement  of  his  service.  I  would  like  to  offer 
that  in  evidence  with  the  request  that  it  be  with- 
drawn at  the  conclusion  of  the  hearing. 

The  Court:  Very  well;  let  it  be  marked  as  an 
exhibit. 

(Statement  of  army  service  was  thereupon 
marked  United  States  Exhibit  No.  1  for  iden- 
tification.) 

Mr.  Boland:  It  is  our  contention  that  the  peti- 
tioner has  [3]  been  acting  reprehensibly  throughout 
the  whole  proceeding.  First  of  all,  the  presentation 
of  fraudulent  dociunents,  his  false  testimony  in 
1941  in  support  of  that ;  the  fact  that  only  the  war- 
time conditions  precluded  his  deportation;  the  ob- 
taining of  occupational  deferment  during  the  war 
while  hostilities  were  going  on,  and  then  the  chang- 
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ing  of  that  occupation  without  reporting  to  the 
draft  board,  a  fact  which  might  have  resulted  in 
his  induction  during  hostilities;  and  the  fact  that 
he  still  is  apparenth^  making  the  claim  of  citizen- 
ship in  the  United  States.  That  report  there  from 
the  War  Department  is  dated,  I  believe,  October 
31,  1949. 

The  Court:  You  mean  he  still  stated  he  was 
bom  in  the  United  States? 

Mr.  Boland:  In  San  Francisco,  yes.  In  other 
words,  he  has  not  purified,  clarified  the  record. 

The  Court:  Is  this  petition  for  naturalization 
now  under  the  "As  a  member  of  the  armed 
forces'"? 

Mr.  Boland:  Yes.  It  is  under  the  same  act  as 
the  previous  petitioner  this  morning,  three  years  in 
the  United  States  Army. 

The  Court :  What  does  the  certificate  of  the  army 
state? 

Mr.  Boland:    It  shows  that  he  was 

The  Court :    Let  me  see  that. 

Mr.  Jackson:  Your  Honor,  right  at  this  point 
I  would  like  to  mention  that  the  army  was  informed 
in  1946 — May  28,  1946 — that  the  petitioner  was  an 
alien,  and  that  they  replied  on  July  [4]  2nd,  1946, 
*'No  action  effective  for  discharges  anticipated," 
and  that  the  only  arm}'  regulations  in  this  case 
makes  no  provision  for  discharge  of  this  character, 
which  would  indicate  for  at  least  three  years  the 
armv  has  been  aware  of  his  true  status. 
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Tlie  Court:  You  mean  the  army  was  notified  in 
1946,  at  the  time  of  his  enlistment,  he  was  not  born 
in  the  Ignited  States,  not  a  citizen? 

Mr.  Jackson:  Yes,  shortly  after  his  enlistment. 
He  enlisted  May  17,  1946,  and  they  were  notified 
May  28,  1946. 

Mr.  Boland :  I  have  the  copy  of  the  letter  which 
initiated  the  proceeding.  I  quoted  part  of  it  in  my 
recommendation.  That  is  on  page  3  at  the  bottom 
there. 

The  Court:  Apparently  the  Selective  Service 
Board  notified  the  army  he  was  registered  as  an 
alien.  In  reply  to  that  the  army  stated  that  the 
man  stated  that  he  was  born  in  San  Francisco  when 
he  was  enlisted.  Is  that  right?  You  say  here  under 
date  of  May  31,  1946,  the  local  board  76 — I  assume 
he  means  Selective  Ser\ace  Board? 

Mr.  Boland:    Yes. 

The  Court:  "Forwarded  to  this  service" — that 
is  the  Immigration  Service — ''a  copy  of  letter  to  it." 
That  is,  to  the  local  board  from  the  recruiting 
officer  of  the  army  dated  May  28,  1946. 

Mr.  Boland:  Then  we  wrote  to  the  army  service 
forces,  [5]  attention  Lt.  G.  R.  Jones,  that  the  sub- 
ject arrived  at  this  court  in  1941  claiming  that  he 
had  been  born  in  San  Francisco  in  1912,  departed 
on  a  visit  to  China,  and  returned  as  an  application 
extended  of  from  about  1913  to  last  return  1941. 
His  claims  were  rejected  and  it  was  held  he  is  an 
alien  and   was  not  entitled  to   enter  this  counter. 
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His  appeal  was  dismissed  and  he  was  ordered  de- 
ported to  China  as  soon  as  war  conditions  permitted.. 
He  w^as  released  on  detention  under  bond.  **  Please 
furnish  us  with  this  man's  army  serial  number  and 
inform  us  if  an  early  discharge  from  the  army  is 
contemplated." 

The  Court :  I  saw  the  answer  to  that.  They  said 
they  had  no  provision  for  discharging  him  because 
their  records  showed  he  was  born  in  the  United 
States. 

Mr.  Boland :  It  appeared  that  he  was  transferred 
and  that  this  last  letter  stating  they  had  no  provision 
to  discharge  him  came  from  headquarters,  Engineer 
Training  Center,  Fort  Levris,  Washington.  He  was 
presently  a  member  of  Company  *'D,"  64th  En- 
gineer Training  Center,  Fort  Lewis,  at  the  time 
they  wrote  this  letter  of  July  2nd,  1946. 

The  Court:  Well,  of  course^  this  Court  is  not 
called  upon  to  determine  whether  the  army  should  or 
should  not  keep  the  petitioner  in  the  service.  That  I 
can't  decide.  I  don't  know  what  their  regulations 
are  on  the  subject.  He  is  an  alien,  he  is  still  in  the 
armed  forces  of  the  United  States.  It  is  up  to 
the  army  to  determine  whether  they  want  to  keej) 
him  in  the  army  [6]  or  not. 

Mr.  Jackson:  As  a  matter  of  fact,  at  that  time 
he  would  have  been  inducted  whether  he  was  an 
alien  or  whether  he  was  a  citizen. 

The  Court:    In  1946? 

Mr.  Jackson:    1946. 
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Tlie  Court:  The  only  question  before  the  Court, 
as  I  see  it,  is  whetlier  or  not  as  the  matter  stands 
now,  on  the  basis  of  his  service  in  the  armed  forces 
of  the  United  States,  whether  he  is  or  is  not  en- 
titled to  become  a  citizen  of  the  United  States. 

Mr.  Jackson:    True. 

The  Court:  And  that  depends  on  whether  he  has 
the  character  and  qualifications  to  become  an  Ameri- 
can citizen.     Isn't  that  right? 

Mr.  Boland:  Yes.  It  is  our  contention  that  the 
whole  conduct  all  along  the  line,  including  the 
present  army  service — not  the  army  service  itself, 
but  his  conduct  has  been  fraudulent.  The  army 
service  was  a  part  of  a  fraudulent  plan  to  escape 
deportation,  and  he  did  not  inform  the  army  of  the 
full  true  facts,  and  he  still  has  not  cleared  up  the 
records  in  the  army,  so  that  we  do  not  know  whether 
the  army  would  want  him. 

The  Court:  Well,  that  is  a  matter  for  the  army 
to  determine.  If  the  army  discharges  him  as  an 
alien,  he  would  be  subject  [7]  to  the  immigration 
laws  of  the  United  States  if  he  is  not  a  citizen. 

Mr.  Jackson :    That  is  right. 

The  Court:  The  question  is,  should  this  Court 
make  him  a  citizen  now?  If  this  Court  makes  him 
a  citizen  now,  then  he  doesn't  have  to  worry  about 
what  happens  to  him  after  he  is  discharged  from 
the  army.  If  this  Court  does  not  make  him  a 
citizen,  then  he  might  have  to  worry,  might  hav(^ 
that  worry  on  his  mind  if  the  army  decides  to  dis- 
charge him. 
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Mr.  Jackson:  I  understand  they  recently  put 
in  a  regulation  that  aliens  must  be  discharged  un- 
less they  lield  first  positions. 

The  Court:  So  the  actual  effect  of  what  this 
Court  does  is  establishing  whether  this  man  should, 
in  the  event  of  his  impending  discharge  from  the 
army,  be  permitted  to  remain  in  the  United  States 
or  not;  the  effect  being  to  determine  whether  he 
should  be  permitted  to  remain  here  or  not.  In 
order  to  permit  him  to  remain  here,  he  has  to  be 
made  a  citizen. 

Mr.  Jackson:    That  is  right. 

The  Court:  If  he  isn't  to  be  permitted  to  remain 
here,  he  shouldn't  be  made  a  citizen. 

Mr.  Jackson:  You  really  have  his  whole  fate 
in  your  hands. 

The  Court:  Yes,  but  his  record  isn't  good.  I 
remember  the  case.  There  were  some  others  along 
with  him,  had  a  ranch  [8]  up  in  the  country  and  it 
was  a  phony,  and  they  really  had  a  lottery.  The 
other  two  men  received  six  months,  too,  I  believe, 
and  one  of  them  received  six  months  for  violation 
of  the  Draft  Act,  too.  I  will  be  glad  to  hear  what 
you  have  to  say,  counsel,  what  your  viewpoint  is 
with  respect  to  admission. 

Mr.  Jackson:  First  of  all,  I  would  like  to  bring 
out  one  or  two  facts  that  haven't  been  included  in 
Mr.  Boland's  report.  The  petitioner  has  served 
three  and  one-half  years  now.  Practically  all  of  it 
has  been  in  the  Yokohama  area  of  Japan.    He  has 
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advanced  in  rank  from  private  to  sergeant,  where 
he  is  now.  From  all  T  can  learn,  and  T  am  sure  all 
the  Government  has,  he  has  been  a  good  soldier. 
There  seems  to  be  no  argument  about  that.  He  has 
obviously  been  worried  about  his  citizenship  status, 
and  he  tells  me  shortly  before  he  came  back  on  this 
furlough  he  went  to  the  Commanding  Officer  and 
talked  over  his  situation  with  the  captain,  and  the 
captain  suggested  he  come  back  to  the  United  States 
and  try  to  straighten  out  his  citizenship.  Mean- 
while, he  has  reenlisted  for  another  three  years,  in 
which  he  has  served  six  months,  and  apparently  he 
intends  to  make  the  army  his  career. 

By  the  w^ay,  we  have  a  former  buddy  of  his  who 
served  two  and  one-half  years  with  him  in  Yoko- 
hama, if  there  is  any  question  as  to  his  ability  and 
performance  as  a  soldier. 

He  has  no  arrests  other  than  the  one  on  which 
Your  Honor  sentenced  him.  He  has  studied  hard 
in  the  army,  has  taken  [9]  several  courses,  and  it 
would  seem  he  has  tried  to  make  amends.  He  is 
trying  to  be  a  good  soldier,  living  up  to  the  re- 
sponsibilities he  has.  He  has  acquired  a  knowledge 
of  English  since  he  has  been  in  the  army,  and  passed 
the  government  examination  after  a  study  of  about 
six  days,  which  seems  to  be  commendable. 

The  section  under  which  this  petition  is  filed  seems 
to  raise  the  question  as  to  the  burden  of  character 
that  must  be  established  and  the  method  of  proving 
that  character.    It  is  our  contention  that  it  is  proved 
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by  the  military  records.  That  would  seem  to  be 
the  effect  of  the  regulations.  With  Your  Honor's 
jjermission,  I  would  like  to  read  briefly  from  this. 
This  is  a  provision  for  petition  of  an  applicant  who 
files  petition  while  still  in  the  service.  It  reads 
thusly : 

**At  the  time  the  petition  for  naturalization  is 
filed,  petitioner  shall  present  duly  authenticated 
copy  of  the  records  and  the  executive  department 
having  custody  of  the  records  covering  the  peti- 
tioner's service  in  the  United  States  Army,  Navy, 
Marine  Corps  or  Coast  Guard,  which  copies  must 
show  the  period  or  periods  of  such  service  and  that 
it  was  performed  under  honorable  conditions.  Such 
duly  authenticated  copy  of  service  record  shall  be 
accepted  as  proof  of  good  moral  character,  attach- 
ment to  the  principles  of  the  Constitution  of  the 
United  States  .  .  ." 

The  section  under  which  it  is  filed  makes  provi- 
sions for  petition  by  one  who  is  still  in  the  service, 
one  who  is  out  of  [10]  the  service,  one  whose  service 
is  not  continuous,  and  for  those  whose  service  is  not 
continuous  it  requires  proof  of  five  years  of  resi- 
dence and  presumably  five  years  of  character.  From 
my  reading  of  it,  and  I  confess  I  have  no  precedent 
decisions,  the  deduction  is  that  three  years  of  charac- 
ter is  required  and  that  that  shall  be  proved  by  an 
honorable  discharge  or  copy  of  the  service  record 
on  the  defendant. 

The  Court:    Three  years'? 
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^Ir.  Jackson :  Three  years,  yes.  There  are  pres- 
ently two  sections  under  whicli  a  veteran  may  file. 
This  one  has  been  on  the  books  for  eight  years.  It 
relates  only  to  those  who  have  served  three  years 
in  the  Army,  Navy,  Marine  Corps  or  Coast  Guard. 
There  is  another  covering  veterans  of  World  War 
II,  regardless  of  length  of  service.  I  might  add 
this:  I  corresponded  with  this  man  two  years  ago. 
He  was  then  in  Japan.  And  I  advised  him  to  wait 
until  such  time  as  he  had  three  years '  service  before 
he  made  any  attempt  to  come  l^ack  here  and  apply 
for  citizenship. 

The  Court:  The  legal  question,  then,  involved 
would  be  whether  or  not  the  showing  of  three  years 
in  the  service  is  sufficient  or  whether  or  not  five 
years'  good  moral  character  is  required  at  this  time. 

Mr.  Jackson:  That  is  correct.  I  would  not  at- 
tempt to  try  to  preclude  the  Court  from  considering 
other  things.    I  know  you  can  and  should.  [11] 

The  Court:  Of  course,  in  the  non-military 
aspects,  many  judges  have  adhered  to  the  view^  that 
there  is  no  precise  period  so  far  as  good  moral 
character  is  concerned,  and  I  have  written  some 
opinions  on  that. 

Mr.  Jackson:  I  recall  one  you  wrote  on  a  case 
of  mine. 

The  Court:  Those  are  on  non-military  cases,  of 
course.  Technically  the  United  States,  of  course, 
is  still  at  war  and  the  question,  I  suppose,  will  arise, 
and  the  Court  should  consider  in  the  case  of  appli- 
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cations  by  those  in  the  military  service — that  in- 
volves, I  think,  a  philosophy  that  perhaps  has  not 
been  committed  to  writing  in  any  decision  as  yet 
as  to  what  Congress 

Mr.  Jackson:    I  am  sure  it  hasn't. 

The  Court :  at  the  time  in  conferring  citizen- 
ship on  those  who  served  in  the  armed  forces  as  far 
as  requiring  proof  of  character  is  concerned. 

Mr.  Jackson :    It  is  a  reward  statute. 

The  Court:  Might  be  quite  a  question.  What 
is  your  view  of  it,  Mr.  Boland  ? 

Mr.  Boland:  The  service  feels  that  on  a  military 
case  under  324-a — we  have  the  two  separate  acts 
under  324-a  and  324-A,  which  is  the  veterans'  act 
for  World  Wars  I  and  II,  no  particular  length  of 
time  being  required  on  that.  The  view  is  that  the 
petitioner  must  show  good  moral  character  from  the 
time  of  the  filing  of  the  petition  to  the  date  of  the 
hearing,  [12]  but  that  his  conduct  for  a  reasonable 
period  prior  to  the  filing  may  be  considered  as  in- 
dicating what  his  character  is  as  of  the  filing  of  the 
petition.  For  example,  we  had  one  case  where  the 
man  had  made  false  claims  as  to  his  marital  status 
uj)  to  about  60  days  before  the  filing  of  the  petition, 
and  the  service  recommended  denial  in  that.  On 
these  cases  under  324-a  we  have  not  received  a 
definite  ruling  on  that,  but  I  believe  the  service 
viewpoint  would  be  that  he  need  show  good  moral 
character  only  for  the  period  of  the  service. 

The  Court :  This  is  not  an  api)lication  under 
324-a — small  a,  as  you  put  it? 
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Mr.  Boland:  It  is  nndor  "small  a,"  the  three- 
year  ease.  If  ho  had  cleared  up  his  record  and 
gotten  into  the  army  fairly  and  squarely  three  years 
ago,  or  when  he  did,  we  would  not  at  this  time  have 
any  objection  to  it. 

The  Court :  You  are  objecting  to  it  on  the  ground 
that  there  is  an  element  of  fraud  and  bad  faith  in 
comiection  with  the  enlistment  in  the  service  in  the 
army  itself,  even  though  his  actual  service  as  a 
soldier  was  meritorious'? 

Mr.  Boland:    Yes,  Your  Honor. 

The  Court :    That  is  your  point  ? 

Mr.  Boland:  It  is  part  of  his  general  plan  to 
remain  here  and  escape  deportation. 

Mr.  Jackson :    Oh,  I  don 't  think  that  is  part  of  it. 

Mr.  Boland :     That  is  just  our  inference.  [13] 

Mr.  Jackson:  I  know  that  is  just  your  inference. 
That  is  conjecturing. 

The  Court:  The  facts  are  undisputed  in  this 
matter  ? 

Mr.  Boland :    That  is  right. 

The  Court :    No  question  about  the  facts  ? 

Mr.  Jackson:    No,  there  is  none. 

The  Court :  It  is  really  a  question  of  what  under 
this  324-a  (small  a,  as  you  put  it) ---how  the  Court 
should  view  this  particular  application  for  citizen- 
ship against  the  background  of  the  admitted  facts 
in  the  case. 

Mr.  Boland :  There  is  a  question,  too,  how  would 
the  army,  if  it  were  presented  to  them  for  the  pur- 
pose of  making  a  certification  of  his  service,  view 
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his  claim  of  birth  in  San  Francisco.    That  is  specula- 
tion. 

Mr.  Jackson:  They  have  already  passed  on  that. 
They  just  certified  him  as  honorable. 

Mr.  Boland:  They  still  certify  he  was  born  in 
San  Francisco,  according  to  their  records. 

The  Court :  They  say  that  is  what  he  told  them, 
but  according  to  what  counsel  says  now,  it  having 
been  called  to  the  attention  of  the  army,  he  is  in 
fact  an  alien,  the  army  may  discharge  him,  is  that 
correct  ? 

Mr.  Jackson :  That  is  my  understanding  as  to  the 
present  regulations.  I  don't  see  how  the  army  could 
possibly  have  passed  knowing  his  true  status.  Your 
Honor,  there  is  the  [14]  transaction  of  1945,  those 
are  completely  detailed  in  the  probation  report. 
The  FBI  original  report  of  this  current  proceeding 
in  courts  sets  forth  the  entire  history,  and  I  think 
the  false  claim  of  citizenship  that  appears  in  the 
War  Department  records  is  based  on  registration 
for  the  draft  in  1942. 

The  Court:  If  I  may  interrupt  you,  I  don't  think 
it  is  particularly  important  whether  the  Army  knew 
or  not.  I  think  that  the  most  important  problem 
that  you  have  is  the  admitted  fact  that  he  stated 
to  the  Army  that  he  was  born  in  the  United  States 
when  in  fact  he  was  not  and  had  already  been 
ordered  deported  for  that  reason.  That  is  the 
significant  thing  that  is  against  him  in  the  older 
picture,  the  picture  of  the  events  that  are  three 
years  or  more  old. 
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Mr.  Jackson:  May  I  ask  Mr.  Boland  one  ques- 
tion? 

The  Court :    Yes. 

Mr.  Jackson:  Isn't  it  generally  the  view  of  your 
service  that  the  pei'iod  of  character  required  is  the 
period  of  residence  specified? 

Mr.  Boland :    Yes. 

Mr.  Jackson:  I  mean  where  it  is  a  woman  who 
re(|uires  one  year  of  residence,  two  years 

The  Court :  They  have  urged  that,  but  the  courts 
haven't  always  agreed  with  that.  For  instance,  in 
the  case  of  a  spouse  they  say  they  only  have  to  show 
one  year  good  moral  character,  and  I  think  some  of 
the  judges  haven't  agreed  they  have  to  [15]  follow 
that;  a  man  is  shown  to  have  been  guilty  of  some 
reprehensible  offense  or  deed  just  tw^o  years  before, 
that  the  Court  isn't  hamstrung,  doesn't  have  to  be 
bound  by  the  theory  that  periods  of  good  character 
and  residence  are  coincidental.  However,  we  do  not 
have  that  before  us.  How  long  is  this  man  going  to 
be  here? 

Mr.  Jackson:  He  is  right  at  the  desperate  stage. 
His  furlough  terminates  December  1st,  which  is  next 
week,  and  he  must  report  to  Camp  Stoneman  to 
return  to  the  Yokohama  area  by  December  1st. 
Isn't  that  right? 

The  Petitioner:     Yes,  sir. 

Examination  by  the  Court 

The  Court:     How  old  are  you  now? 
A.     37  now,  sir. 
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Q.  It  is  true  when  you  enlisted  in  the  Army  you 
told  them  you  were  born  in  the  United  States'? 

A.  I  was — I  didn't  understand  English  at  all, 
but  I  went  in  the  Army  and  went  to  MP  school. 

Q.  You  are  a  good  soldier;  you  just  answer  the 
questions.  That  is  the  best  way  you  can  help  your- 
self. The  Army  has  in  your  records  that  you  were 
born  in  San  Francisco  on  such  and  sucH  a  date,  and 
your  record  is  to  the  effect  that  you  told  them, 
whether  you  understood  English  or  not,  you  knew 
what  you  were  doing.  Did  you  tell  them  that  when 
you  went  into  the  army*?  Did  you  tell  them  you 
were  born  in  San  Francisco  ?  [16] 

A.     I  think  I  tell  them  about  it,  yes,  sir. 

Q.     Why  did  you  do  thaf? 

A.  Well,  I  don't  know.  I  might  make  a  mistake, 
sir.    My  English  wasn't  very  well. 

Q.  Well,  but  you  knew  you  had  already  been 
ordered  deported.  You  had  been  refused  entrance 
to  the  United  States  by  the  Immigration  authorities 
because  of  the  fact  that  you  were  born  in  China. 
Why  did  you  tell  the  recruiting  officer  you  were 
born  in  San  Francisco  ?  Forget  about  the  fact  that 
you  didn't  s])eak  such  good  English.  AVhat  was  in 
your  mind?    Why  did  you  tell  them  that? 

A.     Well,  I  think  I  like  United  States  Army. 

The  Court :  You  just  wanted  to  get  in  the  Army 
and  figured  that  was  the  way  to  do  it? 

A.     Yes,  sir. 
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The  Court:  Well,  I  think  I  ought  to  give  some 
consideration  to  this  matter. 

Mr.  Jackson:  May  I  call  Your  Honor's  attention 
to  one  more  thing  ? 

The  Court:    Yes. 

Mr.  Jackson:  Last  w^ek  at  the  suggestion  of 
Mr.  Heckert,  investigator  of  the  Immigration  Serv- 
ice who  had  appeared  before  Your  Honor  many 
times,  we  took  the  petitioner  over  to  talk  with  Mr. 
Heckert.  By  the  way,  he  was  the  man  who  con- 
ducted the  board  hearing  w^hen  the  petitioner  first 
apijlied  for  admission  [17]  to  the  United  States, 
and  he  wanted  to  get  the  true  facts  as  to  how  Jim 
obtained  the  documents  on  w^hich  he  first  arrived 
here.  We  took  him  over  and  he  testified  very  fairly 
and  frankly  as  to  how  it  all  occurred.  Briefly,  it 
was  arranged  by  a  Chinese  who  formerly  was  an 
interpreter  for  the  Immigration  Service. 

The  Court:     I  suppose  he  paid  something? 

Mr.  Jackson:  Yes.  He  agreed  to  pay  if  he  was 
successful,  and  he  w^as  furnished  with  fraudulent 
affidavits.  Everyone  deserted  him,  witnesses  didn't 
show  up.  He  couldn't  correspond  to  this  man,  who 
was  then  in  Hong  Kong.  At  tlie  conclusion  of  this 
statement,  Mr.  Heckert  said  he  had  told  the  entire 
truth  and  had  been  helpful  to  the  Government,  and 
told  me  he  had  added  a  report  in  his  record  in  which 
he  stated  that  if  he  were  the  examiner  appearing 
before  Your  Honor,  he  would  recommend  that  this 
man  be  naturalized. 
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The  Court:  Because  of  the  applicant's  disclosure 
of  the  circumstances  concerning  those  documents, 
which  was  of  help  to  the  Government  in  its  in- 
vestigation ? 

Mr.  Jackson:  Yes.  They  were  very  crude  forg- 
eries, supposedly  notarized  by  a  notary  in  New 
York  who  had  died  18  years  before  that. 

The  Court:  We  have  had  a  number  of  cases  of 
that  kind.  A  man  who  is  committing  an  act  of  that 
kind  is  not  able  to  foresee  all  possible  contingencies 
that  may  come  up  and  may  make  some  mistake. 
That  is  how"  they  are  caught.  [18] 

Mr.  Jackson:  It  was  interesting  to  note  the 
master  mind  was  a  former  interpreter  in  the  depart- 
ment himself.    I  think  Mr.  Boland  has  the  report. 

The  Court :  Is  there  any  dispute  that  the  ap- 
plicant did  make  disclosures  which  were  of  help  to 
the  Goverimient  ? 

Mr.  Boland:  Mr.  Heckert  didn't  tell  me  how 
much  value  it  would  be.  He  did  state  that  he 
thought  very  well  of  him.  Mr.  Heckert  is  an  in- 
vestigator and  very  anxious  to  get  any  leads  as  to 
any  forged  documents. 

Mr.  Jackson :  I  think  you  will  agree  with  me  he 
isn't  noted  for  being  soft-hearted.  One  of  the  best 
investigators  in  the  service. 

The  Court :  The  applicant  has  been  a  good  soldier 
aside  from  these  statements  as  to  place  of  birth  ? 

Mr.  Boland:    Yes,  Your  Honor. 

The  Court:    Is  he  married? 
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Mr.  Jackson :  He  is  married  and  has  a  wife  and 
three  children. 

The  Court:     In  China? 

Mr.  Jackson :    Yes. 

The  Court:    You  were  married  in  China? 

A.    Yes,  sir. 

Q.    When  were  you  married? 

A.     When  T  was  18  years  old. 

Q.  That  would  be  about  1930.  They  are  bein.^' 
supported  out  of  [19]  an  allotment  taken  out  of 
your  salary  ?  A.     Yes. 

Q.     Whereabouts  in  China  does  your  wife  live? 

A.  Well,  the  last  time  I  heard  from  my  wife 
was  last  month. 

Q.     Where  was  she? 

A.     She  is  in  Canton. 

Q.     In  the  Canton  area?  A.     Yes. 

The  Court:  Well,  with  the  statements  made  to 
me  and  the  report  I  have  all  the  facts  in  the  matter, 
have  I,  before  me? 

Mr.  Jackson :    Yes. 

The  Court:  I  would  like  to  give  a  few  days' 
consideration  to  this  matter. 

Mr.  Jackson:  All  right,  Your  Honor.  If  it 
would  be  possible  to  arrive  at  a  decision  by  Mon- 
day  

The  Court :    Oh,  yes.    I  understand. 

Mr.  Jackson:     Time  is  running  short  on  him. 

The  Court :    He  has  to  report  on  next  Thursday  ? 

Mr.  Jackson:    Yes,  at  Camp  Stoneman. 
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The  Court:  A  week  from  tomorrow.  Well,  this 
is  a  rather  unusual  case.  I  think  I  might  think 
about  it  a  little  bit. 

Mr.  Jackson:  It  is  a  rather  tragic  consequence. 
I  feel  somewhat  responsible  for  him  myself.  I  am 
afraid  I  have  gotten  him  in  a  dilemma  where  he  is 
either  to  be  naturalized  or  winds  up [20] 

The  Court :  I  think  you  have  no  reason  to  berate 
yourself  in  the  matter.  The  situation  isn't  of  your 
creation. 

Mr.  Jackson :    That  is  true. 

The  Court:  You  are  doing  what  you  think  best 
for  the  benefit  of  your  client. 

Mr.  Boland :  If  the  Court  should  decide  that  the 
petition  should  be  denied,  the  petitioner  could  always 
be  further  informed  and  request  dismissal  so  that 
no  denial  would  be  on  the  record. 

Mr.  Jackson:  I  don't  know  that  that  would  be 
of  any  particular  value  to  him.  The  principal  ques- 
tion is  whether  he  will  be  able  to  stay  in  the  Army 
or  if  he  is  to  be  discharged. 

The  Court :  I  have  no  control  over  that.  Whether 
the  Army  would  be  held  bound  by  its  regulations  to 
discharge  him  now,  I  don't  know  whether  they  have 
any  discretion  or  not. 

Mr.  Jackson:  They  usually  seem  to  find  some 
method. 

The  Court :  If  the}^  keep  him  in  the  arnr\',  then 
maybe  he  might,  if  he  is  able  to  stay  in  the  army,  he 
might  be  better  off  to  defer  his  citizenship  applica- 
tion for  a  year  or  two. 
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Mr.  Jackson:  He  says  he  intends  to  make  a 
career  of  it. 

The  Court:  Why  don't  you  talk  to  the  army 
authorities  about  it?  He  might  be  better  not  to 
take  a  chance  on  this.  It  is  a  serious  case  and  I 
would  decide  it  now  if  I  didn't  have  a  doubt  about 
it.  He  might  be  better  off  in  any  event.  Of  course 
the  Government  can  appeal,  too.  He  might  be 
better  off  [21]  to  stay  in  the  army  and  defer  his 
application. 

Mr.  Jackson:  I  can't  seem  to  get  any  decision 
on  the  question  from  the  army.  We  couldn't  even 
get  more  furlough.  That  has  to  be  done  through 
headquarters  in  the  Yokohama  area.  I  am  sure 
whether  he  would  be  allowed  to  return  would  de- 
pend on  his  superior  ofScer  back  there.  It  seems 
to  me  that  everything  that  concerns  you  is  decided 
in  Yokohama,  is  it  not? 

The  Petitioner:    Yes,  sir. 

Mr.  Jackson :  We  tried  unsuccessfully  to  get  two 
more  \veeks'  furlough  because  we  w^ere  afraid  this 
would  not  come  before  the  Court  and  w^e  couldn't 
do  it. 

The  Court:  Well,  I  will  give  the  matter  further 
consideration. 

Mr.  Jackson:     Thank  you.  Your  Honor. 

Mr.  Boland :    Thank  you,  Your  Honor. 

CERTIFICATE  OF  REPORTER 
I,  K.  J.  Peck,  Official  Reporter,  certify  that  the 
foregoing  22  pages  is  a  true  and  correct  transcript 
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of  the  matter  therein  contained  as  repoi'ted  by  me 
and  thereafter  reduced  to  typewriting  to  the  best 
of  my  ability. 

/s/  K.  J.  PECK. 
[Endorsed]  :    Filed  December  29,  1949. 
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CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
documents  listed  below,  are  the  originals  filed  in 
this  Court,  or  true  and  correct  copies,  in  the  above- 
entitled  case,  and  that  they  constitute  the  Record 
on  Appeal  herein,  as  designated  by  the  parties, 
to  wit: 

Copy  of  Petition  for  Naturalization. 

Report  and  Recommendation  of  the  Designated 
Examiner. 

Naturalization  Petitions  Recommended  to  be  De- 
nied. 

Certificate  of  Military  Service. 

Reporter's  Transcript  for  November  23,  1949. 

Order  Denying  Petition  for  Naturalization. 

Notice  of  Appeal. 

Stipulation  for  Transmittal  of  Certified  Copies 
of  Original  Documents. 

Order  for  Transmittal  of  Certified  Copies  of 
Original  Documents. 
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Dosiftnation  of  Rocord  on  Appeal. 
In  Witness  Whereof,  T  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  16th 
day  of  January,  A.D.,  1950. 

C.  W.  (lAT.BREATH, 
Clerk, 
[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


[Endorsed] :  No.  12455.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Jim  Yuen  Jung, 
A])p('Ilant,  vs.  Bruce  G.  Barher,  District  Director 
for  the  Immigration  and  Naturalization  Service, 
San  Francisco,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Divi- 
sion.    Filed  January  16,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


[Title  of  U.  S.  Court  of  Api^eals  and  Cause.] 

No.  13455 

In  the  Matter  of  the  Petition  of : 
JIM  YUEN  JUNG-  for  Naturalization 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  IN  THE 
APPEAL  OF  THE  ABOVE-ENTITLED 
MATTER 

Comes  now  Jim  Yuen  Jung,  l)y  and  through  his 
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attorneys,  Jackson  &  Hertogs,  files  herein  the  State- 
ment of  Points  on  which  appellant  intends  to  rely 
in  the  appeal  of  the  above-entitled  matter : 

I. 

The  District  Court  erred  in  finding  that  said  peti- 
tioner had  not  established  good  moral  character  as 
required  by  Section  324(a)  of  the  Nationality  Act 
of  1940  (8  USCA  724(a)). 

II. 

The  District  Court  erred  in  denying  appellant's 
petition  for  naturalization  as  a  citizen  of  the  United 
States. 

JACKSON  &  HERTOGS, 
By  /s/  JOSEPH  S.  HERTOGS, 

Attorneys  for  Appellant. 

Receipt  of  copy  duly  acknowledged  1/6/50. 
[Endorsed]:     Filed  January  6,  1950. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  TO  BE  INCOR- 
PORATED IN  TRANSCRIPT  ON  APPEAL 

Appellant,  Jim  Yuen  Jung,  by  and  through  his 
attorneys,  Jackson  and  Hertogs,  in  the  above- 
entitled  matter  (in  accordance  with  Rule  75(a)  of 
the  Federal  Rules  of  Civil  Procedure  and  Rule 
75(a)   of  the  General  Equity  Rules  hereby  desig- 
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nates  the  entire  record  in  tlie  above-entitled  matter 
to  he  included  in  the  Transcript  on  Appeal  on  its 
pending  appeal  from  the  judgment  made,  filed  and 
entered  in  said  matter  November  30,  1949. 

JACKSON  &  HERTOGS, 

By  /s/  JOSEPH  S.  HERTOGS, 

Attorneys  for  Appellant. 

Service  admitted  Jan.  6,  1950. 
[Endorsed]  :    Filed  January  6,  1950. 
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No.  12,455 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Jim  Yuen  Jung, 

Appellant, 
vs. 

Bruce   G.    Barber,   District   Director  j^ 
for  the  Immigration  and  Naturali- 
zation Service,  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

Appellant  filed  a  petition  for  naturalization  under 
the  provisions  of  Section  324(a)  of  the  Nationality 
Act  of  1940  (Public  Law  No.  853,  76th  Cong.)  in  the 
United  States  Distiict  Court  for  Northern  District 
of  California,  Southern  Division,  on  the  9th  day  of 
November,  1949  (T.  2).  His  petition  for  naturaliza- 
tion was  denied  by  District  Judge  Louis  E.  Good- 
man on  November  30,  1949  (T.  20).  Notice  of  appeal 
was  filed  mth  the  Clerk  of  the  above-entitled  Court 
on  December  7,  1949  (T.  20). 


\ 


Jurisdiction  of  tlio  District  (^<Mi]-t  to  entertain  the 
petition  for  naturalization  is  conferred  l)y  Section 
301  of  the  Nationality  Act  of  1940  (8  U.S.C.A.  701). 
Jurisdiction  of  the  Court  of  Appeals  to  review  the 
District  Court's  final  order  is  conferred  by  Section 
128  of  the  Judicial  Code,  as  amended  (28  U.S.C.A. 
1291). 

The  order  of  the  District  Court  in  denying  the 
petitioner's  application  for  United  States  citizenship 
is  a  final  decision  within  the  meaning  of  Section  128 
of  the  Judicial  Code.  (See  Tutun  v.  U.  6'.,  270  U.S., 
568,  46  S.  Ct.  425,  70  T..  Ed.  738;  U.  S.  v.  Rodick, 
162  F.  469). 


STATEMENT  OF  THE  CASE. 

The  petitioner  first  arrived  in  the  United  States 
at  the  Port  of  San  Francisco,  ex  SS  "President  Cool- 
idge,"  on  March  13,  1941,  seeking  admission  as  a 
native  born  United  States  citizen ;  the  appellant's  ap- 
plication for  admission  was  denied  by  a  Board  of 
Special  Inquiry  on  the  ground  that  he  was  an  alien 
and  not  in  fact  a  citizen  of  the  United  States  when  it 
was  determined  that  the  documents  presented  were 
forgeries;  an  appeal  from  such  excluding  decision 
was  dismissed  by  the  appropriate  administrative  au- 
thorities; the  appellant  was  released  under  bond  inas- 
much as  deportation  could  not  be  effectuated  at  that 
time  due  to  war  conditions. 

The  petitioner  filed  his  Selective  Service  Question- 
naire on  July  2,  1942,  stating  that  his  residence  was  at 


Cincinnati,  Ohio,  and  his  l)i]'th  in  San  Francisco, 
Calif omia,  on  July  12,  1912;  this  questionnaire  con- 
tained a  notation  that  the  subject  was  on  temporary 
leave  under  bond  from  the  immigration  authorities; 
occupational  deferment  was  requested  and  received. 
In  April,  1945  the  petitioner  started  manaj^ement  of  a 
restaurant  in  San  Francisco  without  notifying  his 
draft  board  of  a  chani^e  of  address  and  occupation. 
On  Octol)er  1,  1945,  he  was  apprehended  for  violation 
of  the  Selective  Service  Act;  he  was  found  guilty 
by  the  Honorable  District  Judge  Tjouis  E.  Goodman 
and  sentenced  to  serve  six  months  at  McNeil  Island ; 

On  May  17,  1946,  ])etitioner  was  inducted  into  the 
Army  of  the  United  States;  the  Army  records  at  the 
time  of  induction  show  the  petitioner  claimed  to  have 
been  born  at  San  Francisco,  California,  on  July  12, 
1912;  on  May  28,  1946,  eleven  days  after  induction, 
in  response  to  an  inquiry,  the  Army  was  advised  by 
the  Immigration  and  Naturalization  Service  that  the 
petitioner  herein  was  in  fact  an  alien  and  a  native 
and  citizen  of  China ;  under  date  of  July  2,  1946,  the 
Immigration  and  Naturalization  Service  at  San  Fran- 
cisco were  advised,  in  reply  to  their  correspondence, 
by  the  petitioner's  Army  organization  that:  ''No  ac- 
tion effecting  his  discharge  is  anticipated  and  the  only 
Army  Regulation  governing  this  case,  AR  615-366, 
makes  no  provision  for  discharges  of  this  nature"; 
the  subject  is  still  carried  on  the  records  of  the  Army 
as  a  native  of  San  Francisco. 

Petitioner  has  served  continuously  in  the  United 
States  Army  from  the  date  of  his  induction,  May  17, 


1946,  and  was  still  sci-vin^  in  tho  United  States  Army 
on  the  date  of  the  filinc^  of  tliis  j)etition  for  naturali- 
zation; during  this  time  petitioner  completed  three 
yeai's  of  service  and  was  honorably  discharged  on 
May  16,  1949;  he  reenlisted  on  May  17,  1949,  for  an 
additional  period  of  three  years  inider  which  enlist- 
ment he  is  now  si^'ving. 

On  November  9,  1949,  ])etitioner  and  two  verifying 
witnesses  appeared  before  a  representative  of  the 
Immigration  and  Naturalization  Service  and  were 
examined,  said  verifying  witnesses  being  citizens  of 
the  United  States  wdio  identified  petitioner  as  the 
person  w^ho  rendered  military  service  upon  which 
this  petition  is  })ased. 

On  November  9,  1949,  petitioner  presented  a  duly 
authenticated  copy  of  the  record  of  the  United  States 
xirmy  covering  the  petitioner's  service  in  the  United 
States  Army  from  May  17,  1946,  to  November  9, 
1949,  such  copy  showdng  the  period  of  petitioner's 
service  and  that  such  service  was  performed  under 
honorable  conditions. 

The  appellant's  petition  for  naturalization  was 
filed,  and  upon  recommendation  of  the  Immigration 
and  Naturalization  Service  for  denial,  was  denied  by 
the  Honorable  I^ouis  E.  Goodman,  United  States  Dis- 
trict Judge,  on  November  30,  1949,  for  the  reason 
that  the  said  petitioner  '*has  failed  to  establish  that 
he  is  a  person  of  good  moral  character  as  required 
by  Section  324(a)  of  the  Nationality  Act  of  1940." 


SPECIFICATION  OF  ERRORS. 

1.  That  th(^  District  Court  erred  in  finding  that 
said  petitioner  had  not  established  good  moral  charac- 
ter as  required  by  Section  324  of  the  Nationality  Act 
of  1940  (8  U.S.C.  724). 

2.  That  the  District  Court  erred  in  denying  ap- 
pellant's petition  for  naturalization  as  a  citizen  of 
the  United  States. 


SUMMARY  OF  ISSUES  AND  LEGAL  ARGUMENT. 

It  is  appellant's  contention  that  Section  324  of  the 
Nationality  Act  of  1940  provides  that  any  person 
who  has  served  in  the  Armed  Forces  of  the  United 
States  continuously  for  an  aggregate  of  at  least  three 
years  and  who  is  presently  serving  therein  need  not 
establish  good  moral  character  other  than  showing 
that  such  period  of  service  was  conducted  under 
honorable  conditions;  and  that  duly  authenticated 
copies  of  the  records  showing  such  service  are  con- 
clusive evidence  of  the  conditions  prescribed. 


ARGUMENT. 

The  question  involved  in  this  case  appears  to  be 
one  of  fii'st  impression  making  it  necessary  to  review 
the  history  of  the  naturalization  process  in  order  to 
reach  a  proper  conchision  in  this  matter. 

The  Constitution  of  the  United  States,  Article  I, 
Section  8(4)  grants  Congress  the  power  "to  establish 


I 


a  uniform  rule  of  naturalization."  Pursuant  to  sucli 
autliority,  Conicri'ss  exercised  tliat  power  and  in  1940 
enacted  a  comj)lete  new  codification  of  the  nationality 
and  naturalization  statutes.  The  general  ol).iects  of 
that  Act  were  to  consolidate,  rearrane^e,  and  provide 
a  comprehensive  administration  of  the  naturalization 
hiws.  Insofar  as  we  are  j)resently  concerned,  it  pro- 
vides for  uniform  provisions  under  w^hich  persons 
serving  honorably  for  at  least  three  years  in  the 
Armed  Forces  of  the  United  States  can  be  naturalized 
and  that  certified  copies  of  the  records  of  ser\^ce 
shall  be  accepted  in  lieu  of  the  usual  affidavits  and 
testimony  of  witnesses. 

The  present  legislation  is  not  the  first  time  that 
Congress  has  provided  a  special  class  of  naturalization 
for  the  benefit  of  members  of  the  Armed  Forces.  For 
years  they  granted  certain  benefits  and  exceptions  for 
persons  who  served  in  the  military  or  naval  forces.^ 
In  substance  it  would  apjjear  that  many  of  the  statu- 
tory qualifications  imposed  on  the  ordinary  alien  be- 
fore being  granted  the  privilege  of  naturalization 
have  been  w^aived  or  modified  Iw  Congress  for  the 
specific  purpose  of  providing  less  onerous  terms  for 


1  Section  2166,  R.  S.  U.  S.,  as  amended  by  sec.  2,  act  of  May  9, 
1918,  40  Stat.  547;  U.  S.  C,  title  8,  sec.  395;  sec.  4,  act  of  JuneJ 
29,  1906.  as  amended  bv  the  act  of  May  9,  1918,  40  Stat.  542-546;! 
as  amended  by  sec.  6  (d),  act  of  March  2,  1929,  45  Stat.  1514,  and^ 
sec  2.  act  of  Mav  25,"  1932,  47  Stat.  165:  U.  S.  C,  titles  8,  sees.  388 
to  394,  inc.;  (U.'^S.  C,  title  8,  sec.  388).  Act  of  July  19,  1919,  41 
Stat.  222;  sec.s.  1  and  7,  act  of  May  26,  1926,  44  Stat.  (pt.  2)  654, 
655;  U.  S.  C,  title  8,  sec.  241;  sec.  3,  act  of  March  4,  1929,  45 
Stat.  1546;  U.  S.  C,  title  8,  sec.  392a;  sec.  1.  act^  of  May  25,  1932, 
47  Stat    165:   U.  S.  C,  title  8,  sec.  392b;  aet  of  June  24,   1935 
(Public.  Xo.  160,  74th  Cong.),  and  act  of  June  24,  1935  (Public, 
No.  162,  74th  Cong.). 


those  who  liave  Teudei'od  honorable  military  service 
for  the  United  States. 

It  has  been  held  that  the  privilege  of  naturalization 
ripens  into  a  ri^ht  when  the  ])etitioner  complies  with 
all  the  conditions  proscribed  by  Congress.-  The  ques- 
tion before  us  is:  What  are  the  conditions  prescribed 
by  Congress  for  a  i)erson  who  is  now  sei'ving  in  and 
has  for  more  than  three  years  past  served  honorably 
in  the  armc^d  forces  of  the  United  States? 

In  the  ordinary  naturalization  case  the  petitioner 
must  comj)ly  \yith  the  statutory  provisions  of  Sec- 
tion 307(a)  of  the  Nationality  Act  of  1940  (8  U.S.C. 
707(a)).  This  part  states  that  a  petitioner  must  es- 
tablish that  he  has  been  a  person  of  good  moral 
character  for  the  required  period  of  residence,  i.e., 
five  years.  It  is  contended  by  appellant  that  he  is  re- 
moved from  the  provisions  of  this  part  by  the  specific 
provisions  of  Section  324  of  the  same  Act. 

Where    the   statutory   language    is    not   plain,   the 
courts  may  look  to  the  legislative  history  for  further 
evidence   of   the    legislative   intent,    in   order  to   de- 
termine the  policy  of  the  legislation  as  a  whole. 
Chatwin  v.  U.  S.,  326  U.S.  455,  464; 
U.  S.  V.  Rosenblmn  Truck  Lines,  315  U.S.  50, 
55. 

The  Congressional  debates  on  the  pertinent  pro- 
visions  of  the   Nationality   Act   of   1940   shed  little 


2f/.  ^.  V.  Schivimmer  (III.),  49  S.  Ct.  448,  279  U.  S.  644,  73  L. 
Ed.  889,  reversing  (C.  C.  A.)  Schwimmcr  v.  U.  S.,  27  F.  (2d) 
742,  certiorari  granted  U.  S.  v.  Scliwimmer,  49  S.  Ct.  80.  278 
U.  S.  595,  73  L.  Ed.  526;  Tutun  v.  V.  S.  (Mass.),  46  S.  Ct.  425, 
270  U.  S.  568,  70  L.  Ed.  738. 
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liirlit  on  the  siil),ioc't.  'Plio  Act  was  passed  by  botli  the 
House  and  tlie  Senate  witli  little  debate  and  i)racti- 
eally  no  eliani^es.  The  i)i'o])()sed  law  was  drafted  after 
loiii;-  and  lenji^thy  hearinj;s  and  discussions  l)y  mem- 
l)ers  of  the  House  and  representatives  from  the  De- 
])artment  of  States,  Office  of  the  Attorney  General, 
and  the  Department  of  Labor. 

During  the  subcommittee's  hearing,  a  report  of  the 
C-ommittee  of  Advisors  which  contained  the  pro])Osed 
code  with  explanatory  comments  was  given  due  con- 
sideration. The  complete  comments  w^re  published 
along  with  the  hearings  conducted  by  the  Committee 
on  Immigration  and  Naturalization,  House  of  Repre- 
sentatives, 76th  Congress.-^  At  page  436  and  437  in  the 
cited  publication  the  following  appears: 

"Proposed  section  307(a)  continues  the  present 
requirements  as  to  continuous  residence  within 
the  United  States  for  at  least  5  years  immediately 
preceding  the  filing  of  a  petition  for  naturaliza- 
tion, and  such  continuous  residence  also  from 
the  date  of  filing  the  petition  until  admission  to 
citizenship  (subd.  4,  sec.  4,  act  of  Jmie  29,  1906, 
34  Stat.  598,  as  amended  by  a  part  of  sec.  6(b), 
act  of  March  2,  1929,  45  Stat.  513-514;  U.S.C, 
title  8,  sec  382)." 


"■Publication  by  United  States  (iover)iment  Printing  Office,  Wash- 
ington, 1945 — To  Revise  and  Codify  the  Nationality  Laws  of  the 
United  States  Into  a  Comprehensive  Nationality  Code,  Hearings 
before  the  Committee  on  Immigration  and  Naturalization,  House 
of  Ik'prcsentatives,  Seventy-Sixtii  Congress,  First  Session  on  H.  R. 
6127  superseded  by  H.  R.  9980,  a  Bill  to  revise  and  ccnlify  the 
Nationality  Laws  of  the  United  States  into  a  comprehensive  na- 
tionality code,  Januarv  17,  Febi-uary  13,  20,  27,  28,  March  5, 
April  11,  16,  23,  May  2,  3,  7,  9,  13,  14,  and  June  5,  1940. 


''The  5-yeai-  residence  requirement  has  been 
a  part  of  the  naturalization  statutes  almost  con- 
tinuously from  1795.  It  is  based  upon  the  belief 
that  a  newcomer  before  being-  admitted  to  citi- 
zenshi])  should  remain  in  this  country  sufficiently 
long  to  establish  his  standing  in  the  community, 
to  learn  the  language,  and  to  understand  and  ap- 
preciate the  essential  facts  and  meaning  of  its 
history  and  nature  and  principles  of  its  Govern- 
ment. No  material  reason  has  been  advanced  for 
a  change  in  this  respect,  except  as  to  a  few 
special  groups  of  persons  where  the  conditions 
would  not  appear  to  require  5-years'  probation." 

"There  have  been  continued  the  stipulations 
that  during  all  the  period  of  necessary  residence 
the  applicant  for  naturalization  must  prove  that 
he  has  been  of  good  moral  character,  attached 
to  the  principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  United  States.  These  require- 
ments also  have  l^een  a  fundamental  part,  of  our 
naturalization  history  since  1795  (subd.  3,  sec.  1, 
act  of  January  29,  1795,  1  Stat.  414)." 

The  foregoing  excerpt  when  considered  with  the 
language  of  Section  324(a),  (b),  (c),  and  (e)  shows 
that  it  was  the  Congressional  intent  that  the  statutory 
requirement  of  good  moral  character  shall  be  proved 
in  this  type  of  case  by  the  duly  authenticated  copy 
of  the  record  of  honorable  service  (Appendix  pp.  i-ii). 
In  Section  324  three  years'  service  in  the  armed  forces 
has  been  substituted  in  lieu  of  the  usual  requirement 
concerning  the  normal  period  of  residence. 
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Roforrins^  to  snb])ara,c:rapli  (c),  it  is  noted  tliat 
Ooii.u^rcss  specifically  })r(n-i(led  that  where  the  service 
was  not  continuous  the  petitiontM-  must  establish  in 
the  usual  manner  his  s^ood  moral  character,  attach- 
ment, and  favorable  disposition  oulji  between  the 
|)eriods  of  petitioner's  service.  This  is  clearly  another 
indication  of  the  Con,j;ressional  intent  to  limit  the 
scoi)e  of  recjuired  proof  in  this  type  of  case. 

In  the  instant  case  the  |)etitioner  has  served  con- 
tinuously in  the  United  States  Army  for  more  than 
three  years;  u])on  termination  of  his  orii^inal  enlist- 
ment he  was  separated  undej*  honorable  conditions; 
and  he  immediately  reenlisted  for  an  additional  period 
of  three  years  which  he  is  presently  servincj.  A  duly 
authenticated  copy  of  his  record  of  service  for  the 
required  period  and  his  discharge  under  honorable 
conditions  was  presented  to  the  Court  for  its  con- 
sideration. 

Congress  granted  the  Commissioner  of  Immigra- 
tion and  Naturalization  the  authority  to  prescribe 
such  rules  and  regulations  as  might  be  necessary  to 
carry  into  effect  the  provisions  of  the  naturalization 
chapter  (Section  327,  Nationality  Act  of  1940;  8 
U.S.C.  727(b)).  (Appendix  p.  iii).  Pursuant  to  such 
authority  8  C.F.R.  334.2  was  adopted.  The  regulations 
contained  therein  are  in  perfect  agreement  and  sup- 
port the  appellant's  present  contention.  (Appendix  p. 
iii).  In  addition,  the  designated  examiner,  during  the 
course  of  examination  of  the  petitioner  in  open  court 
(T.  38),  stated  that  it  was  the  view  of  the  Immigra- 
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tion  and  Naturalization  Sorvice  that  the  period  of 
proof  of  good  moral  character  reciiiired  is  the  period 
of  residence  required. 

The  Inimi,c:ration  and  Naturalization  Service  oh- 
jected  to  the  petitioner's  naturalization  on  the  ground 
that  there  is  an  element  of  fraud  and  bad  faith  in 
connection  with  the  enlistment  in  the  service  of  the 
army  itself,  even  though  his  actual  service  as  a  soldier 
was  meritorious  (T.  30). 

It  was  decided  by  this  Honorable  Court  in  the  case 
of  In  re  Fong  Chew  Chung,  149  F2d  904,  that  the 
court  could  not  go  back  of  the  honorable  discharge. 
Here,  in  the  instant  case,  the  appellant  was  honor- 
ably discharged  yet  the  government  wants  to  iind 
on  nothing  more  than  conjecture  that  such  service 
was  not  performed  under  honorable  conditions.  The 
Immigration  and  Naturalization  Service  records  show 
the  Army  was  timely  advised  of  the  petitioner's  alien- 
age. The  facts  were  before  that  administrative  body 
within  two  weeks  subsequent  to  the  original  enlist- 
ment and  years  prior  to  the  issuance  of  the  honorable 
discharge.  The  Immigration  and  Naturalization  Serv- 
ice camiot  attack  the  document  and  the  court  is 
bound  by  its  finding. 

Even  though  counsel  has  made  an  exhaustive  dili- 
gent search  for  judicial  authority  on  the  subject,  none 
can  be  found.  We  know  that  many  thousands  of  vet- 
erans have  ])een  naturalized  under  the  provisions  of 
this  part.  Probably  the  logical  explanation  is  that 
no  court  has  heretofore  challenged  their  right  to  this 
special   dispensation   granted   by   Congress. 
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Tlie  right  of  Congross  to  proscribe  tlic  scojie  of 
examination  for  those  wiio  seek  the  privilege  of 
naturalization  is  witliout  doubt.  The  ai)pellant  has 
])erformed  a  service  or  duty  that  Congress  saw  fit 
to  reward  with  special  benefits.  Since  tlie  petitioner 
luMcin  lias  met  those  (pialifications  how  can  it  now  be 
said  that  lie  is  not  eligible  to  that  which  Congress 
says  he  is  entitled?  The  privilege  of  United  States 
citizenship  is  cherished  by  all  mankind,  and  a  denial 
of  that  privilege,  when  all  of  the  essential  prerequi- 
sites have  been  met,  is  contrary  to  all  of  the  legal 
concepts  that  form  the  foundation  of  our  government. 


PRAYER. 

Wherefore,  appellant  prays  that  the  decision  of  the 
District  Couit  be  reversed  and  that  he  be  admitted 
to  United  States  citizenship. 

Dated,  San  Francisco,  California, 
March  6,  1950. 

Jackson  &  Hertogs, 
By  Joseph  S.  Hertogs, 
One  of  Attorneys  for  Appellant. 


(Appendix  Follows.) 


App<*inlix. 


Appendix 

APPLICABLE  STATUTES  AND  REGULATIONS. 

The  Nationality  Act  of  1940,  as  amended,  so  far  as 
relevant  to  this  proceeding  (8  U.S.C.  324),  provides: 
"(a)  A  person,  who  has  served  honorably  at 
any  time  in  the  United  States  Army,  Navy, 
Marine  Corps,  or  Coast  Guard  for  a  period  or 
periods  agi^regating  three  years  and  who,  if 
separated  from  such  service,  was  separated  under 
honorable  conditions,  ma}^  be  naturalized  with- 
out having  resided,  continuously  immediately 
preceding  the  date  of  filing  of  such  person's  pe- 
tition, in  the  United  States  for  at  least  five  years 
and  in  the  State  in  which  the  petition  for  natural- 
ization is  filed  for  at  least  six  months,  if  such 
petition  is  filed  while  the  petitioner  is  still  in  the 
service  or  within  six  months  after  the  termination 
of  such  ser^dce.'' 

"(b)  A  person  filing  a  petition  under  subsec- 
tion (a)  of  this  section  shall  comply  in  all  re- 
spects with  the  requirements  of  this  chapter  ex- 
cept that 

(1)  No  declaration  of  intention  shall  be  re- 
quired ; 

(2)  No  certificate  of  arrival  shall  be  required; 

(3)  No  residence  within  the  jurisdiction  of 
the  court  shall  be  required; 

(4)  Such  jjetitioner  may  be  naturalized  im- 
mediately if  the  petitioner  be  then  actually  in 
any  of  the  services  prescribed  in  subsection 
(a)  of  this  section,  and  if,  before  filing  the  pe- 
tition for  naturalization,   such  petitioner  and 
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at  least  two  vcM-il'viiii;'  witnesses  to  the  petition, 
who  sliall  l)e  eitizens  of  tlie  United  States  and 
who  shall  identify  petitioner  as  the  person  who 
rendered  tlie  service  upon  whieh  the  petition 
is  })ased,  have  a])peared  before  and  been  ex- 
amined by  a  representative  of  the  Service." 

"(c)  In  case  such  petitioner's  service  was  not 
continuo\is,  petitioner's  residence  in  the  United 
States  and  States,  i^ood  moral  character,  attach- 
ment to  the  princi])les  of  the  Constitution  of  the 
United  States,  and  favorable  dis])osition  toward 
the  good  ordei'  and  ha])piness  of  the  United 
States,  during  any  period  within  five  years  im- 
mediately preceding  the  date  of  filing  said  peti- 
tion betw^een  the  periods  of  petitioner's  service 
in  the  United  States  Army,  Navy,  Marine  Corps, 
or  Coast  Guard,  shall  be  verified  in  the  petition 
filed  under  the  provisions  of  sulTsection  (a)  of 
this  section,  and  proved  at  the  final  hearing  there- 
on by  witnesses,  citizens  of  the  United  States,  in 
the  same  manner  as  required  by  section  309.  Such 
verification  and  proof  shall  also  be  made  as  to 
any  period  betw^een  the  termination  of  petition- 
er's service  and  the  filing  of  the  petition  for 
naturalization." 

"(e)  Any  such  period  or  periods  of  service 
under  honorable  conditions,  and  good  moral 
character,  attachment  to  the  principles  of  the 
Constitution  of  the  United  States,  and  favorable 
disposition  toward  the  good  order  and  hay)piness 
of  the  United  States,  during  such  service,  shall 
be  proved  by  duly  authenticated  copies  of  records 
of  the  executive  departments  having  custody  of 
the  records  shall  be  accepted  in  lieu  of  affidavits 
and  testimony  or  depositions  of  witnesses." 
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Section  327  of  tlie  Nationality  Aft  of  1940  provides 
in  part  as  follows: 

''(a)  The  Commissioner,  or,  in  his  absence,  a 
Deputy  Commissioner,  shall  have  charge  of  the 
administration  of  the  naturalization  laws,  under 
the  immediate  direction  of  the  Attorney  General, 
to  whom  the  Commissioner  shall  report  directly 
upon  all  naturalization  matters  annually  and  as 
otherwise  required. ' ' 

''(b)  The  Commissioner,  with  the  ajjproval  of 
the  Attorney  General,  shall  make  such  rules  and 
regulations  as  may  be  necessary  to  carry  into 
effect  the  provisions  of  this  chapter  and  is  author- 
ized to  prescribe  the  scope  and  nature  of  the 
examination  of  the  petitioners  for  naturalization 
as  to  their  admissibility  to  citizenshij)  for  the 
purpose  of  making  appropriate  recommendations 
to  the  naturalization  courts.  Such  examination 
shall  be  limited  to  inquiry  concerning  the  appli- 
cant's residence,  good  moral  character,  under- 
standing of  and  attachment  to  the  fundamental 
principles  of  the  Constitution  of  the  United 
States,  and  other  qualifications  to  become  a 
naturalized  citizen  as  required  by  law,  and  shall 
be  miiform  throughout  the  United  States." 

Part  334.2  of  Title  8,  Code  of  Federal  Regulations, 
provides  in  part  as  follows: 

''*  *  *  At  the  time  the  petition  for  naturaliza- 
tion is  filed,  the  petitioner  shall  present  duly  au- 
thenticated copies  of  the  records  of  the  executive 
departments  having  custody  of  the  records  cover- 
ing the  petitioner's  service  in  the  United  States 
Army,  Navy,  Marine  Corps,  or  Coast  Guard, 
which  copies  must  show  the  period  or  periods  of 
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sucli  service  and  tliat  it  was  perfonned  under 
honorable  eonditions.  Sneli  duly  antlicMitieated 
copies  of  se^^nce  records  shall  he  accepted  as 
proof  of  the  ^ood  moral  charactei-,  attachment 
to  the  ])rinci])les  of  the  (Constitution  of  the  United 
States  of  America,  and  favorable  dis])osition 
toward  the  good  order  and  hapi)iness  of  the 
United  States  of  the  petitioner  for  tlie  periods] 
of  such  service.  *  *  *" 
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No.  12,455 

IN  THE 
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For  the  Ninth  Circuit 


Jim  Yuen  Jung, 

Appella7it, 
vs. 

Bruce   G.    Barber,   District   Director  >- 
for  the  Immigration  and  Naturali- 
zation Sei'vice,  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Appellant  filed  his  appeal  on  March  6,  1950,  from 
an  order  denying  his  petition  for  naturalization  en- 
tered in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California  dated  November 
30,  1949,  upon  his  failure  to  establish  to  the  satisfac- 
tion of  the  District  Court  that  he  had  been  a  person 
of  good  moral  charactei-  as  i-equired  by  Section  P)24(a) 
of  the  Nationality  Act  of  1940,  (8  U.S.C.A.  724(a)) 
under  which  Section  he  filed  his  petition. 

His  appeal  designates  Bruce  G.  Bai^ber,  j)istrict 
Director    for    the    United    States    Immigration    and 


Naturalization  Service,  San  Francisco,  as  the  a])i)ellee. 
'llie  appeal  is  inetfective  because  the  appellee  desig- 
nated is  not,  and  cannot  be  made  to  be,  the  proper 
paity  litii^ant  in  this  proceeding  since  he  is  not  em-  ^ 
powered  by  (\)ngress  to  grant  the  relief  sought  in 
plaintiff's  bill  of  complaint. 

The  administration  of  the  immigration  and  naturali- 
zation laws  is  placed  generally  under  the  authority 
of  the  Attorney  General  of  the  United  States.  Con- 
(jrcss  has  entrusted  to  the  courts  alone  the  power  to 
grayit  or  deny  citizenship.  8  U.S.C.  701.  (See  Ap- 
pendix, note  a.)  The  District  Director  of  the  United 
States  Immigration  and  Naturalization  Service  is 
powerless  to  grant  the  relief  sought  by  the  appellant. 

The  United  States  of  America  is  the  only  proper 
party  to  be  named  as  appellee. 

In  the  case  of  Bonham,  District  Director  of  Immi- 
gration  v.  Chi  Yan  (liaini  Louie,  166  F.  (2d)  15,  and 
in  Carmichael  v.  Wong  Choon  Hoi,  164  F.  (2d)  696, 
the  Ninth  Circuit  Court  dismissed  appeals  where  the 
local  district  director  of  the  Immigration  and  Natural- 
ization Service  sought  to  bring  the  action  in  his  own 
name.  The  Court  held  he  was  not  a  proper  party  to 
the  litigation.  Furthermore,  a  motioii  to  substitute 
the  United  States  of  America  as  appellant  in  the  Chi 
Yan  Chaim  Louie  case,  supported  by  the  appellee's 
stipulation  that  the  United  States  be  so  substituted, 
was  denied  on  the  ground  that  such  stipulation  could 
not  confer  jurisdiction. 


It  seems  clear,  therefore,  that  in  this  case,  as  in 
those  above  cited,  the  appeal  should  be  dismissed  for 
lack  of  the  proper  party  defendant. 


STATEMENT  OF  THE  CASE. 

The  appellant  was  born  in  China  on  July  12,  1912. 
(T.  25.)  On  March  13,  1941,  he  applied  for  entry 
into  the  United  States  as  a  United  States  citizen 
claiming  to  have  been  bom  in  San  Francisco,  Cali- 
fornia. (T.  25.)  He  conspired  with  others  in  this 
design  and  presented  fraudulent  affidavits  to  support 
his  claim.  (T.  25.)  Upon  discovery  of  the  attempted 
fraud  an  order  excluding  him  from  the  United  States 
was  made  by  a  Board  of  Special  Inquiry,  and  on  ap- 
peal to  the  Board  of  Immigration  Appeals  the  order 
was  sustained.  Due  to  the  war,  however,  he  could 
not  be  sent  back  to  China,  and  he  was  released  on 
bond.    (T.  25.) 

On  July  2,  1942,  in  his  Selective  Service  question- 
naire he  again  falsely  claimed  birth  in  San  Francisco. 
Thereafter  he  secured  deferment  from  induction  on 
the  groimd  of  his  occupation  as  a  chicken  rancher. 
Later  he  worked  for  a  while  in  the  shipyards,  and 
then  went  into  the  restaurant  business.    (T.  15,  25.) 

On  October  1,  1945,  he  was  apprehended  and  in- 
dicted for  failure  to  report  his  change  of  status. 
(T.  25.)  He  was  sentenced  on  November  27,  1945, 
to  a  tei-m  of  six  months  in  prison  on  this  charge. 
(T.  26.)    (This  sentence  being  imposed  by  Hon.  Louis 


K.    Goodman,    tho    Judoc    lioai-iiii;-    tlio    petition    for 
naturalization   of  the  appellant.) 

On  May  17,  1946,  he  enlisted  in  the  United  States 
Army  and  a,i2:ain  claimed  bii'th  in  the  United  States. 
(T.  15.)  He  was  still  serving  therein  when  his  peti- 
tion for  naturalization  came  before  the  District  ( 'Ourt 
for  final  hearins:  on  November  23,  1949.  (T.  26.) 
On  November  30,  1949,  the  District  Court  denied  the 
petition  for  the  reason  that  he  had  failed  to  (establish 
iiood  moral  character  as  required  by  Section  324(a) 
of  the  Nationality  Act  of  1940,  (8  USC  724a).  (T.  20.) 
Although  the  Army  authorities  were  informed  of  the 
subiect's  alienage  they  replied  that  no  action  was 
contemplated  toward  discharging  him  since  the  Army 
regulations  governing  the  case  made  no  provision  for 
discharges  of  that  nature.    (T.  27,  29.) 

On  November  18,  1949,  the  petitioner  finally  ad- 
mitted that  he  had  been  born  in  China,  had  procured 
the  fraudulent  affidavits  there,  and  had  claimed  to 
be  a  native-born  citizen  of  the  United  States  because 
that  was  the  only  way  to  obtain  entry  into  the  United 
States.    (T.  17.) 


CONTENTIONS  OF  APPELLANT. 

The  appellant  contends  that  his  petition  for  natural- 
ization should  have  been  granted  for  the  following 
reasons  : 

(1)     Because  Section  324(a)  requires  the  ap- 
plicant to  establish  only  that  he  served  in   the 
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armed  forces  of  the  United  States  for  the  re- 
quisite period  under  honorable  conditions.  (T.  32, 
33.)    (Appellant's  Brief,  p.  5.) 

(2)  That  a  duly  authenticated  copy  of  his 
service  record  settin<?  out  that  fact  is  conclusive 
evidence  of  his  good  moral  character.  (Appel- 
lant's Brief,  p.  5.) 


ARGUMENT. 

Throughout  the  history  of  naturalization  legislation 
Congress  has  placed  wide  discretion  in  the  cour-ts  in 
matters  of  so  general  and  important  a  prerequisite  as 
good  moral  charactei*.  What  conduct  on  the  part  of 
a  petitioner  for  naturalization  does  or  does  not  con- 
stitute good  moral  character  is  a  matter  of  fact  within 
the  sound  judgment  of  the  trial  Court.  U.  S.  v.  Bis- 
cJiof,  C.C.A.N.Y.  1931,  48  F.  (2d)  538.  U.  S.  v.  Beda, 
C.C.A.N.Y.  1941,  118  F.  (2d)  458.  Petitions  of  Rudder, 
159  F.  (2d)  659,  697.  The  question  is  to  be  determined 
from  the  facts  of  each  particular  case.  Daddona  v. 
U.  S.,  170  F.  (2d)  964,  966: 

''Grood  moral  character  for  the  prescribed  pe- 
riod is  a  question  of  fact." 

The  appellant  contends,  in  essence,  that  once  his 
Army  sei-vice  record  was  placed  in  evidence  the  trial 
judge  was  estopped  from  further  consideration  of  his 
fitness  for  citizenship  with  respect  to  his  moral  chai'ac- 
ter.  In  support  of  this  view  appellant  cites  tlie  case 
of  In  re  Fang  Chew  Chung,  149  F.  (2d)  904,  for  the 
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geiioi'.-ilizatioii  that  the  trial  Court  could  uot  go  hack 
of  the  honoi'ahlc  discharge.  In  that  case,  liowever, 
although  the  military  authorities  had  officially  certi- 
fied the  petitioner  as  Iiavinj::  served  honoral)ly,  the 
Disti'ict  (^ourt  nevertlieless — having  reason  to  believe 
that  the  ])etitioner's  ignorance  of  the  P]ngiish  lan- 
guage was  assumed  only  for  the  purpose  of  effecting 
liis  quick  discharge  from  the  Army — concluded  that 
the  soldier  had  not  "served  honoral)ly"  and,  in  fact, 
had  not  ''served"  at  all  within  the  ineaning  of  the 
naturalization  statute. 

In  the  instant  case  the  Court  accepted  the  appel- 
lant's military  record  for  all  it  pui'ported  to  be,  but 
held  that  notwithstanding  the  Army's  cei-tification,  the 
petitioner  'by  his  conduct  during  the  statutor}^  period 
preceding  his  petition  had  failed  to  esta'blish  his  good 
moral  character.  From  the  facts  the  cases  are  clearly 
distinguishable,  and  the  case  cited  by  the  appellant  is 
not  in  point  on  the  issue  here. 

It  is  submitted  that  the  trial  court  in  the  instant 
case  did  not  commit  error,  since  the  policy  of  the 
courts  has  consistently  been  to  deny  naturalization 
to  aliens  violating  our  laws  during  statutory  proba- 
tionary periods.  Turley  v.  U.  S.,  CCA.  Wyoming, 
31  F.  (2d)  696.  An  alien  who  was  in  every  way  quali- 
fied for  citizenship  except  that  he  had  violated  the 
immigration  laws  of  the  United  States  by  smuggling 
another  into  the  United  States,  was  held  not  entitled 
to  citizenship.  In  re  Nyho,  CCA.  Mich.  1930,  42  F. 
(2d)  727.  Where  petitioners  have  deliberately  made 
false  statements  regarding  citizenship  or  other  mate- 


rial  matters  the  courts  have  generally  denied  their 
petitions.  In  Petition  of  Ledo,  D.C.R.I.  1946,  67  F. 
Supp.  567,  the  petition  was  denied  l^ecause  tlie  aj)pli- 
cant  had  made  false  statements  under  oath  to  a 
naturalization  examiner  and  had  represented  himself 
to  officials  at  a  United  States  Navy  Base  depot  that 
he  was  a  citizen  of  the  United  States. 

An  applicant  for  citizenship  has  the  burden  of 
showTJig'  that  he  lias  'behaved  as  a  person  of  good 
moral  character  for  the  requisite  peiiod  of  time. 
Petition  of  Zele,  C.C.A.N.Y.  1942,  127  F.   (2d)  578. 

It  will  flje  noted  that  under  Title  8,  USC,  §724(b), 
it  is  provided  that  a  petitioner  for  citizenship  under 
this  section  shall  comply  in  all  respects  with  the  re- 
quirements of  Title  8  USC,  §707,  except  that 

(1)  No  declaration  of  intention  shall  be  re- 
quired ; 

(2)  No  certificate  of  arrival  shall  be  required; 

(3)  No  residence  Avithin  the  jurisdiction  of 
the  Court  shall  be  required; 

(4)  Such  petitioner  may  be  naturalized  imme- 
diately if  the  petitioner  be  then  actually  in  any 
of  the  services  prescribed  in  subsection  (a)  of 
this  section. 

The  instant  appellant  filed  his  petitiori  for  naturali- 
zation in  the  Court  below  under  Title  8,  §724.  This 
section  does  not  indicate  any  intention  to  exempt  from 
the  usual  requirements  of  good  moral  character  oj- 
attachment  to  the  principles  of  the  Constitution   of 
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tlio  United  States,  and  favoral)le  disposition  towaixl 
the  ^2:o()d  order  and  liappiness  of  tlie  United  States, 
any  petitioner  for  natnraliziition  nnder  tliis  section. 
This  will  readily  appear  by  reference  2.  (See  ap- 
pendix.) 

It  will  be  noted  in  this  connection  that  Title  8, 
use,  §724 (e)  specifically  mentions  that  a  petitioner 
for  citizenship  under  8  USC,  §724  is  expected  to  show 
^ood  moral  character  as  is  required  under  the  basic 
pro\'isions  of  section  707(a). 

The  government  in  this  case  is  not  in  any  des^ree 
challenging  the  certification  that  thet  appellant  did 
])erf  orm  honorable  military  service  in  accordance  with 
the  requirements  of  the  United  States  Army,  but  it 
is  submitted  that  the  admitted  conduct  of  the  appel- 
lant, both  prior  to  and  including  the  statutory  natu- 
ralization period  was  such  as  to  clearly  support  a 
finding  by  the  trial  Court  that  he  had  not  established 
his  good  moral  character  to  the  Court's  satisfaction, 
as  recjuired  by  law. 

Congress  could  never  have  intended  the  granting 
of  citizenship  to  one  who  was  not  attached  to  the 
principles  of  the  Constitution  of  the  United  States, 
nor  of  a  person  not  of  good  moral  character,  merely 
because  of  service  in  the  military  forces  of  the  United 
States;  such  a  construction  if  carried  to  its  logical 
extreme  would  i-equire  the  naturalization  of  persons 
convicted  of  treason,  espionage,  rape,  murder,  or 
other  heinous  crimes. 


THE  CONTENTION  OF  THE  APPELLANT 
THAT  AN  HONORAl^LE  DISCHARGE  FROM 
THE  UNITED  STATES  ARMY  IS  CONCLUSIVE 
EVIDENCE  OF  GOOD  MORAL  CHARACTER  IS 
NOT  IN  ACCORDANCE  WITH  THE  OPINION 
OF  THIS  COURT  IN  UNITED  STATES  v. 
SAMUEL  HARRISON,  No.  12,354,  DECIDED 
MARCH  24,  1950. 


CONCLUSION. 

The  appellee  feels  that  the  order  of  the  District 
Court  of  the  United  States  dated  November  30,  1949, 
denying  the  petition  of  the  appellant  for  citizenship 
was  proper  and  should  therefore  be  affirmed. 

Dated,  San  Francisco,  California, 
March  29, 1950. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Edgar  R.  Bonsall, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
Stanley  B.  Johnston, 

Adjudications  Division,  Ininiigration  and  Naturalization  Service. 

On  the  Brief. 


(Appendix  Follows.) 
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Appendix 

Section  324(a)  of  the  Nationality  Act  of  1940  (8 
U.S.C.A.  724(a)),  provides  as  follows: 

A  person  who  has  served  honorably  at  any  time 
in  the  United  States  Army,  Navy,  Marine  Corps, 
or  Coast  Guard  for  a  period  or  periods  as^gre- 
g-ating'  three  years  and  who,  if  separated  from 
such  service,  was  separated  under  honorable  con- 
ditions may  be  naturalized  without  having  re- 
sided, continuously  immediately  preceding  the 
date  of  filing  such  person's  intention,  in  the 
United  States  for  at  least  five  years  and  in  the 
State  in  which  the  petition  for  naturalization  is 
filed  for  at  least  six  months,  if  such  petition  is 
filed  while  the  petitioner  is  still  in  the  service 
01'  within  six  months  after  termination  of  such 
service.  (,54  Stat.  1149;  8  U.S.C.  724.) 

(b)  A  person  filing  a  petition  under  subsection 
(a)  of  this  section  shall  comply  in  all  respects  with 
the  requirements  of  this  chapter  except  that — 

(1)  No  declaration  of  intention  shall  be  re- 
quired ; 

(2)  No  certificate  of  arrival  shall  be  required ; 

(3)  No  residence  within  the  jurisdiction  of 
the  court  shall  be  required; 

(4)  Such  petitioner  may  be  naturalized  im- 
mediately if  the  petitioner  be  then  actually  in  any 
of  the  sendees  prescribed  in  subsection    (a)   of 
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this  section,  and  if,  before  tiling  the  petition  for 
naturalization,  such  petitioner  and  at  least  two 
verifying  witnesses  to  the  petition,  who  shall  be 
citizens  of  the  United  States  and  who  shall  iden- 
tify petitioner  as  the  person  who  rendered  the 
service  upon  which  the  petition  is  based,  have 
appeared  before  and  been  examined  by  a  repre- 
sentative of  the  Service.  (54  Stat.  1149;  8  U.S.C. 
724.) 

(c)  In  case  such  petitioner's  service  was  not  con- 
tinuous, petitioner's  residence  in  the  United  States 
and  State,  good  moral  character,  attachment  to  the 
principles  of  the  Constitution  of  the  United  States, 
and  favorable  disposition  toward  the  good  order  and 
happiness  of  the  United  States,  during  any  period 
\\dthin  five  years  immediately  preceding  the  date  of 
filing  said  petition  between  the  periods  of  petitioner's 
service  in  the  United  States  Army,  Navy,  Mai*iiie 
Corps,  or  Coast  Guard,  shall  be  verified  in  the  peti- 
tion filed  under  the  provisions  of  subsection  (a)  of 
this  section,  and  proved  at  the  final  hearing  thereon 
by  witnesses,  citizens  of  the  United  States,  in  the  same 
manner  as  required  by  section  309.  Such  verification 
and  proof  shall  also  be  made  as  to  any  period  between 
the  termination  of  petitioner's  sendee  and  the  filing 
of  the  petition  for  naturalization.  (54  vStat.  1149;  8 
U.S.C.  724.) 

(d)  The  petitioner  shall  comply  with  the  require- 
ments of  section  309  as  to  continuous  residence  in  the 
United  States  for  at  least  five  vears  and  in  the  State 
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in  which  the  petition  is  filed  for  at  least  six  months, 
immediately  preceding  the  date  of  filing  the  petition, 
if  the  termination  of  such  service  has  been  more  than 
six  months  preceding  the  date  of  filing  the  petition 
for  naturalization,  except  that  such  service  shall  be 
considered  as  residence  within  the  United  States  or 
the  State.    (54  Stat.  1149;  8  U.S.C.  724.) 

(e)  Any  such  period  or  periods  of  service  under 
honorable  conditions,  and  good  moral  character,  at- 
tachment to  the  principles  of  the  Constitution  of 
the  United  States,  and  favora'ble  disposition  toward 
the  good  order  and  happiness  of  the  United  States, 
during  such  sei-^dce,  shall  l)e  proved  by  duly  authenti- 
cated copies  of  records  of  the  executive  departments 
having  custody  of  the  records  of  such  serAdce,  and 
such  authenticated  copies  of  records  shall  be  accepted 
in  lieu  of  affidavits  and  testimony  or  depositions  of 
witnesses.    (54  Stat.  1149-1150;  8  U.S.C.  724.) 

NOTE:  8  use  §701.  Jurisdiction  to  naturalize: 
'^(a)  Exclusive  jurisdiction  to  naturalize  persons 
as  citizens  of  the  United  States  is  hereby  conferred 
upon  the  following  specified  courts:  District  Courts 
of  the  United  States  now  existing,  or  which  may 
hereafter  be  established  by  Congress  in  any  State, 
District  Courts  of  the  United  States  for  the  Terri- 
tories of  Hawaii  and  Alaska,  and  for  the  District  of 
Coliunbia  and  for  Puerto  Rico,  and  the  District  Court 
of  the  Virgin  Islands  of  the  United  States;  *  *  *". 
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No.  12,455 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Jim  Yuen  Jung, 

Appellant, 

vs. 

Bruce  (t.  Barber,  District  Director 
for  the  Immigration  and  Naturali- 
zation Service,  San  Francisco, 

Appellee. 

APPELLANT'S  REPLY  BRIEF. 


The  appellee  seeks  to  have  this  appeal  dismissed  on 
the  g-roimd  that  the  proper  party  defendant  has  not 
been  named  (Appellee's  Brief,  p.  3). 

This  case  is  an  ex  ])arte  action  in  which  the  United 
States  is  a  proper,  and  always  a  possible  adverse 
party.  TiUun  v.  U.  S.,  270  U.S.  568,  46  S.  Ct.  425,  70 
L.Ed.  738.  It  is  equally  true  that  the  government  is 
a  i^roper   l3ut   not   an   indispensable   party   litigant.^ 


^Section  334(d)  of  the  Nationality  Act  of  1940,  8  U.S.C.A.  734(d), 
provides : 

"The  United  States  shall  have  the  right  to  appear  before  any 
court  in  any  naturalization  proceeding  for  the  purpose  of 
cross-examijiing-  the  petitioner  and  the  witnesses  produced  in 
support  of  the  petition  concerjiing  any  matter  touching  or  in 
tUiy  way  aifccting  the  i)etitionor's  right  to  admission  to  citi- 
zenshij),  and  shall  have  the  right  to  call  witnesses,  produce 
evidence,  and  be  heard  in  opposition  to  the  granting  of  any 
petition  in  naturalization  proceedings." 


Cuiiii'iTss,  pursuant  to  tlic  |>r(»\isi()ns  of  Ai-ticlc  I, 
Section  8(4)  of  the  Constitution  oT  the  United  States, 
enti'usted  to  f-evtaiu  courts  the  ])ower  to  entertain 
and  determine  naturalization.  Yet,  at  no  time  has 
Congress  seen  tit  to  enact  legislation  that  would  make 
the  United  States  an  indispensable  party  to  any  or  all 
petitions. 

A  majority  of  the  Federal  Courts  have  considered 
petitions  for  naturalization  where  the  cases  were 
captioned  as  ex  parte  actions  without  naming  the 
United  States  as  a  defendant.-     The   United  States 


-C.C.A.,  2  Cir.,  Petition  of  Rudder,  15f)  F.  2d  695; 
C.C.A.,  2  Cir.,  Petition  of  Kohl,  146  F.  2d  347 ; 
C.C.A.,  7  Cir.,  Application  of  Murra,  178  F.  2d  670 ; 
C.C.A.,  7  Cir.,  Petition  of  Kaudadias,  177  F.  2d  497 ; 
C.C.A.,  7  Cir.,  In  re  Jaw  Gin,  175  F.  2d  299; 
C.C.A.,  9  Cir.,  In  re  Fonrj  Cheiv  Chung,  149  F.  2d  904; 

InreKontos,  12  F.  2d  134; 

In  re  Paoli,  49  F.  Siipp.  128; 

In  re  Sawyer,  59  F.  Supp.  428; 

In  re  Patience,  14  F.  2d  624 ; 

In  re  Rosenbleeth,  38  F.  Supp.  383 ; 

In  re  Aldecao,  22  F.  Supp.  659  ; 

Petition  of  Zaoral,  34  F.  Supp.  930 ; 

Peiiiion  of  Gani,  86  F.  Supp.  683 ; 

Application  of  Levis,  46  F.  Supp.  527  ; 

Ex  parte  Mohriez,  54  F.  Supp.  941; 

Petition  of  Ludecke,  31  F.  Supp.  521; 

In  re  Tar  an.  52  F.  Supp.  535 ; 

In  re  De  Mayo,  26  F.  Supp.  996 ; 

In  re  Prime  AOF.  2d  972; 

Application  of  Wiehe,  82  F.  Supp.  130; 

Petition  of  Reginelli,  86  F.  Supp.  599 ; 
Petition  of  Taffel,  49  F.  Supp.  109 ; 

In  re  Appugliese,  58  F.  Supp.  829; 

In  re  Oppenheimer,  61  F.  Supp.  403; 

Petition  of  Iliisch,  50  F.  Supp.  538  ; 

Petition  of  Ledo,  67  F.  Supp.  917 ; 

Ex  parte  Fillibertie,  62  F.  Supp.  744; 

Petition  of  Zoghaum,  32  F.  2d  911 ; 
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Supremo  Court  very  recently  considered  a  case,  in- 
volving a  petition  for  naturalization,  wherein  the 
Immigration  and  Naturalization  Service  was  named 
as  party  defendant.  (See  Martin  Liidivig  Cohnstaedt, 
petitioner  v.  Immigration  and  Naturalization  Ser- 
vice of  the  United  States  Department  of  Justice.  Pe- 
tition for  certiorari  granted  December  5,  1949.  70  S. 
Ct.  240.  Judgment  reversed,  per  curiam  opinion  dated 
February  20,  1950,  70  S.C^t.  582,  94  L.Ed.  429). 

Rule  73  of  the  Federal  Rules  of  Ci\dl  Procedure 
sets  foi*th  the  prescribed  manner  in  which  appeals 
to  the  Court  of  Appeals  shall  be  taken.  It  provides 
that  a  notice  of  appeal  shall  specify  the  parties  taking 
the  appeal,  the  court  to  which  the  appeal  is  taken, 
and  the  procedure  of  filing  such  notice  with  the  clerk 
of  the  district  court.  In  the  case  of  Maloney,  et  al  v. 
Spencer,  170  F.  (2d)  231,  232,  this  court  stated: 

''The  administratrix  has  filed  a  suggestion  of 
death  in  this  court  and,  appearing  specially,  has 
moved  to  dismiss  the  appeal  on  the  ground  that 
at  the  time  of  filing  the  notice  of  appeal,  no  sub- 
stitution of  the  administratrix  had  been  made; 
therefore,  there  being  no  party  against  whom 
notice  of  appeal  could  operate  no  jurisdiction 
was  conferred  upon  this  court  to  entertain  the 
appeal.  We  do  not  agree.  We  think  the  notice 
of  appeal  in  and  of  itself,  when  filed  in  time,  per- 


D.C.  Tex.  In  re  Molsen,  84  F.  Supp.  515 ; 

D.C.  Va.  In  re  Sandstrum,  14  F.  2d  675 ; 

D.C.  Wash.  Petition  of  Peterson,  33  F.  Supp.  615; 

D.C.  Wise  In  re  Urmeneta,  42  F.  Supp.  138; 

D.C.  D.C.  In  re  Falck,  24  F.  Supp.  672 ; 

D.C.  Hawaii  Application  of  Viloria,  84  F.  Supp.  584. 


forms  the  rinictioii  of  tianslcirin^-  jurisdiction 
(»r  the  cause  from  tlie  trial  lo  the  appellate  court 
without  v(\uai-d  to  existing-  or  ])i'ol)able  future  ap- 
pellees. To  ac([uire  jurisdiction  of  the  parties 
substitution  is  necessar>\ 

"Rule  7;3(a)  of  Federal  Rules  of  (Mvil  Procedure, 
28  U.S.C.A.,  provides  thai  an  ap])eal  is  taken  by 
filing  with  the  district  court  a  notice  of  appeal. 
Rule  73(1))  provides  that  the  Tiotice  shall  specify 
the  parties  taking-  the  api)eal,  shall  designate  the 
judgment  or  parts  thereof  a})pealed  from,  and 
shall  name  the  court  to  which  an  appeal  is  taken. 
Nothing  is  said  concerning  the  naming  of  the 
adverse  parties.  *  *  * 

''The  jurisdictional  feature,  insofar  as  the  appeal 
is  concerned,  seems  to  he  that  the  motion  of  ap- 
peal should  have  been  filed  within  the  time 
limited."    (Italics  ours.) 

Prior  to  adoption  of  the  new  Federal  Rules  of  Civil 
Procedure  the  same  opinion  was  expressed  in  the 
case  of  McCullock  v.  Schafer,  100  F.  (2d)  939,  940, 
wherein  the  court  stated: 

"A  citation  to  the  appellate  court  is  not  jurisdic- 
tional of  the  cause.  Its  purpose  is  to  give  notice 
to  the  appellee  that  an  appeal  will  be  prosecuted 
so  that  he  may  appear  if  he  so  desires.  Suther- 
land V.  Pearce,  9  Cir.,  186  F.  783;  The  Framing- 
ton  Court,  5  Cir.,  69  F.  (2d)  300;  U.S.  v.  Hairs- 
ton,  8  Cir.,  55  F.  (2d)  825.  The  Circuit  Coui-t 
of  Api^eals  for  the  Eighth  Circuit  states  in 
the  latter  case:  'While  the  rule  is  made  wdth 
the  expectation  that  it  will  be  obeyed,  its  violation 
does  not  destroy  jurisdiction  of  this  court.'  See 
also  Robertson  v.  Morganton  Hosiery  Co.,  4  Cir., 


95  F.  (2d)  780;  Wnmtock  v.  Black  Diamond  S. 
S.  Corp.,  2  Cir.,  31  F.  (2d)  519.  We  therefore 
hold  that  dismissal  of  tlie  appeal  is  not  manda- 
tory because  of  faihire  of  appellant  to  serve  cita- 
tion, although  certainly  orderly  i)rocedure  would 
dictate  that  the  rules  be  strictly  followed.  *  *  * 
we  are  of  the  opinion  that  he  had  received  ade- 
quate notice  of  the  appeal,  and  that  the  court 
was  not  deprived  of  jurisdiction  by  ai)pe]l ant's 
failure  to  serA'e  formal  notice  upon  him." 

Adoption  of  the  new  rules  of  Federal  Civil  Pro- 
cedure eliminated  the  process  of  citation  and  pro- 
vided in  lieu  thereof  that  the  clerk  of  court  would 
notify  all  of  the  adverse  parties.  A  review  of  the 
record  in  this  case  mil  show  that  the  United  States 
Attorney,  the  designated  representative  of  the  United 
States  of  America,  was  api)ropriately  advised  of  all 
of  the  proceedings  in  this  matter. 

Under  date  of  December  7,  1949,  this  appellant 
filed  with  the  Clerk  of  the  United  States  District 
Court  for  the  Northern  District  of  California,  South- 
ern Division,  a  timely  notice  of  appeal  as  required 
under  the  provisions  of  Rule  73.  The  caption  on  this 
notice  of  appeal  and  all  other  papers  filed  with  the 
clerk  of  court  prior  to  the  printing  of  the  "Transcript 
of  Record"  are  entitled:  In  the  Matter  of  the  Petition 
of  Jim  Yuen  Jung  for  Naturalization.  The  courts 
have  often  followed  the  rule  that  mere  clerical  erroi-s 
in  describing  the  parties  to  an  appeal  or  a  \™t  of 
error,  which  cannot  mislead,  are  not  sufficient  cause 
for  dismissal.  4  C.J.S.  87t). 


Tlie  doc'isiuiis  ol*  this  court  in  tlic  cases  of  Bonham 
V.  Chi  Yav  (liain  Louie,  \m  V.  (2d)  15,  and  Car- 
michael  v.  Woiif)  Choon  Hoi,  164  F.  (2d)  696,  ])otli  of 
whieli  are  relied  upon  ))v  appellee  as  supporting  his 
view  ai'e  not  in  point  with  the  facts  in  the  instant 
ease.  In  these  eases,  District  Directors  of  the  Im- 
migration and  Naturalization  Service,  both  of  whom 
were  straiii^jers  to  the  proceedini;s  in  the  lower  court, 
attempted  to  insert  themselves  as  ap])ellants  to  the 
cause  of  action. 

In  the  case  at  bar  the  appellant  was  the  sole  moving 
party  in  the  lower  court.  Under  Rule  73,  an  appeal  is 
perfected  by  filing  a  proper  notice  of  appeal,  and  the 
filing  of  that  notice  vests  jurisdiction  of  the  case  in 
the  appellate  court.  See  Daniels  v.  Goldherg,  8  F.R.D. 
580;  Walleck  v.  Hudspeth,  128  F.  (2d)  343,  344. 

It  is  now  asserted  that  the  United  States  is  and 
w^ants  to  be  a  party  litigant  to  this  appeal.  It  is  con- 
ceded that  such  right  is  vested  by  statute  and  that 
the  United  States  Attorney  is  the  proper  party  to 
make  such  a  motion.  However,  it  is  asserted  that  all 
rights  of  this  appellant  have  been  saved  by  strict 
compliance  with  all  laws,  rules,  and  regulations  gov- 
erning this  matter. 

The  rights  of  the  United  States  have  in  no  way 
been  prejudiced  by  the  service  of  the  notice  of  appeal 
on  the  District  Director  of  the  Immigration  and 
Naturalization  Service.  Matter  of  fact,  the  contrary 
is  true.  The  District  Director  of  the  Immigration 
and  Naturalization  Service  is  the  proper  delegated 


agent  of  the  United  States  to  protect  the  enforcement 
of  the  naturalization  statutes.''  It  was  his  duty  to  see 
that  the  interests  of  tlie  United  States  were  protected. 

This  court  referred  in  the  case  of  Bonham  v.  Chi 
Yan  Chain  Louie,  supra,  to  the:  ''*  *  *  duty  of  the 
administrator  to  cause  the  United  States  'to  appear' 
and  become  the  party  litigant."  A  decision  of  the 
Court  of  Appeals  for  the  Tenth  (Circuit  appears  to  be 
in  accord.  In  U.  S.  v.  Golden,  34  F.  (2d)  367,  376, 
that  court  stated: 

''The  United  States,  and  not  the  Director,  is  a 
party  to  the  contracts;  the  United  States  is  the 
principal,  the  Director  the  agent;  when  the  prin- 
cipal is  rightfully  in  court,  there  is  no  need  to 
bring  in  the  agent.  Besides,  in  an  action  where 
the  agent  of  the  government  is  a  party,  the  courts 
look  through  the  nominal  party  and  treat  the 
case  as  one  in  fact  against  the  government.  State 


3Reorgaiiization  Plan  V  of  June  4,  1940,  54  Stat.  1238,  5  U.S.C. 
133t,  delegates  administration  of  tlie  naturalization  laws  to  the 
Attorney  General  of  the  United  States.  Part  90.1  of  Title  8,  C.F.R. 
provides : 

"Under  the  general  direction  of  the  Attorney  General,  the 
Commissioner  of  Immigration  and  Naturalization  (hereinafter 
called  Commissioner)  shall  supervise  and  direct  the  adminis- 
tration of  the  Immigration  and  Naturalization  Service  and, 
subject  to  the  limitations  of  other  provisions  of  this  Part,  shall 
have  authority  to  exerci.se  all  powers  of  the  Attorney  General 
relating  to  the  administration  of  the  immigration,  nationality, 
and  all  other  laws  administered  by  the  Service  and  shall  desig- 
nate such  officers  of  the  Service  a.s  he  may  select,  with  the  ap- 
proval of  the  Attorney  (ieneral,  to  exerci.se  any  power  or  au- 
thority of  the  Attorney  General  in  the  administration  of  any 
designated  specific  provision  of  such  hnvs.'' 
Under  Part  60.1  of  the  same  title  administration  and  enforcement 
of  the  immigration,  nationality  and  other  laws  administered  by  the 
Service  were  delegated  to  the  local  District  Direetoi-s  of  the  Service. 


Highwaif  Commission  of  Wi/omi7u/  v.  Utah  (\m- 
structiou  Co.,  278  U.S.  194,  49  S.  Ct.  104,  73  L. 
Ed.  262;  Schrocder  v.  Davis,  32  F.  (2d)  455  (8 
CCA.) ;  Kansas  r.  U.S.,  204  U.S.  331,  27  S.Ct. 
388,  51  L.Ed.  510." 

in  addition  it  may  be  stated  that  the  rule  is  that 
a  general  appearance  in  an  appellate  court  implies 
su])mission  of  the  party  to  the  jurisdiction  of  that 
court.  Filing  of  a  brief  on  the  merits,  or  acceptance 
of  service  of  the  designation  by  apj^ellant  of  parts 
to  be  incorporated  on  appeal,  or  acceptance  of  appel- 
lant's brief,  operate  as  a  waiver  of  i)rocess  or  notice. 
4  CJ.S.  1086. 

It  is  contended  that  if  there  was  heretofore  any 
lack  of  notice,  which  we  deny,  then  the  conduct  of  the 
appellee  is  in  itself  sirfficient  waiver  to  give  this  court 
jurisdiction  of  the  United  States  as  a  party  defend- 
ant. 

It  is  appellant's  contention  that  notice  served  upon 
Bi*uce  G.  Barber,  as  District  Director  of  the  Immigra- 
tion and  Naturalization  Service,  and  as  an  agent  of 
the  United  States,  is  service  upon  the  United  States. 
We  agree  with  the  contention  of  the  government  that 
Bruce  G.  Barber  is  not  as  an  individual  the  proper 
party  defendant.  A  review  of  the  pleadings  will  show 
that  the  appellant  has  never  considered  him  as  such 
and  that  his  name  appears  only  through  mistake  and 
inadvertence  for  which  neither  appellant  nor  his  coun- 
sel is  responsible.  It  is  submitted  that  the  case  should 
be  properly  entitled:  "Petition  of  Jim  Yuen  Jung." 


Wherefore,  appellant  prays  that  this  court  con- 
sider the  appeal  on  the  merits  and  that  an  appropriate 
order  issue  designating  the  title  of  the  action. 

Dated,  San  Francisco,  California, 
April  14,  1950. 

Respectfully  submitted, 

Jackson  &  Hertogs, 
By  Joseph  S.  Hertogs, 

Attorneys  for  Appellants. 


